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20,  for  "maintained"  read  "matured." 
^21 ,  for  "title"  read  "tittle." 
1 0,  insert  "not"  after  "who  is." 
\  2,  for  "testa"  read  "teste." 
u„  19,  for  "exclusion  of"  read  "exclusion  by." 
liin'  a,  for  "verdict  had"  read  **verdict  has." 
.line  3.  for  "who  would  sny"  read  "who  should  say." 

117,  line  24,  insert  "or"  between  "will"  and  "is." 
in,  line  25,  for  "executors"  read  "executor." 

118,  line  9,  for  "if  the  will  was  proved  and  the  legacy  was,"  read  "if  the  will 
had"  been  fgroveAand  the  legacy  had  been." 

129,  line  22,  for  "refusing"  read  "wEich  refused."  # 

140,  line  13,  for  "if"  read  "ot  it"  ♦ 

15*5,  line  23,  for  "olda  bandoned"  read  "old  abandoned."      # 

155,  line  25,  for  "compare  it  with"  read  "compare  it  on." 

159,  line  4,  for  "Salada"  read  "Saluda." 

204,  line  10,  for  "defendant"  read  "plaintiff." 

206,  line  29,  for  "such"  read  "eVil." 

221,  line  9,  for  "definitely"  read  "definitively  * 

283,  line  28,  for  "of  an  original"  read  "of  original." 

261,  line  10,  for  "Blun"  read  "Blum."  * 

283,  line  9,  for  "could  avoid"  read  "could  not  avoid." 

810,  line  1 J,  for  "such"  read  "evil." 

810,  line  32,  for  "lb"  read  "Id." 

811,  line  34,  for  "intentionably"  read  "iutentionally." 
847,  line  2,  for  "court" read  "event"  , 
364,  line  25,  strike  out  "been"  before  ^obtained."                                        2 

t  380,  line  9,  for  "had"  read  "has."  %* 

,  483,  line  ?8,  insert  "it"  before  "is" 

^  441,  line  27,  for  "inquiry!'  read  'jury.^ 
445,  line  12,  for  "not  for"  read  "nor  for." 
14    483,  line  18,  for  "especially"  read  "specially." 
"    485,  line  8,  for  "defendant's"  read  "defendants." 
«'    486,  note  a,  for  "Lehr"  read  "Mire"  and  for  "Leigh's"  read  "Lush." 
"    487,  Uoe  82,  for  "Baltimore"  read  "Batture" 
"    490,  line  30,  for  "forced"  read  "enforced." 
«*    491,  line  15,  for  "gentlemen"  read  "gentleman." 

*  522,  line,20,  for  *Dmf\  read  "Vendy."  , 
u  524,  hue  1 7,  for  "contract,  on"  read  "contract,  or."  5 
w    545,  line  1,  for  "marks  for"  read  "marks  of " 

u    545,  line  2,  for  "marks  for"  read  "marks  of." 
"    648,  line  18,  for  "expressions"  read  "expression." 
**     550,  line  22,  for  "case"  read  "ease." 

"    652,  line  29,  the  sentence  beginning  with  "There,"  and  ending,  at  line  33,  with 
•  "influence,"  should  be  enclosed  in  ( )  brackets. 

*  654,  line  8,  for  "make"  read  "made." 

•*    565,  line  1 1,  for  "son  of  eons"  read  "son  or  sons" 

««    564,  line  11,  after  "and"  insert  "stands." 

«'    565,  line  9,  for  "representative"  read  "representatives/' 

The  above  list  of  errors  in  9  Rich.  Law  Rep.  is  printed  for  the  use  of  the  purcha* 
sere  of  that  volume.  It  was  prepared,  at  the  Reporter's  request,  by  the  Judges 
themselves,  and  may,  therefore,  be  relied  upon  as  at  least  complete. 

As  the  lUt  appears  somewhat  formidable,  it  is  proper  to  say,  that^^c^yjnore 
than  one -third  ofthe^rrors  noted  in  it  are  typographical.    Most '  ~ 
which  were  commfifl)before  the  papers  reached  tne  Reporter* 
overlooked  by  hit  ^Where  they  are  errors  of  the  press,  wif 
are-O^e  **W  ft  nal  character,  and  such  as  an  intelligent1 
usual,  it  is  believed,  to  introduce  such  into 
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CASES    AT  LAW, 

ARGUED  AND  DETERMINED  IN  THE 

COURT  OF  APPEALS  OF  SOOTH  CAROLINA. 

Colamlria — ^iobtmbtx  anb  December  5trm,  1855. 


JUSTICES  PRESENT. 

HON.  JOHN  B.  O'NEALL,  HON.  JOSEPH  N.  WHITNER, 

11      DAVID  L.  WARDLAW,  "      THOMAS  W.  GLOVER, 

"      THOMAS  J.  "WITHERS,  "      ROBERT  MUNRO. 


Hannah  Evans  vs.  Philip  Pierson. 

Where  a  husband  dies  intestate,  and  his  widow  accepts  her  distributive  share  of 
his  personal  estate,  she  is  barred  of  her  dower,  as  well  in  lands  which  he  had 
aliened,  as  in  those  of  which  he  died  seized. 

Husband  left  a  will  purporting  to  dispose  of  both  real  and  personal  estate,  but  he 
owned  no  real  estate  at  the  time  of  his  death.  The  ordinary  refused  to  admit 
the  will  to  probate  on  the  ground,  that  two  of  the  witnesses  being  legatees,  were 
interested,  and  tho  widow  aoeepted  her  distributive  share  of  the  personalty: — 
field,  that  she  was  barred  of  her  dower  in  lands  which  her  husband  had  aliened 
in  his  lifetime. 

BEFORE  MUNRO,  J.,  AT  SUMTER,  FALL  TERM,  1855. 

This  was  an  action  of  dower :  In  1838,  the  demandant 
intermarried  with  Etheldred  Evans,  who  died  in  1847.  In 
December,  1840,  the  land  in  which  dower  is  claimed,  was 
conveyed  by  Etheldred  Evans  to  his  son  James  Evans ;  and  in 
1852  James  Evans  conveyed  it  to  the  defendant. 
Vol.  IX— 2 


10  APPEALS    AT    LAW. 

Evans  t<«.  Pierson. 

The  defendant  pleaded,  that  Etheldred  Evans  died  intestate, 
and  that  the  demandant  had  taken  her  distributive  share  of 
his  personal  estate  under  the  Act  of  1791 ;  wherefore,  he  con- 
tended, she  was  barred.  It  appeared  from  a  certificate  of  the 
ordinary,  that,  as  representing  Etheldred  Evans  under  the 
derelict  section  of  the  Act  of  1839,  he  had  brought  an  action 
of  trover  for  some  negroes  against  James  Evans — recovered  a 
verdict  for  about  $1500,  and  paid  one-third  part  thereof  to 
the  demandant  as  her  distributive  share,  and  that  the  remain- 
ing two-thirds  went  in  some  way  to  the  other  distributees.  It 
further  appeared  that  Etheldred  Evans  left  a  will,  bearing 
date  the  22d  May,  1839,  and  purporting  to  dispose  of  both 
real  and  personal  estate.  The  ordinary,  in  September,  1847, 
refused  to  admit  this  will  to  probate,  even  in  common  form, 
upon  the  ground  that  two  of  the  three  subscribing  witnesses, 
sons  of  the  testator,  were  legatees  and  devisees,  and,  therefore, 
interested  and  incompetent  to  attest  the  will.  This  decision  of 
the  ordinary  seems  to  have  been  acquiesced  in  by  the  parties 
interested  in  the  will,  for  no  appeal  was  taken,  nor  was  any 
other  application  for  probate  ever  made.  A  witness  testified, 
that  he  knew  of  no  lands  owned  by  Etheldred  Evans,  except 
those  conveyed  to  James  Evans,  in  1840. 

His  Honor  held  that  Etheldred  Evans  died  intestate,  and 
that  the  demandant  was  barred  under  the  6th  section  of  the 
Act  of  1791,  (5  Stat.  163.)  He  instructed  the  jury  to  find  a 
verdict  for  the  defendant,  which  they  did. 

The  demandant  appealed  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : — 

1.  That  the  defendant  failed  to  show  that  the  demandant 
was  barred  of  her  dower. 

2.  That  where  a  widow  accepts  a  distributive  share  of  the 
personalty,  she  is  not  barred  of  her  dower  under  the  Act  of 
1791,  even  in  cases  of  total  intestacy. 
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Columbia,  November  and  December,  1855. 

3.  That  a  widow  is  barred  of  her  dower,  wfcere  she  accepts 
her  distributive  share  under  the  Act  of  1791,  only  in  cases  of 
total  intestacy ;  and  where  husband  leaves  a  will,  as  in  this 
case,  which  is,  or  may  be,  valid  for  any  purpose,  it  is  not  a 
case  of  intestacy  to  which  the  Act  applies. 

Richardson,  Bellinger,  for  appellant. 
Moses,  Haynsworth,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  Arising  out  of  the  circumstances  of  this  case 
the  question  is  presented,  whether  a  widow,  who  accepts  a 
distributive  share  of  the  personalty,  is  not  barred  of  dower 
under  A.  A.  1791,  in  cases  of  intestacy. 

The  A.  A.  1791,  (5  Stat.  162.)  Sec.  1,  gives  to  the  widow 
one-third  of  the  realty  in  fee  in  case  a  child  or  other  lineal 
descendant  is  left,  and  one  moiety  if  no  child  or  other  lineal 
descendant  is  left. 

In  Sec.  2,  it  is  provided  "  That  in  all  cases  of  intestacy 
the  personal  estate  of  the  intestate  shall  be  distributed  in  the 
same  manner  as  real  estates  are  disposed  of  by  this  act."  In 
Sec.  6,  it  is  declared  "  That  in  all  eases  where  provision  is 
made  by  this  act  for  the  widow  of  a  person  dying  intestate 
the  same  shall,  if  accepted,  be  considered  in  lieu  of  and  in  bar 
of  dower." 

If  the  language  of  this  statute  is  to  be  construed  according 
to  its  ordinary  import,  it  seems  clear  that  an  acceptance  of  the 
provision  of  the  statute,  whether  of  the  realty  or  personalty, 
should  be  considered  in  bar  of  dower.  The  second  section 
however  is  said  to  be  a  mere  recital  of  the  provision  under  St. 
Ch.  2,  and  not  to  be  regarded  as  a  substantive  provision  by 
the  A.  A.  1791.  It  is  perhaps  a  sufficient  answer,  that  the 
provision  for  the  widow  out  of  the  personalty,  is  enlarged  by 
the  subsequent  legislation  giving  a  moiety  instead  of  a  third 
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in  instances  enumerated.  I  doubt  if  any  one  of  the  profession 
for  the  last  half  a  century  has  ever  recurred  to  the  Statute  of 
Charles  to  ascertain  the  distributive  share  of  the  widow.  The 
judgment  of  our  Courts  have  reference  in  terms  to  the  A.  A. 
1791,  touching  such  distributions,  and  it  may  well  be  regarded 
that  in  this  particular,  the  act  has  superseded  the  ancient 
Statute  of  Charles. 

Again,  it  is  suggested  that  the  clause  in  review  has  reference 
only  to  the  lands  of  which  the  husband  dies  seized  and  in  fact 
to  lands  only,  for  of  them  alone  is  the  widow  endowed.  Such 
has  not  been  the  course  of  judicial  interpretation  heretofore. 
The  right  of  dower  attaches  to  all  the  lands  and  tenements 
whereof  the  husband  was  seized  during  the  coverture.  Hence 
it  has  been  held  that  when  the  term  is  used  in  the  acts  it 
embraces  the  whole  right,  and  consequently  where  a  widow 
accepts  a  provision  under  the  act  it  is  in  lieu  of  dower  entirely, 
"  whether  in  lands  aliened  or  in  those  of  which  the  husband 
continued  seized,"  the  design  of  the  statute  being  clearly  to 
give  the  right  of  election  between  dower  at  common  law  and 
the  provision  made  by  the  act.  Avant  v.  Robinson,  2  McM. 
215. 

Following  up  this  view  it  has  been  further  held  in  Chancery 
that  an  acceptance  of  dower  by  the  widow  was  a  bar  to  the 
claim  subsequently  set  up  to  a  third  in  the  personalty  "  the 
right  to  dower  or  thirds  being  regarded  as  made  convertible  by 
the  statute  of  1791,  and  both  being  legal  rights  proceeding  to 
the  wife,  if  she  takes  one,  her  legal  right  to  the  other  perishes." 
Buist  v.  Dawes,  3  Rich.  281.  If  the  proposition  laid  down  in 
this  case  may  be  maintained  the  converse  is  most  manifest. 

This  Court  is  of  opinion  that  a  widow  by  an  acceptance  of 
her  distributive  share  of  the  personalty  of  her  husband  dying 
intestate,  thereby  bars  her  dower,  as  well  in  the  lands  aliened, 
as  in  those  of  which  he  died  siezed. 

It  is  suggested  this  is  not  a  case  of  total  intestacy  and 
therefore  the  question  of  election  does  not  arise. 
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As  the  exponent  of  the  views  of  this  Court  I  am  not  disposed 
to  go  beyond  my  legitimate  bounds. 

The  paper  proposed  as  a  will  the  ordinary  had  refused  to 
admit  to  probate  even  in  common  form.  The  decision  was 
acquiesced  in  by  the  parties  interested,  for  a  series  of  years. 
The  demandant  sui  juris,  treated  it  as  a  case  of  intestacy, 
pursued  and  obtained  her  distributive  share  from  the  ordinary, 
administering  the  personalty,  and  from  which  she  would  have 
been  excluded  if  the  alleged  paper  had  been  set  up,  and  we 
think  it  does  not  now  lie  with  her  to  gainsay  her  acts  and 
admissions. 

But  there  is  nothing  in  the  facts  that  should  vary  the 
decision  on  circuit. 

I  do  not  enter  upon  the  question  as  to  what  might  be  a  just 
construction  of  the  statute  in  a  case  of  partial  intestacy,  and 
yet  the  widow  had  accepted  a  provision  under  the  act ;  nor  am 
I  led  to  inquire  what  may  have  been  the  proper  view  to  be 
entertained  of  such  a  paper  as  this  purports  on  its  face  to  be, 
upon  the  point  raised  in  Tat/lor  v.  Taylor,  1  Rich.,  533  ; 
Workman  v.  JDominicJc,  3  Strob.  530 ;  and  Cannon  v.  Settler, 
6  Rich.  473. 

Having  here  an  admitted  case  of  intestacy  as  to  the  per- 
sonalty how  can  it  vary  the  question  before  the  Court,  though 
such  a  paper  might  be  held  valid  at  the  time  of  its  date  as  a 
devise  when  it  turns  out  in  fact  and  in  truth  that  at  the  time 
it  took  effect  there  were  no  lands  on  which  it  could  operate. 
It  is  in  vain  to  say  this  assumes  a  negative  not  susceptible  of 
being  established.  On  the  contrary  it  is  an  affirmation  dis- 
tinctly proved  and  the  fact  clearly  ascertained.  The  land 
to  which  alone  the  paper  referred  did  not  belong  to  the  alleged 
testator,  and  if  there  were  other  lands  they  were  not  included 
and  he  died  intestate,  as  to  them  also.  The  party  died  intes- 
tate as  to  all  he  possessed  known  and  ascertained,  and  it  would 
be  pursuing  a  phantom  to  look  after  a  proposition,  the  end  of 
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which  is  to  determine  what  would  have  been  the  conclusion  if 
other  facts  had  existed. 

The  motion  for  a  new  trial  is  dismissed. 

Wardlaw,  Withers,  Glover  and  Munro,  JJ.,  concurred. 

Motion  dismissed. 
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Joseph  Binda  and  Wipe,  bt  al.,  vs.  M.  M.  Bbnbow. 

In  trespass  to  try  title!  it  is  sufficient  to  prove  a  trespass  at  any  time  within  ten 
years  before  commencement  of  the  action. 

BEFORE  MUNRO,  J.,  AT  SUMTER,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  The  late  General  Thomas  Sumter,  by  a  conveyance  duly 
executed,  and  bearing  date  the  15th  of  May,  1814,  conveyed 
to  his  son,  Thomas  Sumter,  Jr.,  three  thousand  acres  of  land, 
a  portion  of  which  had  been  originally  granted  to  General 
Sumter  himself,  in  four  or  five  separate  tracts.  The  balance 
of  the  land  had  been  granted  to  the  following  named  persons  : 
to  Thomas  Bosher  three  hundred  acres,  date  of  grant  29th 
September,  1765;  to  Thomas  Anderson  one  hundred  acres, 
date  of  grant  the  same  year ;  to  James  Cook  one  hundred  and 
fifty  acres,  granted  same  year,  and  to  Litson  three  hundred 
acres  in  September,  1774.  All  the  above  mentioned  grants 
had  been  included  in  a  survey  made  by  one  Adam  Mc Willie, 
whose  plat  bears  date  the  15th  May,  1805,  and  is  referred  to 
in  General  Sumter's  conveyance  to  his  son,  which  conveyance 
was  duly  recorded  on  the  15th  of  October,  1814.  No  inter- 
mediate conveyance  from  either  of  the  above  mentioned 
grantees,  to  General  Sumter,  was  introduced  in  evidence. 
Two  distinct  trespasses  were  alleged  to  have  been  committed 
by  the  defendant  within  the  limits  of  the  McWillie  survey,  the 
first  of  which  is  partly  on  one  of  the  grants  to  Thomas  Sumter 
for  four  hundred  and  fifty  acres,  and  is  designated  on  Surveyor 
Bronson's  plat,  by  the  letters  R,  S,  T  and  Q,  and  partly  on 
the  Bosher  grant.  The  other  trespass  is  marked  on  the  same 
plat  as  the  residence  of  Henry  Benbow,  and  is  on  the  Bosher 
grant. 

"  The  question  on  the  circuit,  and  it  is  to  that  the  plaintiffs' 
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first  ground  of  appeal  is  directed,  was,  whether  the  first  men- 
tioned trespass  was  really  within  the  limits  of  the  Sumter 
grant ;  and,  if  so,  whether  there  was  sufficient  evidence  of  a 
trespass  on  the  part  of  the  defendant  to  entitle  the  plaintiffs 
to  maintain  ejectment.  Bronson's  survey  was,  to  say  the  least 
of  it,  exceedingly  imperfect ;  for  according  to  the  testimony  of 
Wm.  Butler,  an  intelligent  witness,  and  who  had  himself 
occupied  the  premises  in  question,  it  was  more  than  doubtful 
if  the  trespass  is  not  exclusively  within  the  limits  of  the  Bosher 
grant.  Conceding,  however,  the  Surveyor's  location  of  this 
trespass  to  be  correct ;  there  was  certainly  no  proof  that  the 
defendant  either  put  his  son  Pinckney  in  possession  of  the 
land,  or  that  he  has  ever  asserted  any  claim  to  it  since  his  son 
took  possession  of  it,  which  was  in  the  fall  of  1851.  The 
witness  Butler  said,  that  either  in  1842  or  1843  the  defendant 
put  him  in  the  possession  of  the  premises  in  question,  and  that 
he  remained  there  for  six  or  seven  years,  and  that  in  the  fall 
of  1851  Pinckney  Benbow  took  possession  of  it,  and  has  occu- 
pied it  ever  since ;  that  at  the  time  Pinckney  went  into 
possession  of  it  he  was  acting  for  himself,  and  owned  the 
hands  which  he  worked,  and  that  he  has  never  heard  the 
defendant  assert  any  claim  to  the  land  since  his  son  took  pos- 
session of  it.  It  is  true,  that  in  answer  to  a  general  question, 
as  to  whether  the  defendant  claimed  all  the  land  within  his 
lines,  he  did  reply,  "  I  suppose  he  does,  but  I  don't  know  any- 
thing about  his  lines."  Nelson,  another  witness,  said,  "  Pinck- 
,  ney  Benbow's  field  was  claimed  by  himself  in  1852,  I  lived 
with  him  at  the  time."  The  defendant's  trespass  at  the  point 
occupied  by  Henry  Benbow  was  clearly  established,  but  as  the 
plaintiffs  produced  no  conveyance  from  the  grantee  to  the 
ancestor,  it  became  necessary  to  establish  a  title  by  possession 
within  the  limits  of  the  McWillie  survey.  On  this  point  the 
testimony  was  as  follows : 

"  David  Ragan  said,  himself  and  his  brother  Richard,  in 
1816,  cultivated  an  old  field  on  the  Litson  grant;  they  got 
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permission  from  General  Sumter ;  thinks  his  brother  cultivated 
it  the  following  year,  bat  is  not  certain ;  the  field  had  been 
cleared  some  years  before  witness  and  his  brother  planted  it ; 
is  not  certain  if  Terry  ever  planted  it ;  Anderson  Tie  thinks 
was  there  two  or  three  years,  but  is  not  certain;  does  not 
know  under  whom  cither  Anderson  or  Terry  held ;  he  knows 
of  no  possession  by  Sumter  or  by  his  tenants  within  the 
McWillie  survey,  except  that  of  himself  and  brother ;  witness 
knows  the  Rene  Richbourg  field ;  has  known  it  for  fifty  years ; 
Richbourg  never  cultivated  it;  he  cultivated  the  Well's  old 
field  about  a  year,  and  moved  away  in  1811. 

"  John  Cobia,' mother  witness,  said  he  was  seventy-six  years 
of  age,  and  had  lived  near  the  land  all  his  life-time,  but  had 
never  known  either  the  Sumters  or  their  tenants  to  occupy 
any  part  of  the  l&nd  within  the  lines  of  the  McWillie  survey. 

"I  thought  that-  the  plaintiffs  had  entirely  failed  to  prove 
that  at  the  commencement  of  the  action  the  defendant  was  a 
trespasser  on  the  Sumter  grant ;  and  furthermore,  that  they 
had  also  failed  to  establish  that  either  they  themselves,  or 
those  under  whom  they  claimed,  had  ever  maintained  a  title 
by  possession  within  the  limits  of  the  McWillie  survey,  so  as 
to  enable  them  to  maintain  ejectment  against  one  in  the 
adverse  occupancy  of  the  Bosher  grant.  Entertaining  these 
views  of  the  case,  I  granted  the  defendant's  motion  for  a  non- 
suit.'' 

The  plaintiffs  appealed,  and  now  moved  this  Court  to  set 
aside  the  nonsuit,  and  order  a  new  trial,  on  the'grounds  : 

1.  The  title  of  the  plaintiffs  to  the  land  covered  by  the  grant 
to  General  Sumter  was  fully  and  clearly  proved.  It  was  also 
proved  that  the  defendant  who  sets  up  claim  to  the  land,  put 
his  son,  P.  G.  Benbow,  who  makes  no  claim  thereto,  in  posses- 
sion of  a  portion  of  the  land  covered  by  said  grant :  And  this, 
it  is  respectfully  submitted,  was  sufficient  proof  of  a  trespass, 
and  his  Honor  erred  in  holding  the  contrary. 
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2.  The  plaintiffs  established  title  to  the  remainder  of  the 
tract  by  proving  a  survey  made  for  their  ancestor  in  1805,  and 
possession  by  Bene  Richbourg,  as  tenant,  though  not  for  five 
years,  and  another  field  cultivated  by  Richard  and  David 
Ragin,  and  Anderson  and  Terry,  amounting  together  to  more 
than  five  years'  continuous  possession,  commencing  in  1816  ; 
the  Ragins  were  proved  to  be  the  tenants  of  General  Sumter, 
and  it  ought  to  have  been  left  to  the  jury  to  say  whether 
Anderson  and  Terry  were  not  also  tenants  of  plaintiffs' 
ancestor.  Defendant's  trespass  upon  the  land  within  the 
McWillie  plat,  was  satisfactorily  proved. 

Richardson,  De  Saussure,  for  appellants. 
Moses,  Bellinger,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  case  of  Watson  vs.  Hill,  1  Strob.  78,  de- 
cided, that  where  a  defendant  trespasses  upon  the  land  of  a 
plaintiff  who  may  be  in  possession,  the  latter  has  an  election  to 
sue  either  in  trespass  to  try  title,  or  in  trespass  quare  claw 
sum  /regit  For  the  reasoning  whereby  that  conclusion  was . 
attained,  I  refer  to  the  opinion  delivered  by  myself,  Dec.  1846; 
it  will,  I  think,  when,  deliberately  considered,  be  satisfactory  to 
all  who  are  in  search  of  truth. 

This  shows,  that  even  a  casual  trespasser  may  be  sued  by 
any  one  having  title,  in  trespass  to  try  title,  or  in  trespass 
quare  clausum  fregit.  For  the  title  draws  the  possession  to 
it,  and  either  action  may  be  sustained.  This  being  so,  it  must 
much  more  follow,  that  where  one  takes  possession  of  land  and 
holds  it  for  years,  and  then  glides  out  of  possession,  he  is 
liable  to  be  sued  by  the  owner  until  the  Statute  will  protect 
him. 

In  this  case  the  defendant  by  his  tenant  Butler,  took  pos- 
session of  the  Sumter  grant  in  1842  or  1843,  and  kept  it  for 
six  or  seven  years,  when  he  vacated  it,  and  soon  after  his  son 
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Pinckney  is  found  in  possession.  Without  saying  that  a  jury 
might  have  inferred  this  to  be  a  continuation  of  the  defendant's 
possession,  it  is  sufficient  to  say,  that  the  plaintiffs  having 
shown  the  defendant  to  be  a  trespasser  within  their  close,  within 
the  last  ten  years  before  suit  brought,  they  are  entitled  to  re- 
cover against  him  the  land,  and  such  damages  as  the  jury  may 
think  them  entitled  to,  unless  the  defendant  can  protect  himself 
by  a  paramount  title,  in  himself,  or  others. 

There  is  no  hardship  in  this,  far  if  he  has  been  an  accidental 
trespasser,  he  can  avoid  the  consequences  of  further  resisting 
the  plaintiff's  title,  by  disclaiming  title,  tendering  the  damages 
and  costs. 

But,  if  he  does  not  choose  to  do  this,  and  rests  on  the  general 
issue  plea,  he  then  places  himself  in  this  condition,  1st,  that  he 
denies,  that  he  did  within  ten  years  before  suit  brought,  commit 
the  trespass,  or  2d,  if  he  did  enter  on  and  possess  the  land,  that 
then  he  was  not  a  trespasser,  inasmuch,  as  he  had  a  good  and 
sufficient  title  to  the  land. 

In  this  case,  the  defendant  went  to  trial  under  the  general 
issue,  it  was  proved  that  from  1842  or  1843,  for  six  or  seven 
years,  he  had  been  in  possession  of  the  plaintiffs'  close ;  that 
falsified  his  plea,  and  the  plaintiffs  ought  to  have  gone  to  the 

j^y. 

The  survey  made  by  McWillie  of  all  these  separate  grants  of 

land  for  General  Sumter,  the  grantor  of  the  plaintiffs'  ancestor, 
fifty  years  ago,  with  every  evidence  of  possession  for  ten  years 
within  its  limits,  would  have  been  sufficient  evidence  of  title  to 
have  put  the  defendant  on  proof  of  his  title  paramount  thereto. 
It  is  said  there  is  no  proof  of  such  possession.  That  was  un- 
questionably the  case  below,  but  the  plaintiffs  may  be  more 
fortunate  on  another  occasion,  and  thus  right  may  be  brought 
about. 

The  motion  to  set  aside  the  nonsuit  is  granted. 
Wardlaw,  Withers  and  Glover,  JJ.,  concurred. 
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Munro,  J.,  dissenting. — On  the  trial' below,  the  plaintiffs 
made  out  the  following  case. 

That  the  only  person  who  was  in  possession  of  that  portion 
of  the  land  which  is  in  dispute,  at  the  commencement  of  the 
suit,  and  which  is  designated  on  Surveyor  Brunson's  plat, 
by  the  letters  R,  S,  T  and  Q,  was  one  Pinckney  G.  Benbow,  a 
son  of  the  defendant,  who  entered  thereon  in  the  fall  of  1851, 
and  hag  continued  to  occupy  the  same  ever  since,  claiming  to 
hold  the  land  in  his  own  right,  and  in  defiance  of  the  plain- 
tiffs' claim. 

The  only  proof  adduced  upon  the  trial,  that  the  defendant 
had  at  any  period  asserted  a  claim  to  the  land  was,  that  some 
time  either  in  the  year  1842  or  1843,  he  had  put  one  Butler 
on  the  land  as  his  tenant,  which  the  latter  continued  to  occupy 
for  some  six  or  seven  years,  when  he  finally  abandoned  it;  ' 
which  must  have  been,  either  in  the  year  1849,  or  1850,  one 
year  at  least  before  P.  G.  Benbow  entered  upon  the  land,  and 
three  years,  at  least,  before  the  commencement  of  the  present 
action :  but  from  the  time  that  Butler  abandoned  the  possession 
of  the  premises,  down  to  the  trial  of  the  case,  there  was  not  a 
title  of  proof  that  the  defendant  had  ever  put  his  foot  upon  the 
land,  or  had  asserted  any  claim  to  it ;  and  least  of  all,  that  he 
had  either  aided,  assisted,  or  in  the  slightest  degree  encour- 
aged his  son,  the  present  occupant,  to  take  possession  of  it. 

Nor  was  there  the  slightest  pretence  that  the  action  had 
been  brought  against  the  defendant  for  the  trespass  he  com- 
mitted in  putting  his  tenant  Butler  in  possession  of  the  land : 
on  the  contrary,  it  was  openly  avowed  by  the  plaintiffs'  counsel 
on  circuit,  and  it  is  likewise  manifest  from  their  first  ground 
of  appeal,  to  which  I  shall  refer  hereafter,  that  the  sole  object 
of  this  action  was,  to  render  the  defendant  liable  for  the  acts 
of  his  son  Pinckney,  who  they  alleged,  had  taken  possession  of 
the  land  as  his  father's  tenant,  and  not  as  a  claimant  in  his  own 
right ;  and  it  was  upon  the  plaintiffs'  failure  to  establish  such 
tenancy,  or  such  a  privity  between  the  defendant  and  his  son, 
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as  would  render  the  former  liable  for  the  acts  of  the  latter, 
that  the  non-suit  was  granted  ;  and  in  confirmation  of  the  fact, 
that  this  was  the  sole  ground  upon  which  the  case  was  mude  to 
rest,  both  upon  the  circuit  and  in  the  Appeal  Court,  I  now  re- 
fer to  the  plaintiffs'  first  ground  of  appeal  to  set  the  non-suit 
aside : — it  is  as  follows :  "  The  title  of  plaintiffs  to  the  land  cov- 
ered by  the  grant  to  General  Sumter,  was  fully  and  clearly 
proved.  It  was  also  proved,  that  the  defendant  who  sets  up 
claim  to  the  land,  put. his  son  P.  G.  Benbow,  who  makes  no 
claim  thereto,  in  possession  of  a  portion  of  the  land  covered 
by  said  grant ;  and  this,  it  is  respectfully  submitted,  was  suffi- 
cient proof  of  a  trespass,  and  his  Honor  erred  in  holding  the 
contrary." 

From  the  foregoing  statement  it  is  apparent  then,  that  the 
only  ground  taken  by  the  appellants,  and  calling  for  the 
judgment  of  the  Court,  was,  whether  there  was  error  in  the 
ruling  on  circuit  in  granting  a  nonsuit,  upon  the  ground  of  the 
insufficiency  of  the  plaintiffs'  proof,  to  connect  the  defendant 
with  the  alleged  trespasses  of  his  son. 

Without  adjudicating  that  point  however,  a  majority  of 
the  Court  has  seen  proper  to  grant  the  plaintiffs'  motion, 
and  to  rest  its  judgment  upon  an  entirely  different  ground 
to  the  one  relied  on  by  the  appellants,  and  which  may  be  thus 
stated. 

That  although  the  plaintiffs  may  have  failed  to  connect  the 
defendant,  with  the  alleged  trespasses  of  his  son,  they  are  never- 
theless'permitted  to  abandon  that  ground,  and  to  fall  back 
upon  the  trespass  committed  by  his  tenant  Butler,  while  he 
occupied  the  land,  although  the  latter  had  abandoned  posses- 
sion of  the  premises,  three  years  prior  to  the  institution  of  the 
suit. 

Conceding  that  the  plaintiffs  might  have  maintained  eject- 
ment against  the  defendant,  at  any  time  while  his  tenant, 
Butler,  was  in  the  occupation  of  the  land ;  and  that  such  action 
would  have  been  the  appropriate  remedy  for  the  redress  of 
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such  a  wrong,  will  scarcely  be  doubted, — but  having  neglected 
to  do  so  until  after  the  termination  of  Butler's  tenancy  by  his 
abandonment  of  the  possession,  whatever  wrong  may  have  been 
committed  by  him  while  he  occupied  the  premises,  could  only 
be  regarded  in  legal  contemplation,  as  a  fugitive  trespass,  and 
proper  to  be  redressed  by  an  action  of  trespass  quare  clausum 
/regit,  and  not  by  action  of  trespass  to  try  titles — so  that  the 
whole  matter  in  controversy,  is  narrowed  down  to  the  single 
proposition,  whether  an  action  of  trespass  to  try  titles  can  be 
maintained  against  a  party  who  is  in  possession  of  the  premises 
at  the  commencement  of  the  suit. 

As  the  affirmative  of  this  proposition  is  broadly  maintained 
in  the  opinion  of  the  majority,  and  as  it  professes  to  be  based 
upon  the  authority  of  the  case  of  Watson  vs.  Hill,  1  Strob.  78, 
a  brief  examination  of  that  case  is  rendered  indispensable. 

The  following  summary  of  the  facts  of  the  case,  will  be 
found  in  the  opinion  of  the  Court,  at  page  81 :  "  The  defendant 
lives  on  the  extreme  corner  of  a  six  thousand  acre  survey. 
The  defendant  lives  upon  a  small  grant  lying  in  a  distant  por- 
tion of  the  survey,  and  which  was  according  to  law  platted  out 
in  the  survey  accompanying  the  plaintiffs  grant.  Near  this 
place  were  the  trespasses  complained  of.  No  one  could  tell 
whether  the  defendant,  had  or  had  not  actually  committed 
them  under  a  belief  of  title.  The  legal  presumption  was,  that , 
they  had  been  committed  under  a  title  supposed  by  the  defend- 
ant to  be  valid ;  and  such  turned  out  to  be  the  fact.  For 
when  he  was  driven  into  his  defence,  he  undertook  to  show, 
that  he  was  tenant  in  common  with  the  plaintiff."  O'Nbal,  J., 
in  delivering  the  opinion  of  the  Court,  after  stating  the  second 
ground  in  support  of  the  motion,  which  was,  whether  trespass  to 
try  title  by  one  in  possession,  against  one  who  enters  upon  him, 
and  commits  a  trespass,  would  lie,  proceeded  to  say :  "  In  such 
case,  I  have  always  supposed,  that  the  plaintiff  had  his 
choice,  to  bring  trespass  quare  clausum  f regit,  or  trespass  to 
try  title." 
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From  the  foregoing  extract,  comprising  as  it  does,  all  the 
material  facts  in  Watson  vs.  Hill,  it  is  manifest,  that  the  ruling 
of  the  majority  derives  no  support  whatever  from  that  case, 
for  so  far  from  the  cases  being  analogous,  there  is  not  a  single 
feature,  save  the  form  of  the  action,  in  which  the  slightest 
resemblance  between  them  can  be  traced ;  for  in  Watson  vs. 
Hill,  as  we  have  seen,  the  defendant  was  not  only  in  the  pos- 
session of  tho  land  at  the  time  the  action  was  brought,  but 
claimed  to  hold  it  as  a  tenant  in  common  with  the  plaintiff.  And 
the  only  question  made  in  the  case  was,  whether,  because  of 
the  plaintiffs  being  also  in  possession  at  the  same  time,  he 
could  maintain  trespass  to  try  titles.  Whereas,  in  this  case, 
the  position  of  the  parties  at  the  commencement  of  the  suit 
was  directly  the  reverse;  neither  the  plaintiff  nor  the  defendant 
was  in  the  occupation  of  the  land,  nor  was  the  action  com- 
menced, until  three  years  after  the  defendant  had  abandoned 
the  possession. 

It  is  quite  obvious  then,  that  the  only  authority  upon  which 
the  decision  rests,  is  the  extrajudicial  dicta,  to  be  found  in  that 
case,  wherein  it  is  attempted,  arguendo,  to  sustain  the  doctrine, 
that  there  no  longer  exists  any  real  distinction  between  the  ac- 
tions of  trespass  to  try  title,  and  trespass  quare  clausum  f regit, 
inasmuch  as  the  effect  of  the  Act  of  1791,  in  substituting  the 
former  action  for  the  old  action  of  ejectment,  has  been  in  a 
great  measure  to  confound  these  two  forms  of  action,  and  to 
render  them  concurrent  remedies.  For  example,  (at  page  80,) 
in  speaking  of  the  action  of  trespass  to  try  title,  it  is  said,  "  It 
is  in  form  an  action  of  trespass  quare  clausum  /regit,  the  only 
matter  which  renders  it  different  is  the  notice  required  to  be 
given,  that  it  was  brought  to  try  titles,  as  well  as  to  recover 
damages,  and  that  in  it  the  plaintiff  may  have  a  writ  of  posses- 
sion." And  again,  after  quoting  the  Act  of  1791,  and  showing 
that  in  order  to  maintain  the  action,  it  is  indispensable  that  some 
trespass  must  be  proved,  it  goes  on  .to  state,  "  When  this  point 
was  decided,  it  necessarily  led  to  the  conclusion,  that  a  tres- 
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pass  was  the  assertion  of  a  hostile  right,  and  that  it  occupied 
in  this  action,  the  same  place  that  the  -fictitious  ouster  did  in 
the  action  of  ejectment." 

If  the  conclusion  which  the  learned  author  of  this  opinion 
has  deduced  from  the  provisions  of  the  Act  of  1791,  be  as  is  here 
stated,  namely:  that  the  only  prerequisite  to  the  maintenance 
of  the  action  of  trespass  to  try  title  is,  that  there  should  be  a 
trespass,  and  that  a  mere  trespass  without  an  actual  occupancy 
of  the  premises  by  the  trespasser,  is  per  se  equivalent  to  an 
actual  ouster  of  the  owner,  then  I  am  constrained  to  say,  with 
becoming  deference  to  him,  that  such  conclusion  is  neither 
sustained  by  the  language  of  the  section  in  question,  nor  by 
any  one  of  the  numerous  judicial  decisions  in  which  its  pro- 
visions have  been  drawn  into  controversy. 

To  determine  this  question,  it  becomes  necessary  in  the  first 
place  to  look  to  the  distinction  that  existed  at  common  law, 
between  the  actions  of  ejectment  and  trespass  quare  clausuni 
fregit.  And  secondly,  Whether  by  the  Act  of  1791,  the  old 
action  of  ejectment  has  been  so  far  modified,  mangled,  or  muti- 
lated, as  to  be  degraded  down  to  a  level  with,  and  in  all  respects 
converted  into  a  concurrent  remedy  with  trespass  quare  clau- 
sum  fregit. 

There  were  certainly  no  two  actions  known  to  the  common 
law,  between  which  the  line  of  severance  was  more  broadly,  and 
distinctly  marked,  than  that  which  existed  between  these  two 
forms  of  action.  For  while  it  was  the  exclusive  province  of 
the  action  of  ejectment  to  restore  the  owner  of  real  estate  to 
that  possession  from  which  he  had  been  evicted  by  the  wrongful 
act  of  another ;  still,  as  merely  nominal  damages  were  accorded 
to  the  plaintiff  in  this  form  of  action,  it  became  necessary  to 
invoke  the  aid  of  another  action,  to  enable  the  plaintiff  to 
recover  in  the  form  of  damages,  such  mesne  profits  as  had 
accrued  during  the  time  the  possession  was  withheld  from  him 
by  his  adversary.  It  was  for  this  purpose  then  that  the 
agency  of  trespass  quare  clausum  fregit  was  called  into  requisi- 


APPEALS    AT    LAW.  26 

Colombia,  November  and  December,  1865. 

tion ;  and  in  this  way  it  was,  that  it  became  associated  with 
the  action  of  ejectment,  while  its  other,  and  only  remaining 
function  was,  the  recovery  of  damages  for  such  injuries  as  might 
be  done  to  the  occupant's  possession,  by  a  mere  transient  or 
fugitive  trespass. 

Chitty  in  treating  of  the  action  of  ejectment  in  the  first 
volume  of  his  work  on  Pleadings,  page  186,  says: — "This 
action  is  only  sustainable  for  what  in  fact,  and  in  point  of  law 
amounted  to  an  ouster,  or  dispossession  of  the  lessor  of  the 
plaintiff;  and  it  is  necessary  that  the  possession  should  be  ad- 
verse, or  illegal  at  the  time  of  the  supposed  demise  laid  in  the 
declaration  of  ejectment ;  for,  if  there  be  no  ouster,  or  if  the 
defendant  be  not  in  possession  at  the  time  of  bringing  the  action, 
it  will  fail. 

"  To  sustain  an  ejectment,  it  must  appear,  that  the  defendant 
was  in  the  possession  of  the  premises  when  the  action  was 
brought,"  7  Black,  p.  12.  Authorities  to  the  same  effect  might 
be  multiplied  to  an  almost  indefinite  extent,  t|ut  I  deem  it  un- 
necessary to  do  so,  in  order  to  sustain  a  proposition  so  plain 
and  obvious,  that  to  sustain  ejectment  at  the  common  law,  an 
adverse  occupancy  of  the  premises,  either  by  the  defendant  in 
person,  or  by  his  tenants,  was  indispensable  to  its  maintenance. 

Having  thus  seen  what  were  the  appropriate  functions  of 
these  two  forms  of  action  as  they  stood  at  common  law,  let  us 
now  see  what  change  has  been  effected  in  the  action  of  eject- 
ment, by  the  4th  Section  of  the  Act  of  1791,  5  Stat.  170— it 
is  as  follows : — "  That  the  method  of  trying  titles  to  lands,  or 
tenements  within  this  State,  shall  be  henceforward  by  aqtion  of 
trespass,  wherein  the  real  names  of  the  plaintiff  and  defendant 
shall  be  used,  and  not  fictitious  names ;  and,  if  the  jury  shall 
find  for  the  plaintiff,  they  are  also  empowered  in  the  same  ver- 
dict to  award  damages  for  mesne  profits,  and  the  judgment 
should  be  entered  on  such  verdict,  as  well  for  the  damages,  as 

for  the  recovery  of  the  land,  and  the  plaintiff  in  such  judgment, 
Vol.  IX.— 3 
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shall  be  entitled  to  a  writ  of  possession  for  the  lands,  and  an 
execution  for  his  damages." 

The  only  change  then  that  was  effected  by  the  Act  of  1791, 
in  the  common  law  method  of  trying  titles  to  land,  was  in  the 
following  particulars : — 1.  The  title  of  the  action  was  changed 
from  ejectment  to  trespass,  to  try  titles ;  and  instead  of  the  fic- 
titious names  employed  in  the  former  action,  the  real  names  of 
the  plaintiff  and  the  defendant  are  required  to  be  used/  2.  The 
jury  are  empowered  to  award  in  their  verdict  whatever  mesne 
profits  may  have  accrued ;  and  lastly,  the  plaintiff  in  addition 
to  his  writ  of  possession,  shall  also  have  an  execution  for  his 
damages.  In  all  other  respects,  the  action  remains  as  it  did  at 
common  law;  and  in  confirmation  of  this,  I  refer  to  the  judicial 
construction  given  to  the  above  clause  of  the  act  in  the  case  of 
Kennedy  ^.Campbell,  (2  Tread.  Con.  R.,  760.)  Where  Nott,  J., 
in  delivering  the  opinion  of  the  Court,  remarks : — "  Our  Act  of 
Assembly,  substituting  the  action  of  trespass,  for  the  old  action 
of  ejectment,  merely  adopts  a  new  mode  of  proceeding,  but  does 
not  alter  any  of  the  principles  of  law  relating  to  it.  It  would 
be  productive  of  the  most  mischievous  consequences,  if  a  con- 
trary construction  should  be  given  to  it."  But  again,  ejectment, 
it  is  said,  is  a  remedy  for  an  injury  to  the  title  to  real  estate, 
while  trespass  quareclausum  f regit,  is  a  remedy  for  an  injury  to 
the  possession  alone,  {Amick  vs.  Fraser,  Dudley,  340,)  so  that, 
to  maintain  the  former  action,  actual  possession  of  the  premises 
by  the  defendant  at  the  time  the  action  is  brought,  is  indispen- 
sable. While  to  maintain  the  latter  action,  possession  by  the 
plaintiff,  either  actual,  or  constructive,  is  equally  indispensable ; 
but,  if  the  defendant  be  in  the  actual  possession,  the  latter 
action  will  not  lie,  and  trespass  to  try  title  is  the  only  remedy, 
for,  as  is  said  on  Amick  vs.  Fraser,  supra — "  It  would  be  a 
solecism  to  say,  that  one  can  have  a  constructive  possession  of 
that  which  is  in  the  actual  possession  of  another — "  to  the  same 
point,  see  Pearson  vs.  Dansby  $  Nelson,  2  Hill,  466,  and  Vance 
$  Wife  vs.  Beatty,  4  Rich.  106.    So  that,  here  we  have  one 
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case  at  least,  in  which  these  remedies  are  not  concurrent,  and 
where  a  plaintiff  has  not  the  right  to  choose  between  these  two 
forms  of  action. 

Now  there  is  but  one  way  in  which  an  injury  can  be  done  to 
the  title  to  real  estate,  and  that  is,  by  an  actual  and  continuous 
possession  of  the  premises  by  another ;  such  a  possession  as  will 
amount  to  a  disseizen  of  the  owner,  and  which,  if  not  inter- 
rupted, will  mature  in  the  disseizor ;  a  title  under  the  Statute 
of  Limitations — and,  as  to  what  should  constitute  the  evidence 
of  that  possession,  which  will  defeat  a  title  to  land,  our  own 
cases  are  not  less  abundant,  than  they  are  uniform — for  ex- 
ample, in  Hill  vs.  Saunders,  (6  Rich.  66,)  it  is  said : — "  The 
beginning,  or  root  of  adverse  possession  is  the  disseizen  of  the 
grantee — "  and  again,  at  page  67,  "  Whatever  definition  we 
may  adopt  of  adverse  possession,  (and  a  full  and  complete  one 
seems  to  have  been  suggested  in  Hawk  vs.  Senseman,  6  S.  & 
R.  21,  to  wit,  that  it  must  be  an  actual,  visible,  continued, 
notorious,  distinct  and  hostile  possession,)  it  is  manifest,  that 
merely  running  round  boundaries,  though  a  trespass,  is  not  ad- 
verse possession — it  is  not  disseizen — "  and  at  page  65,  in 
noticing  the  distinction  between  the  bar  of  the  Statute  when 
applied  to  personal  actions,  and  when  interposed  to  defeat  a 
title  to  land,  Judge  Withers  goes  on  to  state: — "But,  when 
the  statutory  period  is  interposed  to  defeat  a  title  to  land,  put 
in  action,  it  would  be  vain  for  a  defendant  to  content  himself 
with  showing  no  more  than  that  his  act  of  adverse  possession 
began  at  a  point  of  time  more  than  five,  seven  or  ten  years,  as 
the  case  might  be.  He  must  show,  moreover,  that  such  adverse 
possession  has  been  continued,  consecutive,  unbroken,  for  the 
requisite  space  of  time,  a  period  reckoned  by  years.  It  is 
something  done  by  the  defendant,  not  merely  that  which  the 
plaintiff  has  left  undone — bis  action,  not  merely  the  plaintiff's 
torpidity — that  is  to  be  considered.  It  is  a  certain  sort  of  pos- 
session by  him,  for  a  certain  number  of  years,  of  another  man's 
land  that  is  to  '  settle'  his  '  title  to  the  possession  in  his  estate,' 
according  to  the  words  of  the  Act  of  1712." 
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And  in  Slice  vs.  Derric,  (2  Rich,  629,)  O'Neall,  J.,  in  de- 
livering the  opinion  of  the  court,  says,  "  There  is  no  case 
where  a  title  has  been  defeated  by  any  trespass  not  amounting 
to  an  actual  pedis  possessio  within  its  limits  for  the  statutory 
period.  Cutting  timber,  marking  trees,  and  making  an  entry 
as  by  a  survey,  do  not  of  themselves  constitute  such  a  posses- 
sion as  will  bar  the  owner's  title.  They  are  too  fugitive  and 
uncertain  to  have  such  an  effect." 

To  the  same  point,  is  the  case  of  Baily  vs.  Irby,  2  N.t 
McC.  843 ;  where  Johnson,  J.,  in  speaking  of  the  kind  of  pos- 
session that  will  defeat  a  title  under  the  statute  of  limitations, 
remarks,  "  I  am  of  opinion,  that  a  repetition  of  trespasses  ad 
infinitum  are  but  trespasses  still,  and  is  not  such  a  posses- 
sion as  would  bar  the  plaintiff's  right  to  recover." 

The  principle  to  be  deduced  from  the  foregoing  authorities, 
I  take  to  be  this,  that  to  constitute  an  injury  affecting  the  title 
to  land,  there  must  be  a  disseizen,  or  ouster  of  the  owner,  not 
a  mere  trespass  only,  as  is  stated  in  Watson  vs.  Bill,  and  to 
constitute  such  disseizen  or  ouster,  there  must  be  such  an  adverse 
possession  on  the  part  of  the  disseizor,  which,  if  not  interrupted 
during  the  statutory  period,  will  ripen  his  tortious  occupation 
into  an  indefeasible  Tight.  That  until  the  expiration  of  the 
statutory  period,  every  moment  of  time  that  the  disseizor  is  in 
possession,  he  is  a  tort-feasor^  and  is  liable  to  be  expelled  by 
the  owner,  and  that  the  only  remedy  which  the  law  has 
provided  for  his  expulsion,  is  an  action  of  trespass  to  try 
title.  See  Amich  vs.  Frazer,  and  Vance  £  Wife  vs.  Beattyy 
supra. 

But  if  on  the  other  hand  such  disseizor  should  see  proper 
voluntarily  to  abandon  the  land  before  his  title  has  become 
perfected  under  the  statute,  and  before  action  brought  by  the 
owner,  his  previous  tortious  occupation  is  eo  instanti  divested 
of  its  character  of  a  disseizen,  and  in  contemplation  of  law 
stands  upon  the  footing  of  a  casual  trespass,  such  as  the  cut- 
ting of  timber,  &c,  and  for  the  redress  of  which  trespass  quare 
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clausum  fregit  is  the  exclusive  remedy.  The  case  in  hand 
furnishes  an  apt  illustration  of  the  principles  adjudged  in  the 
foregoing  cases.  During  the  period  while  Butler,  the  tenant, 
occupied  the  land,  the  only  action  which  the  plaintiffs  could 
have  maintained,  either  against  such  tenant  or  the  defendant, 
his  landlord  would  have  been  trespass  to  try  title ;  and  why  ? 
the  answer  is  furnished  by  the  cases  of  Amick  vs.  Frazer,  and 
Vance  vs.  Beatty.  In  the  last  mentioned  case,  which,  by  the 
way,  was  decided  four  years  subsequent  to  Watson  vs.  Hill,  it 
is  said,  "  For  a  casual  trespass,  one  resting  on  his  title  alone, 
may  maintain  this  action,  because  trespassers  of  this  description 
acquire  no  possession,  and  have  nothing  to  oppose.1'  But  when 
the  defendant  is  in  the  actual  possession,  the  case  is  different ; 
for  as  is  said  in  Amick  vs.  Frazer,  it  would  be  "  a  solicism  to 
to  say,  that  one  can  have  a  constructive  possession  of  that  which 
is  in  the  actual  possession  of  another."  In  this  qontest  between 
actual  and  constructive  possession,  the  latter  has  always  been 
made  to  yield,  or  as  was  said  in  the  recent  case  of  MeColman 
vs.  Wilksj  3  Strob.  465,  "  it  is  always  displaced  by  an  actual 
possession." 

Now,  as  Butler's  actual  possession  of  the  premises  formed 
the  only  obstacle  in  the  way  of  the  plaintiffs'  right  to  maintain 
trespass  quare  clausum  fregit ;  the  moment,  however,  that  be 
abandoned  the  possession,  that  obstacle  was  removed,  and,  the 
plaintiffs'  constructive  possession  which  had  been  "  displaced 
by  his,  the  tenant's,  actual  possession,"  became  restored,  and 
along  with  it,  the  consequent  right  to  maintain  that  form  of 
action. 

But  again,  suppose  the  defendant's  tenant,  instead  of  re- 
maining six  years  upon  the  land,  had  only  remained  the  same 
number  of  months,  or  weeks,  for  the  length  of  time  can  make 
no  difference  whatever  in* the  application  of  the  principle,  it 
will  hardly  be  pretended  that  the  present  form  of  action  could 
have  been  maintained. 

That  the  plaintiffs  must  recover  a  verdict  against  this  defend-. 


80  APPEALS    AT    LAW. 

Binda  w.  Benbow. 

ant,  does  not  admit  of  a  doubt,  let  us  then  look  to  the  form  of 
the  judgment  which  the  statute  authorizes  a  plaintiff,  in  this 
form  of  action,  to  enter  up,  as  also  to  the  nature  of  the  process 
by  which  such  judgment  is  to  be  enforced.  The  words  of  the 
statute  are  as  follows, "  The  judgment  shall  be  entered  on  such 
verdict,  as  well  for  the  damages,  as  for  the  recovery  of  the  land; 
and  the  plaintiff  on  such  judgment,  shall  be  entitled  to  a  wjit 
of  possession  for  the  land,  and  an  execution  for  damages." 

To  enter  up  a  judgment  for  the  recovery  of  the  land,  and  to 
invoke  the  aid  of  the  potent  habere  facias  possessionem,  the 
inseparable  adjunct  of  the  venerable  ejectment,  in  order  to 
eject  from  the  premises  a  defendant,  who  had  voluntarily 
abandoned  possession  of  the  land,  three  years  previous  to  the 
commencement  of  the  action,  is,  to  say  the  very  least  of  it,  so 
palpable  an  incongruity,  that  it  can  hardly  be  said  to  comport 
with  the  dignity  of  a  science,  claiming  to  be,  "  the  perfection 
of  human  reason."  In  the  case  of  Pearson  vs.  Danshy  &  NeU 
son,  already  referred  to,  and  which  in  several  respects  resembles 
the  present,  it  was  said  by  Johnson,  J.,  "  There  is  always  great 
disinclination  on  the  part  of  the  court  to  turn  a  plaintiff  round 
to  commence  a  new  course  of  litigation  when  the  right  of  the 
cause  is  apparently  with  him,  but  there  is  an  absolute  necessity 
for  preserving  the  boundaries  which  the  practice  of  the  court 
has  prescribed  in  the  forms  of  action  for  the  various  injuries  to 
which  a  man  is  subject  in  his  property,  person  or  reputation. 
Arbitrary  as  they  may  have  been  in  the  first  instance,  many 
legislative  enactments  have  been  made  in  reference  to  them, 
and  so  have  been  the  rule3  of  practice  established  by  the 
courts,  and  a  departure  from  them  would  lead  to  inextricable 
confusion/' 

I  am  of  opinion,  therefore,  that  the  plaintiffs'  motion  ought 
not  to  prevail. 

Whitner,  J.,  concurred. 
Motion  granted. 
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The  Commercial  Bank  vs.  Simpson  Bobo. 

B.  was  the  indoner  of  L.  on  a  note  in  Bank,  and  had  a  judgment  against  L.  as 
indemnity,  for  a  sum  much  larger  than  the  amount  of  the  note.  The  Bank 
recovered  a  junior  judgment  on  the  note  against  L.  The  Sheriff  sold  property 
and  had  in  his  hands  sufficient  of  the  proceeds  to  satisfy  B's  judgment,  and 
thereupon  B.  gave  the  Bank  an  order,  directing  the  Sheriff  to  pass  orer  B's  judg- 
ment, and  apply  the  proceeds  in  his  hands  to  the  judgment  of  the  Bank.  The 
Sheriff  having  been  warned  to  pay  no  judgment  against  L.  declined  to  comply 
with  B's  order: — Held,  that  the  mero  acceptance  of  the  order  by  the  Bank  was 
no  payment  of  the  note  so  as  to  discharge  B. 

A  bill  or  note  given  for  a  previous  debt  is  no  payment,  unless  it  be  expressly 
accepted  as  such  or  unless  it  produce  payment. 

BEFORE  WARDLAW,  J.,  AT  SPARTANBURG,  SEPTEMBER, 
EXTRA  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  Assumpsit  against  defendant  as  indorsor  of  a  promissory 

note  for  seven  thousand  dollars,  dated  December  21st,  1853, 

made  by  E.  C.  Leitner,  payable  to  the  order  of  defendant  at 

the  Commercial  Bank,  and  indorsed  by  defendant. 

"  The  defendant  admitting  the  making  and  indorsement  of 
the  note,  undertook  to  show  payment  since  the  commencement 
of  this  suit.  Below  is  a  summary  of  the  testimony  which  was 
adduced,  embracing  various  papers,  of  all  which  copies  or 
sufficient  abstracts  must  be  in  the  Court  of  Appeals. 

"  1.  Record,  S.  Bobo  and  B.  B.  Foster  vs.  the  Bivingsville 
Manufacturing  Company  and  U.  C.  Leitner.  Confession, 
June  20th,  1853,  upon  a  note  for  fourteen  thousand  dollars, 
with  interest  from  the  date.  Judgment,  October  7th,  1853. 
Fi.fa.  March  31st,  1855.  On  the  note  is  written  in  the  hand- 
writing of  the  defendant:  "This  note  is  not  to  interfere  with 
any  other  transactions,  but  to  settle  debts  that  they  (Bobo 
k  Foster)  have  agreed  to  indorse  in  Bank."  And  on  the 
declaration  is  written  in  the  same  hand-writting,  "  This  con- 
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fession  is  to  indemnify  the  plaintiffs  in  being  security  for 
certain  amounts  in  Bank.     See  note." 

"  Bobo  and  Foster  are  brothers-in-law  of  Leitner. 

"  2.  Record :  &  Bobo  vs.  the  Bivingsville  Manufacturing 
Company  and  E.  C.  Leitner.  Confession  November  17th, 
1853,  for  six  thousand  dollars  besides  interest  and  costs. 
Judgment  and^./a.,     January  26th,  1854. 

"  3.  Record  :  The  Commercial  Bank  of  Columbia  vs.  E.  C. 
Leitner.  Confession,  judgment,  and  jL/a.,  March  31st,  1855, 
for  five  thousand  four  hundred  dollars,  with  interest.  The 
balance  of  the  note  now  in  suit  after  a  credit  of  one  thousand 
six-hundred  dollars  paid  January  7th,  1854. 

"  E.  C.  Leitner  disappeared,  from  Spartanburg,  about  March 
Court,  1855. 

"4.  On  the  first  Monday  of  July,  1855,  Sheriff  H.  S.  Poole, 
under  the  preceding  writs  of  fi.  fa.,  and  others,  against  E.  C« 
Leitner  only,  sold  lands,  negroes,  live  stock,  &c,  to  the 
amount  of  about  twenty- four  thousand  dollars.  At  this  sale  the 
defendant,  as  purchaser,  became  liable  to  the  Sheriff  for  enough 
to  satisfy  his  separate  judgment,  (No.  2,)  and  was  ready  to  give 
a  receipt  for  the  amount  of  that  judgment.  The  proceeds  of 
sale  were  amply  sufficient  (after  the  satisfaction  of  about  three 
thousand  three  hundred  dollars,  which  was  due  on  a  fi.  fa.y  of 
one  Kirby,  the  oldest,  against  E.  C.  Leitner),  to  pay  the 
separate  judgment  of  S.  Bobo  (No.  2),  and  the  judgment  of 
the  Commercial  Bank,  (No.  3),  the  next  oldest  after  the 
fourteen  thousand  dollar  judgment  (No.  1),  but  not  sufficient 
to  reach  No.  3  if  No.  1  was  to  be  paid,  nor  sufficient  to  reach 
No.   3  if  Dorn's  claims,  mentioned  below,  were  recognized. 

"  5.  A  warning  or  direction  not  to  pay  any  judgment  but 
No.  2,  was  served  on  the  Sheriff  by  Mr.  Falrow,  Attorney  at 
Law,  claiming  to  act  as  solicitor  and  agent  of  W.  B.  Dorn. 
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and  as  agent  of  George  Leitner.  This  was  immediately  after 
the  sale.  W.  B.  Dorn  claimed  as  mortgagee  and  as  a  creditor 
who  had  applied  to  Equity,  as  below  mentioned  ;  and  George 
Leitner  claimed  as  creditor  of  his  brother,  E.  0.  Leitner,  and 
as  shareholder  in  the  Bivingsville  Manufacturing  Company. 

"  6.  A  written  order  which  defendant  gave  to  the  Sheriff, 
same  in  substance  as  No.  7. 

"7.  A  paper  without  date,  written  by  Mr.  DeSaussure 
Solicitor  of  the  Cqmmercial  Bank,  and  signed  by  defendant, 
which  is  annexed  to  the  fi.  fa.,  of  the  Bank  vs.  E.  C.  Leitner, 
No.  3 — in  substance  as  follows :  "  Bobo  $  Foster  vs.  E.  C. 
Leitner,  The  Sheriff  will  pass  over  the  above  execution 
(No.  1)  in  favor  of  the  execution  of  the  Commercial  Bank 
against  defendant,  and  give  precedence  to  this  latter  execution, 
by  applying  to  it  any  money  raised  by  sale  of  defendant's 
property,  to  which  the  above  would  be  otherwise  entitled. 
This  is  the  second  order  to  the  same  effect.    Simpson  Bobo.11 

"8.  A  letter  from  the  President  of  the  Bank  to  Poole, 
Sheriff,  dated  July  10th,  1855,  telling  of  Mr.  Bobo's  willing- 
ness to  give  precedence  to  the  Bank,  and  asking  payment  of 
the  Bank's  judgment,  (No.  3). 

"  9.  A  formal  demand  of  the  money  from  the  Sheriff  and 
Coroner,  dated  August  11th  1855,  stating  the  consent  of  S. 
Bobo,  oldest  creditor,  to  its  being  paid  to  the  Bank,  signed  by 
the  President  and  Cashier  of  the  Bank. 

44  H.  8.  Poole,  late  Sheriff,  now  resigned,  testified :  Soon 
after  the  sale  I  showed  to  the  defendant  the  letter  from  the 
Commercial  Bank,  (No.  8,)  and  told  him  of  the  warning  I  had 
received,  (No.  5).  Ho  said  he  would  give  me  orders  to  pay 
the  Commercial  Bank  in  preference  out  of  the  fourteen 
thousand  dollars,  and  added,  4my  money  X  must  have  any  how.' 
In  this  I  understood  him  to  refer  to  the  balance  of  the  fourteen 
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thousand  dollars,  and  I  said,  "  I  consider  that  as  collateral 
security."  He  said,  "  I  most  have  it."  He  then  gave  me  an 
order  in  writing  to  pay  the  Commercial  Bank  out  of  the 
fourteen  thousand  dollars,  which  order  is  not  now  here. 

"  I  cannot  say  which  portion  of  the  property  I  sold  belonged 
to  E.  C.  Leitner  separately,  and  what  portion  to  the  Bivings- 
ville  Manufacturing  Company.  E.  C.  Leitner  was  the  principal 
shareholder  in  the  Binvingsville  Manufacturing  Company  and 
was«manager  of  its  affairs, 

"Reply. — The  plaintiff  adduced  proceedings  in  Equity  now 
pending,  Wm.  B.  Born  vs.  E.  0.  Leitner,  Simpson  Bobo  et.  al. 
The  bill  was  filed  after  March,  1855 ;  one  purpose  of*  it  is  to 
set  aside  the  fourteen  thousand  dollar  judgment,  (No.  1), 
another  to  foreclose  a  mortgage  which  12.  C.  Leitner  made  to 
W.  B.  Dorn  of  land,  negroes,  &c,  (part  of  the  property  sold 
by  the  Sheriff  in  July,  1855,)  which  mortgage  is  older  than 
the  judgment  of  the  Bank,  (No.  3,)  and  subsequent  in  dates 
to  the  judgments  No.  1  and  No.  2.  An  interlocutory  order 
was  made  in  June,  1855,  directing  a  reference,  and  calling 
in  the  creditors  of  E.  C.  Leitner. 

"  The  defendant  contended  in  argument  that  the  waiver,  in 
favor  of  the  Bank,  of  the  precedence  which  prior  date  gave  to 
the  judgment  of  fourteen  thousand  dollars  in  effect  subjected  the 
proceeds  of  sale  to  the  fi.  fa.  of  the  Bank  vs.  E.  C,  Leitner,  and 
that  payment  from  these  proceeds  to  the  Sheriff  was  payment 
by  the  maker  to  the  Bank,  and  of  course  a  discharge  of  the 
endorser.  I  held  that  of  the  judgment  taken  to  indemnify  him- 
self, Bobo  could  not  properly  receive  more  than  enough  to  cover 
his  liability;  that  the  waiver,  or  order  given  by  him  to  the 
Sheriff  in  favor  of  the  Bank,  to  which  he  had  become  liable, 
was  no  more  than  would  have  been  a  draft  on  one  of  his  debtors 
— that  is,  it  was  payment  if  payment  thence  resulted,  or  if  it 
was  accepted  as  payment,  but  otherwise  it  was  only  collateral 
security  for  his  liability.  In  support  of  this  opinion  I  adverted 
first  to  the  uncertainty  as  to  the  ownership  of  the  property 
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sold.  Defendant  Bobo  had  a  lien  which  covered  both  the 
property  of  E.  C.  Leitner  and  that  of  the  Bivingsville  Manu- 
facturing Company ;  the  Bank's  lien  extended  only  to  the 
property  of  E.  G.  Leitner*  And  second,  I  thought  of  Dorn's 
mortgage  intervening  between  the  judgment  of  Bobo  and  that 
of  the  Bank.  If  the  fourteen  thousand  dollar  judgment 
should  be  entirely  disregarded,  it  might  not  follow  that  the 
judgment  of  the  Bank  would  be  reached. 

"The  defendant  further  contended  that  the  Bank,  by 
accepting  the  order  bf  defendant  on  the  fund  in  the  Sheriff's 
hands,  had  taken  from  the  defendant  the  control  over  the  fund 
thus  virtually  assigned,  and  had  agreed  to  look  only  to  that 
for  payment.  I  held  that  the  exercise  of  exclusive  power  over 
a  fund  assigned  as  additional  security  did  not  imply  the 
abandonment  of  the  original  security ;  and  I  submitted  to  the 
jury  the  question  whether  the  Bank  accepted  the  order  in  pay- 
ment, or  took  it  only  as  additional  security. 

"  The  jury  found  for  the  plaintiff  the  balance  due  upon  the 
note  in  suit." 

The  defendant  appealed  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds, 

1.  Because  the  money  being  in  the  hands  of  the  Sheriff, 
belonging  to  the  defendant,  his  transfer  of  the  money  to  the 
debt  of  the  Commercial  Bank  was  a  payment  of  the  judgment 
against  Leitner,  the  principal,  and  discharged  the  endorser, 
the  Bank  having  accepted  the  transfer  and  claimed  the  money. 

2.  Because  plaintiff  having  accepted  the  order  of  the  de- 
fendant and  a  transfer  of  his  right  to  receive  the  money  from 
the  Sheriff,  who  held  it  to  be  applied  and  paid  over  to  the 
judgment  against  Leitner,  was  a  discharge  of  the  endorser  and 
the  jury  should  have  been  so  instructed. 

Young,  Thompson,  for  appellant, 
Gadberry,  contra. 
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Curia,  per  O'Neal,  J.  This  Court  is  satisfied  that  nothing 
like  payment  is  established  by  the  facts  relied  upon  by  the 
defendant, 

To  constitute  anything  else  than  money  a  payment,  it  must 
be  accepted  as  such,  or  payment  in  fact  must  result  from  it. 

This  is  so  well  understood  that  it  is  scarcely  necessary  to 
cite  authority  in  support  of  it. 

The  case  of  Peters  vs.  Barnhill,  1  Hill,  236,  a,  was  a  case 
where  a  note  was  set  up  as  payment,  and  the  Court  held,  if  it 
was  accepted  as  such  it  might  be  so  regarded. 

In  Costetto  vs.  Cave,j2  Hill,  528,  531,  Judge  Harper  said, 
"  the  rule  of  law  is  perfectly  well  settled,  that  if  a  note  or  bill 
be  given  on  account  of  a  previous  debt  though  by  open  account 
or  other  simple  contract,  this  is  no  payment,  unless  it  be  ex- 
pressly accepted  as  payment,  or  produce  payment." 

The  case  before  us  is  concluded  by  these  authorities ;  for  , 
there  is  nothing  in  it  which  will  rank  higher  than  a  note  or 
bill.  The  orders  drawn  by  the  defendant  directing  the  Sheriff 
to  pass  over  the  execution  No.  1,  in  favor  of  the  execution  of 
the  Commercial  Bank  vs.  Leitner,  and  give  precedence  to  it, 
by  applying  to  it  any  money  raised  by  the  sale  of.  Leitner's 
property  to  which  No.  1  would  be  otherwise  entitled,  is  no  more 
than  a  draft  on  the  Sheriff  in  favor  of  the  Commercial  Bank. 
Until  paid  it  was  and  is  no  satisfaction  of  the  defendant's 
liability,  unless  the  Bank  had  accepted  it  as  payment. 

Beyond  all  doubt  there  is  no  proof  of  that : — all  that  the 
Bank  has  done  has  been  a  prompt  endeavor  to  get  the  money 
from  the  Sheriff. 

Failing  in  that  they  had  the  right  to  look  to  the  defendant, 
the  indorser  of  Leitner. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  Glover,  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Huldah  Andrews  vs.  Benj.  Kirby,  Sen. 

Where  an  administrator  sold  his  intestate's  negroes  for  partition  merely  and  at  the 
request  of  the  distributees,  and  a  negro,  which  the  intestate  had  in  his  lifetime, 
made  a  parol  gift  of,  was  sold  and  purchased  by  one  of  the  distributees : — Held, 
that  such  distributee  was  not  a  purchaser  within  the  Act  of  1833,  in  relation  to 
parol  gifts. 

BEFORE  O'NEALL,  J.,  AT  DARLINGTON,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  trover  for  the  recovery  of  the  value 
of  a  negro  woman  named  Emily.  The  plaintiff  was  the  grand- 
daughter of  the  late  Drury  Pilkington.  It  was  alleged  and 
proved  by  his  daughter,  the  mother  of  the  plaintiff,  Frances 
N.  Turner,  and  Mr.  Mathews,  that  Mrs.  Pilkington,  to  whom 
the  old  gentleman  conveyed  several  of  his  negroes,  gave,  in 
1838  in  his  presence,  and  with  his  assent,  the  woman  Emily, 
then  a  child  of  one  or  two  years  old,  to  the  plaintiff. 

"  At  the  death  of  himself  and  wife  in  1850,  a  man  named 
Robert  T.  Askins  for  the  purpose  of  division  among  the  heirs, 
sold  the  negroes,  and  among  them  this  girl  Emily.  They  were 
bought  by  the  distributees,  and  the  defendant,  who  was  a 
distributee,  bought  Emily. 

"  The  credit  of  Huldah  Hatchell,  the  mother  of  the  plaintiff, 
was  much  assailed  by  the  fact  that  she  was  contradicted  by 
Askins,  who  made  the  sale.  In  commenting  upon  this  I 
might  have  said  that  Mrs.  Hatchell,  a  distributee,  was  swearing 
against  her  interest,  and  it  might  be  Askins  felt  the  usual 
interest  of  any  one  who  did  an  act  in  supporting  it,  and  hence 
the  jury  might  thus  weigh  them  in  the  scales. 

"  I  thought  that  Mr.  Eirby  as  a  distributee,  if  a  verdict 
went  against  him,  having  lost  a  portion  of  that  which  be 
received,  might  have  recourse  in  Equity  for  contribution 
against  the  other  distributees ;  and  I  do  not  doubt  that  I  said 
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bo  to  the  jury,  though  if  I  did,  it  was  a  mere  collateral  remark 
not  affecting  the  merits. 

"I  thought,  and  so  instructed  the  jury,  that  the  defendant 
having  nominally  acquired  the  slave  hy  purchase,  but  really, 
as  a  distributee  of  the  donor,  could  not  be  ranked  as  a  pur- 
chaser under  the  Act  of  1833. 

"  The  jury  found  for  the  plaintiff." 

The  defendant  appealed  and  moved  this  Court  for  a  new 
trial  on  the  grounds. 

1.  Because  his  Honor  instructed  the  jury  that  in  the  event 
of  a  recovery  against  the  defendant,  he  could  not  suffer, 
because  he  had  recourse  over. 

2.  Because  his  Honor  instructed  the  jury  that  the  witness, 
R.  T.  Askins,  was  interested  to  sustain  the  title  of  defendant 
and  for  that  reason  his  testimony  should  be  cautiously  received. 

3.  Because  his  Honor  instructed  the  jury  that  the  Act  of 
1833,  in  relation  to  parol  gifts  could  not  protect  the  defendant 
in  this  case. 

Moses,  Haynsworth,  for  appellant. 

t 
Dargan,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  If  the  gift  under  which  the  plaintiff  claims 
the  right  of  property  be  not  assailable  by  the  defendant,  as 
subsequent  purchaser  for  valuable  consideration,  then  it  is 
immaterial  whether  he  can  reimburse  himself  or  not,  from  the 
distributees  of  the  donor,  or  otherwise.  Whether  the  jury 
were  led  to  one  conclusion  or  another  upon  that  matter  will 
not  affect  the  principles  that  must  govern  this  case. 

The  observation  of  the  presiding  judge  upon  the  probable 
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bias  that  may  have  operated  upon  a  witness  for  the  defendant 
•where  the  jury  were  left,  with  their  proper  responsibility,  to 
determine  upon  the  weight  of  his  evidence,  is  not  a  sufficient 
cause  for  the  interposition  of  this  Court;  and  the  more 
especially  when  we  see,  in  the  present  instance,  that  a  like  course 
of  remark  was  indulged  respecting  a  witness  on  the  other  side ; 
all  which  is  but  part  of  the  summing  up  of  points  of  contest  in 
the  cause,  which  is  not  only  proper  but  useful  in  the  investiga- 
tion of  truth  before  a  jury. 

The  third,  and  last  ground,  presents  the  only  question,  and 
that  has  attracted  the  careful  attention  of  the  Court. 

By  the  Act  of  1833,  (6  Stat.  483,)  it  is  declared:  "No 
parol  gift  of  any  chattel  shall  be  valid  against  subsequent 
creditors,  or  purchasers,  or  mortgagees,  except  where  the 
donee  shall  live  separate  and  apart  from  the  donor,  and  actual 
possession  shall  at  the  time  of  the  gift,  be  delivered  to,  and 
remain  and  continue  in,  the  donee,  his  or  her  executors, 
administrators,  or  assigns." 

The  gift,  in  this  instance,  of  the  negro  Emily,  to  the 
plaintiff  did  not  conform  to  the  above  requisitions.  The 
plaintiff's  cause  derives  no  strength  from  the  fact  that  the  gift 
was  by  the  grandmother,  the  wife  of  Drury  Pilkington,  to 
whom  he  (Drury,)  had  attempted  to  convey  Emily  by  deed, 
directly.  It  was  the  gift  of  Drury  to  all  intents  and  purposes, 
although  the  parties  may  not  have  so  regarded  it  at  the  time, 
and  although  administration  was  taken  upon  the  estates  of 
both  Drury  and  his  wife,  after  their  decease,  regarding  the 
deed,  perhaps,  between  Pilkington  and  wife  as  valid,  to  give 
the  wife  an  estate. 

But  unless  the  defendant  can  fulfil  the  character  of  creditor, 
or  mortgagee  of  the  donor,  or  of  purchaser  from  him,  he  cannot 
invoke  the  act  of  1883 ;  neither  can  he  interpose  the  doctrine 
of  fraud  in  his  behalf  upon  a  subsequent  creditor  or  purchaser, 
without  notice,  as  derived  from  the  common  law,  or  from  the 
statutes  of  Elizabeth.   He  contends,  accordingly  that  he  is  such 


40  APPEALS    AT    LAW. 

Andrews  v$.  Kirby. 

purchaser  from  the  donor,  without  notice,  and  subsequent  to  a 
voluntary  gift  to  the  plaintiff. 

We  are  to  inquire  into  this  position. 

A  man  by  the  name  of  Askins  (who  was  in  fact  adminis- 
trator of  the  plaintiff's  donor,)  sold,  among  others,  the  negro 
Emily  now  in  question.  But  he  sold  the  negroes  for  partition 
merely,  and  at  the  request  of  the  distributees,  this  defendant 
among  the  rest.  Now,  it  is  clear,  Askins  in  character  of 
administrator  could  not  set  aside  a  voluntary  gift  of  the 
intestate,  nor  would  an  execution  against  him  for  a  debt  of  the 
intestate  have  affected  Emily,  if  she  had  been,  when  he 
administered,  and  remained  and  continued  in  the  hands  of  the 
donee ;  though,  undoubtedly,  such  creditors  and  purchasers,  as 
are  mentioned  in  the  Act  of  1833,  might  set  aside  a  voluntary 
gift,  whether  the  said  act  had  been  conformed  to  or  not: 
(Chappell  vs.  Brown,  1  Bail.  528 ;  Anderson  vs.  Belcher,  1 
Hill,  249,  note.)  Askins  made  no  sale,  in  the  due  course  of 
administration,  to  raise  assets  for  the  purposes  of  the  estate, 
but  as  agent  of  the  distributees  he  has  resorted  to  a  certain 
mode  to  effect  partition  among  them,  nor  does  it  appear  that 
he  pretended  to  act  as  administrator.  This  proceeding  is 
identical,  so  far  as  legal  intendment  is  concerned,  with  a 
delivery  of  the  speoific  property,  in  severalty,  to  the  distri- 
butees respectively;  or  a  partition  of  it  among  themselves, 
without  his  agency.  The  only  answer  attempted  to  this  aspect 
of  the  case  is,  that,  perchance,  the  defendant  may  have  become 
liable  to  other  distributees,  by  reason  of  his  purchase,  for 
excess  over  and  above  his  share;  and,  therefore,  that  he  should 
be  regarded,  as  a  stranger  to  the  estate  would  be,  if  such  a 
person  had  bought  the  negro. 

The  answer  is,  that  he  would,  just  as  well,  have  become 
liable  to  pay  money  to  co-distributees,  had  he  received  from 
them,  with  no  agency  of  Askins  intervening,  the  negro  in 
question;  and  surely,  in  such  case,  a  distributee  could  no  more 
impeach  a  prior  voluntary  gift  of  the  intestate,  than  the 
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intestate  himself  could.  Moreover  if  a  stranger,  in  blood  and 
in  law,  had  purchased,  at  such  a  sale  as  Askins  made,  he  would 
have  to  meet  the  fact,  that  he  had  bought  from  the  distributees, 
through  their  agent,  and  not  from  the  intestate,  in  a  transac- 
tion originated  by  themselves;  and  he  might  well  claim  the 
benefit  of  the  principle  adjudged,  at  this  term,  by  the  Court  of 
Errors,  in  the  case  of  The  Commissioner  in  Equity  v.  Smith, 
to  wit,  that  in  a  sale  by  the  Commissioner,  under  order  of  the 
Chancellor;  at  the  instance  of  the  distributees  for  partition, 
the  Commissioner  is  their  agent,  and  an  implication  of 
warranty  from  a  full  price  arises,  which  becomes  a  foundation 
for  defence  in  an  action  for  the  purchase  money. 
The  motion  is  dismissed. 

O'Neall,  Wakdlaw  and  Glover,  JJ.,  concurred. 

Munro,  J.,  did  not  hear  the  argument. 

Motion  dismissed. 

Vol.  IX.— 4 
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F.  J.  &  M.  Moses  vs.  Thomas  J.  Blackwbll. 

Since  the  Act  of  1825,  (7  Stat.  330,)  an  alia*,  like  any  other  process,  may  be  tested 
on  any  day  previous  to  the  return  day  thereof. 

BEFORE  MUNRO,  J.,  AT  SUMTER,  FALL  TERM,  1855. 

This  was  a  suit  by  sum.  pro.,  on  a  promissory  note,  due  the 
4th  August,  1851.  The  original  process  was  issued  to  Spring 
Term,  1855,  the  return  day  to  which  was  the  24th  March. 
The  defendant  was  not  served,  and  a  second  process,  purporting 
to  be  an  alias  and  bearing  test  the  20th  September,  1855,  was 
issued  to  Fall  Term,  1855,  and  lodged  with  the  Sheriff  in 
October. 

The  defendant  having  been  served  with  the  second  process, 
appeared  and  moved  to  set  it  aside,  on  the  ground  that  the  test 
of  an  alias  should  be  at  the  return  of  the  original  process. 
That  motion  having  failed,  he  pleaded  the  statute  of  limitations. 

His  Honor  decreed  for  the  plaintiffs,  holding  that  since  the 
Act  of  1825,  7  Stat.  830,  an  alias  might  be  tested  on  any 
day  previous  to  the  return  day  thereof. 

The  defendant  appealed. 

Spain,  Richardson,  for  appellants. 
Bellinger,  Moses,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  According  to  the  practice  of  our  Courts, 
before  1825,  conformable  to  the  practice  of  Westminster,  every 
judicial  process  was  supposed  to  emanate  from  the  Court,  and 
was  tested,  in  the  name  of  the  senior  Judge,  of  the  first  day  of 
the  term  next  preceding  the  time  when  it  was  actually  sued 
out.  .  To  constitute  a  regular  continuance,  an  alias  capias  ad 
respondendum  was  tested  of  the  term  to  which  the  capias  was 
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returnable,  the  pluries  of  the  term  to  which  the  alias  was  re- 
turnable, and  so  on.  Large  liberty  of  amendment,  and  of 
making  entries  on  the  record  conformable  to  the  require- 
ments of  exact  form,  was  indulged ;  but  the  truth  was  not  in 
material  dates  overcome  by  fiction  It  was  not  important  that 
the  teste  of  the  first  writ  preceded  the  cause  of  action,  if  the 
actual  issuing  of  it  followed  such  cause;  nor  did  it  avail  to  ar- 
rest the  Statute  of  Limitations,  that  the  teste  was  in  the  time 
prescribed  if  the  actual  issuing  was  not.  (Tidd's  Prac.  129, 
162.) 

The  Act  of  1825,  has  however  altered  both  the  theory  and 
the  practice  concerning  the  testa  of  writs.  The  Clerk's  office 
is  now  the  officina  brevium,  and  the  teste  is  sufficient  if  it  is  of 
any  day,  in  term  or  vacation,  prior  to  the  day  on  which  the 
writ  is  returnable.  The  time  of  the  actual  issuing  is  the  time 
when  it  is  lodged  for  service  or  is  otherwise  put  to  use.  An 
alias  is  known  by  its  distinguishing  words  as  before,  and  a 
pluries  by  its  words  as  oftentimes.  No  statute  nor  any  rule  of 
Court  requires  that  under  the  subsequent  writs  the  Clerk  should 
subscribe  the  time  when  the  first  one  wag  issued,  as  an  old 
rale  required  in  England,  and  as  would  be  very  convenient 
here.  (1  Sell.  Prac.  81.)  That  the  subsequent  ones  are  in 
continuance  of  the  first  appears  by  the  proper  technical  words 
introduced  into  them,  if  the  interval  between  the  times,  when 
any  two  next  to  each  other  were  actually  issued,  has  not  been 
too  great.  Without  now  positively  deciding  that  an  interval  of 
a  year  and  a  day  would  be  required  to  work  a  discontinuance, 
it  is  plain  that  where,  as  in  this  case,  no  term  between  the 
first  writ  and  the  service  intervened,  to  which  one  of  the  writs 
was  not  returnable,  there  has  been  a  regular  continuance. 

O'Neall,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Henry  Smith  vs.  John  Townsend. 

Payment  in  part  by  the  repersentatire  of  a  deceased  joint  maker  of  a  promissory 
note  will  not  prevent  the  Statute  of  Limitations  from  running  as  against  the 
survivor. 

BEFORE  WHITNER,  J.,  AT  GREENVILLE,  FALL  TERM,  1855. 

A  sufficient  statement  of  this  case  is  contained  in  the  opin- 
ion delivered  in  the  Court  of  Appeals. 

Towns,  Campbell,  for  motion. 

Perry,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  Out  of  the  numerous  grounds  taken  by  the 
defendant  for  a  nonsuit,  and  for  a  new  trial,  the  only  one  upon 
which  we  deem  it  necessary  to  rest  the  judgment  of  the  Court- 
is the  second  ground  for  a  new  trial,  which  attributes  error  to 
the  Circuit  Judge,  in  failing  to  instruct  the  jury,  that  the  par, 
tial  payment  by  the  legal  representative  of  the  joint  drawer  of 
the  note  was  insufficient  to  arrest  the  bar  of  the  statute  of 
limitations. 

The  note  in  question  appears  to  have  been  executed  by  one 
Wm.  B.  Hyat,  as  principal,  and  the  defendant  as  his  surety, 
the  consideration  of  which  was  a  tract  of  land  purchased  by 
Hyat  at  the  sale  of  his  deceased  father's  estate,  and  bears  date 
the  27th  of  October,  1847.  That  sometime  after  the  execution 
of  the  note,  Hyat  the  principal  died  intestate,  and  administra- 
tion was  taken  out  upon  his  estate  by  the  plaintiff,  and  upon 
the  death  of  the  executor  of  the  estate  of  Wm.  Hyat,  who  was 
the  intestate's  father,  the  plaintiff  also  obtained  letters  of 
administration  with  the  will  annexed,  and  in  this  way  became 
the  legal  representative  of  the  estates  of  both  the  father  and  son. 
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It  further  appears,  that  from  the  proceeds  arising  from  the 
sale  of  the  balance  of  the  testator's  lands,  which  had  been  sold 
by  order  of  the  Court  of  Equity,  the  sum  of  one  hundred  and 
fifty  dollars  was  paid  by  the  commissioner  of  that  Court  to  the 
plaintiff  as  his  intestate's  portion  of  the  fund :  which  sum,  it  is 
alleged,  was  placed  to  the  credit  of  the  note,  by  the  plaintiff, 
on  the  5th  of  August,  1851;  and  was  the  ground  relied  upon, 
to  suspend  the  operation  of  the  statute,  which  had  not  then 
run  out. 

Had  the  payment  in  question  been  made  by  the  intestate  in 
his  life-time,  there  can  be  no  question  but  its  effect  would  have 
been  to  suspend  the  operation  of  the  Statute,  but  it  is  equally 
clear  that  the  authority  derived  from  the  contract  to  bind  his 
companion  terminated  with  his  own  life,  and  did  not  devolve 
upon  his  legal  representative.  In  Byles  on  Bills,  at  page  267, 
the  rule  on  this  subject  is  thus  stated  "  where  there  is  a  joint 
contract,  the  parties  are  respectively  agents  for  each  other 
in  respect  to  the  contract,  until  the  liability  determines. 
In  a  joint  action  therefore  against  the  makers  of  a  joint  and 
several  promissory  note,  or  if  the  action  be  against  one  alone, 
payment  by  his  companion  will  bind  the  other.  But  after  the 
joint  liability  has  determined  by  the  death  of  one  of  the  parties, 
payment  by  the  survivor  will  not  take  the  note  out  of  the  statute 
against  the  executor  of  the  deceased,  nor  will  a  payment  by 
the  executor  of  the  deceased  affect  the  survivor." 

The  motion  for  a  new  trial  is  therefore  granted. 

O'Neall,  Wardlaw,  Withers,  Whitnkr  and  Glover, 
JJ.,  concurred. 

Motion  granted. 
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Blease  w.  Farrow. 


H.  H.  Blease,  and  others,  vs.  A.  H.  Farrow. 

The  provision  in  the  Prison  Bounds  Act,  that  a  prisoner  is  not  entitled  to  his 
discharge  if,  since  his  confinement,  he  has  gone  without  the  prison  walls,  applies 
as  well  to  a  prisoner  confined  under  mesne,  as  to  one  confined  under  final 
process. 

BEFORE  O'NEALL,  J.,  AT  NEWBERRY,  MAY,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  This  was  an  application  for  the  discharge  of  an  insolvent 
debtor,  under  the  Prison  Bounds  Acts,  which  I  heard  before 
a  jury  regularly  summoned  and  impannelled  by  the  clerk,  to 
try  the  allegations  against  the  prisoner's  discharge.  There 
were  two  main  objections  relied  upon.  1st.  That  the  prisoner 
after  his  arrest  was  seen  without  the  walls  of  the  gaol.  2d. 
That  he  had  not  rendered  in  a  full  schedule  of  all  his  estate. 

"  The  prisoner  was  in  gaol  under  mesne  process.  After  his 
confinement,  he  was  permitted  by  the'sheriff  to  go  to  his  own 
house  and  work-shop  to  perfect  his  schedule.  This  was  done 
by  the  advice  of  his  counsel.  Subsequently,  he  went,  in  com- 
pany with  the  gaoler,  to  a  barber's  shop  to  be  shaved. 

"  I  was  of  opinion,  and  so  instructed  the  jury,  that  the  pro- 
vision in  the  7th  §  of  the  Act  of  1788,  prohibiting  the  discharge 
of  a  prisoner,  if  at  any  time  after  his  confinement  he  was  seen 
without  the  prison  walls,  applied  to  prisoners  confined  under 
execution;  that  the  prisoner  confined  under  mesne  process, 
must  be  tried*  under  the  4th  §  P.  L,  456.  The  Act  of  1833 
(Acts  of  1833,  p.  44,)  had  not,  I  thought,  altered  the  Act  of 
1788  in  this  particular.  The  proof  in  relation  to  the  schedule 
was  somewhat  contradictory,  and  submitted  to  the  jury,  who 
found  for  the  prisoner  generally." 

The  plaintiffs  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  ground : 
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That  his  Honor  erred  in  ruling  that  the  petitioner  was 
entitled  to  his  discharge,  although  the  petitioner  had  been 
beyond  the  walls  of  the  jail  after  his  arrest  and  surrender, 
without  having  given  his  bond  for  the  jail  bounds  in  either  of 
the  above  stated  cases. 

Baxter  for  appellants. 

Summer^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  In  the  case  of  McLure  vs.  Vernon,  2  Hill, 
435,  (which  arose  before  the  Act  of  1833,)  the  motion  was  dis- 
missed because  no  appeal  lay  from  the  decision  of  a  Commis- 
sioner of  Special  Bail;  but  "to  save  further  litigation,"  an 
exposition  of  tne  4th  and  7th  sections  of  the  Act  of  1788, 
commonly  called  the  Prison  Bounds  Act,  (5  Stat.  78,)  was 
attempted.  Notwithstanding  both  that  exposition  and  the 
Amendatory  Act  of  1833,  (6  Stat.  491,)  the  Prison  Bounds 
Act,  and  the  Insolvent  Debtors'  Act  of  1759,  present  still, 
however,  one  of  the  most  difficult  and  confused  heads  of  our 
Statute  law. 

The  opinion  in  McLure  vs.  Vernon,  as  well  as  the  case  of 
Robinson  vs.  Garwile,  Harp.  34,  cited  in  it,  hold,  that  under 
the  4th  section  of  the  Prison  Bounds  Act,  the  Commissioner 
of  Special  Bail,  in  the  case  of  a  prisoner  confined  under  mesne 
process,  might  judge  of  the  "  causes  for  disbelieving  the 
prisoner's  oath  or  affirmation,'1  and  if,  after  suitable  delay, 
such  causes  should  appear  to  him  insufficient,  mighf  discbarge 
the  prisoner.  He  could  not,  however,  by  refusing  to  discharge, 
subject  the  prisoner  to  any  of  the  consequences  provided  by 
the  Act  for  a  false  schedule,  or  do  more  than  leave  him  in 
confinement.  What  the  Commissioner  should  have  done  when 
the  discharge  was  opposed  for  causes  which  did  not  impugn 
the  truth  of  the  schedule,  was  not  directly  said ;  nor  was  it 
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plainly  declared  whether  any  of  the  causes,  mentioned  in  the 
last  clause  of  the  7th  section  of  the  Act  of  1788,  which  causes 
might  consist  with  the  truth  of  the  schedule,  could  be  urged  as 
objections  to  the  discharge  of  a  prisoner  under  mesne  process  ; 
or  whether  as  to  either  those  causes,  or  the  causes  for  disbe- 
lieving the  oath,  a  judge  who  had  a  jury  at  his  command, 
might  refer  the  facts  to  such  jury  in  the  case  of  a  prisoner 
under  mesne  process.  The  distinction  made  in  McLure  vs. 
Vernon,  between  the  two  classes  of  prisoners,  and  the  two 
sections  under  which  their  cases  are  to  be  tried,  leads,  perhaps 
however,  to  the  conclusion  which  seems  to  have  been  adopted 
in  the  instructions  which  were  given  to  the  jury  in  the  case 
now  before  us,  that  the  7th  section,  and  the  causes  for  refusing 
a  discharge  therein  mentioned,  relate  exclusively  to  prisoners 
in  execution. 

This  conclusion  is,  however,  contrary  to  the  legislative  con- 
struction of  the  Act  of  1788,  which  is  contained  in  the  Act  of 
1833,  and  to  the  express  enactment  of  the  latter  Act.  The 
purpose  of  the  latter  Act  seems  to  have  been  to  provide  a  jury 
for  a  Commissioner  of  Special  Bail,  to  be  used  by  him  in  the 
cases  where  the  Act  of  1788  contemplates  the  use  of  a  jury, 
but  previous  statutory  regulations  had  not  directed  how  the 
jury  should  be  drawn  and  summoned.  The  framer  of  the  Act 
of  1833  probably  conceived  that  the  first  clause  of  the  7th 
section  of  the  Act  of  1788  was  intended  to  provide  for  the  case 
of  "  any  prisoner  committed  on  execution  aforesaid,"  who 
should  not  give  in  a  schedule  agreeable  to  his  bond ;  and  that 
in  the  subsequent  clauses  of  that  section,  "any  prisoner"  was 
to  be  construed  as  embracing  any  one,  whether  confined  under 
mesne  or  under  final  process.  Howsoever  this  may  be,  the 
Act  of  1833  enacts  that,  "  whenever  a  prisoner  confined  on 
mesne  or  final  process,  applying  for  the  benefit  of  the  Prison 
Bounds  Act,  shall  be  accused  "  of  any  of  the  matters  of  objec- 
tion mentioned  in  the  last  clause  of  the  7th  section  aforesaid, 
(one  of  them  being,  "  having  gone  without  the  prison  walls/') 
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it  shall  be  lawful  to  organize  a  jury  "  to  try  the  facts  required 
by  the  Act  aforesaid  "  (1788) ;  and  from  the  verdict  an  appeal 
is  given.  Now  why  should  the  jury  be  organized,  and  the 
facts  concerning  one  of  the  matters  of  accusation,  specially 
mentioned  in  both  Acts,  be  tried,  if  notwithstanding  that 
matter  the  prisoner  is  entitled  to  his  discharge  ? 

The  case  of  ArranU  vs.  Dunlap,  Cheves,  27,  which  was 
decided  in  1839,  held  that  the  trial  by  jury  was  applicable  to 
the  case  of  a  prisoner  under  mesne  process,  who  had  been 
accused  of  one  of  the  matters  contained  in  the  7th  section 
aforesaid ;  and  overruling  the  distinction  made  in  McLure  vs. 
Vernon,  it  declared  that  in  all  probability  the  Act  of  1833 
"  was  intended  to  obviate  the  difficulty  arising  out  of  it,  and  to 
do  it  away/'  In  the  case  of  Cavan  vs  Dunlap,  Cheves,  246, 
in  1840,  the  same  distinction  was  again  examined  and 
rejected. 

In  subsequent  cases  some  of  the  matters  mentioned  in  the 
7th  section  aforesaid  have  been  discussed,  upon  applications 
made  by  prisoners  under  meme  process,  without  a  hint  that 
Buch  objections  were  inapplicable  to  such  prisoners.  Gray  vs. 
Schroeder,  2  Strob.  126,  is  one  of  those  cases  where  the 
application  was  for  the  benefit  of  the  Prison  Bounds  Act. 

A  long  list  might  be  made,  if  we  include  cases  of  application 
for  the  benefit  of  the  Insolvent  Debtors'  Act,  and  the  7th 
section  of  the  Act  of  1788  extends  to  all  of  these  applications, 
whether  for  the  benefit  of  the  Insolvent  Debtors'  Act,  or  of 
the  Prison  Bounds  Act.  See  Sherman  and  De  Bruhl  vs. 
Barrett,  1  McMul.  161 ;  Bulwinkle  vs.  Ghrube,  5  Rich.  293. 

The  motion  for  new  trial  is  granted. 

Withers,  Whitner  and  Munro,  JJ.,  concurred. 
Motion  granted. 
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J.  A.  Renwick  vs.  W.  W.  Renwick. 

Where  a  plat  is  referred  to  in  a  deed  and  made  a  part  of  it,  it  is  inadmissible  to 

vary  alter,  or  contradict  it  by  parol. 
The  declarations  of  the  vendor  made  after  the  sale  and  conveyance,  oannot  be  given  ' 

in  evidence  against  the  vendee. 
In  trespass  to  try  the  title,  where  the  defendant  is  in  another  district,  the  plaintiff 

is  not  bound  to  have  the  defendant  served  in  the  district  where  he  resides,  but 

may  proceed  in  the  usual  course  by  original,  alias  and  pluries,  until  the  defendant 

is  served  in  the  district  where  the  land  lies. 

BEFORE  MUNRO,  J.,  AT  NEWBERRY,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  trespass  to  try  titles  to  one  and 
eleven  one-hundredths  of  an  acre  of  land. 

"  The  land  in  dispute  was  originally  owned  by  one  John 
Renwick,  who  departed  this  life  some  time  prior  to  the  year 
1843,  intestate ;  leaving  a  widow,  Jane  Renwick,  two  daughters, 
Mary  A.  E.  and  Rosanna,  and  the  defendant,  his  son,  his  only 
distributees. 

"  It  further  appears,  that  in  the  fall  of  1843,  or  the  spring 
of  1844,  the  said  distributees,  with  the  assistance  of  a  surveyor, 
made  partition  among  themselves  of  the  intestate's  real  estate ; 
in  which  partition  one  hundred  and  ten  acres  were  allotted  to 
the  daughters  Mary  A.  E.  and  Rosanna,  and  two  hundred  and 
eighty-six  acres  were  allotted  to  the  defendant,  and  on  the  14th 
of  March,  1844,  the  widow  and  the  defendant,  by  a  deed  duly 
executed,  released  to  the  sisters  Mary  A.  E.  and  Rosanna,  all 
their  interest  in  and  to  the  one  hundred  and  ten  acres  that  had 
been  allotted  to  them  ;  and  on  the  same  day,  by  a  similar  instru- 
ment, the  widow  and  the  two  daughters,  released  to  the  de- 
fendant, all  their  interest  in  and  to  the  two  hundred  and  eighty- 
six  acres,  the  portion  that  had  been  allotted  to  him  in  the 
above-mentioned  partition.  On  the  back  of  each  of  these 
instruments  there  was  a  plat,  but  without  course  or  distance 
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marked  thereon — representing  the  land  embraced  in  each  of 
them — these  plats  it  was  conceded,  were  made  by  the  defendant 
himself.  Subsequently  to  the  above-mentioned  partition,  Ro- 
sanna  intermarried  with  one  Nathan  Henry,  who,  together  with 
his  wife,  on  the  31st  of  March,  1848,  conveyed  to  the  plaintiff, 
all  their  right,  title  and  interest,  in  and  to  the  one  hundred  and 
ten  acres  in  question ;  and,  on  the  23d  of  October,  1850,  the 
other  sister,  Mary  A.  E.,  who  in  the  meantime  had  intermarried 
with  one  Widman,  joined  with  her  husband  in  conveying  to  the 
plaintiff,  all  their  interest  in  the  said  land;  by  this  means,  the 
entire  interest  in  the  one  hundred  and  ten  acres,  that  had  been 
allotted  to  the  two  sisters,  became  vested  in  the  plaintiff. 

"  On  the  part  of  the  defendant,  it  was  conceded,  that  the 
one  and  eleven  one-hundredths  of  an  acre,  the  portion  of  land 
really  in  dispute,  is  included  within  the  lines  of  the  plat,  on  the* 
back  of  his  own  and  his  mother's  deed  to  the  two  sisters  for  the 
one  hundred  and  ten  acres  above  referred  to.  Notwithstanding 
such  concession,  it  was  however  contended,  that  it  was  compe- 
tent for  the  defendant  to  show  by  parol,  first,  that  the  plat  in 
question  was  left  unfinished,  and  the  reason  for  its  having  been 
so  left ;  and  secondly,  that  it  is  not  a  plat,  or  a  true  representa- 
tion of  the  land  in  dispute,  notwithstanding  it  is  so  designated 
in  his  own  deed.  I  held  the  testimony  offered  to  be  incompe- 
tent, so  that  my  ruling  in  this  particular,  furnishes  the  basis  of 
the  defendant's  first  and  second  grounds  of  appeal. 

"  In  reference  to  the  third  ground ;  I  did  exclude  the  declara- 
tions of  the  parties  from  whom  the  plaintiff  .derived  title,  and 
made  subsequent  to  the  date  of  their  conveyance,  upon  the 
ground  that  they  were  incompetent  by  their  declarations  to 
disparage  a  title,  which  they  had  previously  transferred  to 
another. 

"  The  gin-house  and  screw  mentioned  in  the  fourth  ground 
of  appeal,  were  erected  by  the  defendant  upon  the  land  in  dis- 
pute, some  time  between  the  years  1843  and  1845 ;  subsequently 
the  land  around  the  gin  house  was  cleared,  and  for  the  last  three 
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years  that  portion  of  the  land  which  is  in  dispute  has  been 
fenced  in  and  cultivated  by  the  defendant.  Since  the  com- 
mencement of  the  suit  the  gin  house  and  screw  have  been  re- 
moved off  the  land  by  the  defendant.  They  were  valued  at  five 
hundred  hollars. 

"  The  plaintiff *s  writ  was  lodged  in  the  Sheriff's  office  on  the 
23d  of  Sept.,  1853,  the  alias  was  lodged  on  the  2d  of  March, 
1854,  and  the  pluries  on  the  28th  of  March  in  the  same  year ; 
and  the  deed  referred  to  in  the  sixth  ground  of  appeal  bears 
date  the  14th  of  March,  1844 ;  so  that  only  nine  years  and  six 
months  had  elapsed  between  the  date  of  the  deed  in  question 
and  the  lodgment  of  the  original  writ.  But  it  is  clear,  that  the 
adverse  occupancy  of  the  premises  in  dispute,  can,  under  no  cir- 
cumstances be  traced  back  to  a  period  of  more  than  three  years. 

"In  relation  to  the  ground  in  arrest  of  judgment,  it  is  mani- 
fest that  the  verdict  of  the  jury  exceeds  the  amount  of  damages 
laid  in  the  declaration,  by  at  least  one  hundred  dollars." 

The  defendant  appealed,  and  now  moved  in  arrest  of  judg- 
ment, on  the  ground : 

Because  the  verdict  of  the  jury  gave  a  larger  amount  of 
damages  for  the  plaintiff  than  the  amount  claimed  by  him  in 
his  declaration. 

And  failing  in  this  motion,  then  he  moved  for  a  new  trial  on 
the  grounds : 

1.  Because  his  Honor  refused  to  permit  the  introduction  of 
parol  testimony  by  defendant,  to  show  that  certain  lines, 
drawn  on  a  deed  without  course  and  distance,  were  not  a  plat 
of  the  tract  of  land  on  which  was  situated  the  land  in  dispute. 

2.  Because  his  Honor  erred  in  not  allowing  proof  by  defend- 
ant, to  show  that  the  plat  was  left  unfinished  on  the  14th  of 
March,  1844,  the  date  of  the  deed,  and  the  reason  of  it. 

8.  Because  his  Honor  erred  in  not  allowing  the  declarations 
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of  the  parties  under  whom  the  plaintiff  claimed,  to  be  given  in 
evidence  by  the  defendant,  to  show  that  they  acknowledged 
the  land  in  dispute  to  belong  to  defendant. 

4.  Because  the  defendant  is  not  liable  in  this  suit  for  any 
damages  for  the  removal  of  the  gin  house,  gin  and  screw  ; 
all  this  having  been  proved  to  have  been  done  after  the  filing 
of  the  plaintiff's  declaration,  and  because,  it  is  submitted,  that 
the  value  of  the  gin  house,  gin  and  screw,  proved  to  be 
worth  five  hundred  dollars,  entered  materially  into  the  con- 
sideration of  the  jury  in  making  up  their  verdict  in  this  case. 

5.  Because,  it  is  respectfully  submitted,  that  the  ruling  of 
his  Honor  in  these  various  respects  is  contrary  to  law. 

6.  Because  more  than  ten  years  had  elapsed  from  the  date 
of  the  deed  to  Wra.  W.  Renwick  from  Jane  Renwick,  Mary  A. 
E.  Renwick  and  Rosannah  II.  Renwick,  under  whom  plaintiff 
claimed,  and  the  time  the  pluries  writ  was  issued  by  which 
defendant  was  arrested,  which  would  bar  the  action,  the 
defendant  living  in  Union  district. 

Summer,  for  appellant. 

Jones,  contra. 

Curia,  per  O'Nball,  J.  In  this  case  the  Court  does  not 
perceive  any  ground  for  new  trial  which  can  be  sustained 
unconditionally. 

The  two  first  grounds  in  relation  to  the  plat  might  be  sus- 
tained, where  it  was  no  more  than  a  mere  representation  ;  but 
here  it  is  referred  to  in  the  deed  and  made  a  part  of  it,  and  of 
course,  parol  could  not  alter,  vary  or  contradict  it.  If  there 
had  been  mistake,  it  would  be  another  question. 

The  declarations  of  parties  in  possession  may  be  given  in 
evidence  against  their  subsequent  grantees,  but  in  no  case  have 
declarations  made  after  a  sale  or  conveyance,  been  permitted 
to  be  given  in  evidence.     I  understand  from  the  report,  that 
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the  rent  for  the  land,  and  the  gin,  for  five  years  last  past, 
would  probably  very  nearly,  if  not  quite,  cover  the  sum  found  by 
the  jury.  It  is,  therefore,  unnecessary  to  consider  the  question, 
whether  the  jury  might  or  not  have  included  the  value  of  the 
gin  house  and  screw  in  their  verdict  ? 

That  the  statute  of  limitations  cannot  help  the  defendant,  is 
also  plain.  For  the  original  writ  was  issued  on  the  23d  of 
September,  1853 ;  at  that  time,  the  defendant  had  not  been 
ten  years  in  possession,  after  the  partition  between  himself,  his 
mother,  and  sisters.  That  the  plaintiff  might,  under  the  Act 
of  1823,  6  Stat.  211,  have  served  the  defendant,  in  Union,  and 
the  service  would  have  been  good  in  Newberry  where  the  land 
lies,  is  true.  But  it  does  not  hence  follow,  that  the  action  was 
improperly  commenced  by  original,  alias,  and  pluries,  resulting 
in  the  service  on  the  defendant  in  Newberry. 

The  Act  gave  to  the  plaintiff  an  earlier  means  of  bringing 
his  action  to  trial ;  but  if  he  chose  to  wait,  and  take  the  usual 
course  of  service,  he  had  the  right  to  do  so. 

But  we  understand,  that  the  verdict  is  for  six  hundred  and 
fifteen  dollars,  and  the  damages  laid  in  the  declaration  are  five 
hundred  dollars.  The  plaintiff  cannot  therefore  enter  up  judg- 
ment on  the  verdict,  without  entering  a  remittitur  for  the 
excess.  This,  according  to  2  Tidd,  890-2,  Strange,  1110, 
1171,  he  might  do  of  his  own  accord,  and  which  he  must  do  on 
the  motion  of  the  defendant. 

The  plaintiff  is  therefore  directed  to  enter  a  remittitur,  on 
the  record  of  one  hundred  and  fifteen  dollars,  the  sum  which 
the  verdict  exceeds  the  damages,  and  on  this  being  done,  the 
motion  is  dismissed,  but  if  the  plaintiff  should  neglect  or  refuse 
to  enter  such  remittitur  on  or  before  the  first  day  of  February 
next,  then  the  motion  is  granted. 

Wardlaw,  Withers,  Whitner,  Glovkr  and  Munro,  JJ., 
concurred. 

New  trial  niri. 
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John  R.  Little  vs.  John  A.  Duncan. 

A  sealed  note  given  by  an  infant  is  not  void  but  voidable  only,  and  may  be  con- 
firmed by  him  after  coming  of  age. 

An  infant  gave  a  sealed  note  and  after  coming  of  age  be  admitted  that  the  trans- 
action was  just,  and  gave  the  payee  a  watch  in  part  payment  provided  he  liked 
it,  and  it  kept  good  time. — Held,  that  he  had  thereby  confirmed  the  contract. 

BEFORE  MUNRO,  J.,.  AT  UNION,  SPRING  TERM,  1855. 

The  report  of  his  Honor  the  presiding  Judge  is  as  follows : 

"  This  was  a  summary  process,  to  recover  on  a  sealed  note 
for  seventy-five  dollars,  dated  the  13th  April,  1853. 

"  The  consideration  of  the  note  was  a  mule  sold  by  the  plain- 
tiff to  the  defendant. — The  defence  was  infancy,  and  payment. 

"  The  defendant's  infancy,  at  the  time  of  the  execution  of 
the  note,  was  clearly  established  by  his  mother,  Mrs.  Martha 
Duncan,  who  proved  that  the  defendant  was  born  in  January, 
1833,  consequently  he  was  not  of  age  until  January,  1854. 
This  witness  also  stated  that  the  day  after  the  defendant  pur- 
chased the  mule,  he  let  his  elder  brother,  Amos,  have  it ;  but 
whether  by  sale  or  gift,  she  did  not  know.  The  mule,  she  said, 
was  worked  on  the  place  where  she  and  her  two  sons  resided, 
from  April  to  July,  when  Amos  went  to  Texas. 

"  In  order  to  sustain  the  plea  of  payment — and  this,  by  the 
way,  was  the  ground,  too,  upon  which  the  plaintiff  relied  for  a 
confirmation  of  defendant's  contract  after  he  had  arrived  at  full 
age,  it  was  proved,  that  in  the  month  of  December,  1854,  about 
eleven  months  after  the  defendant  had  become  of  age,  he  ten- 
dered to  the  plaintiff  a  watch,  valued  at  seventy  dollars  in  part 
payment  of  the  note.  Out  of  this  transaction,  another  question 
arose,  as  to  whether  the  acceptance  of  the  watch  by  the  plain- 
tiff, was  absolute,  or  merely  conditional.  In  reference  to  this 
transaction,  Mrs.  Duncan  stated,  that  about  two  months  after 
the  delivery  of  the  watch  by  her  son  to  the  plaintiff,  the  latter 
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came  to  her  residence,  daring  her  son's  absence,  and  proposed 
to  her  to  take  up  a  note  which  she  held  against  one  Wm.  Smith, 
by  delivering  to  her  the  note  in  suit,  and  another  note  of  defen- 
dant's, to  which,  I  think,  the  mother  was  surety — at  the  same 
time  he  proposed  to  return  the  watch  to  her,  alleging  as  a  reason 
for  8<5  doing,  that  he  could  not  afford  to  keep  it,  at  the  price 
the  defendant  had  put  on  it — that  the  witness  declined  receiv- 
ing the  watch,  upon  which  the  plaintiff  hung  it  up  on  a  nail  in  the 
house,  and  left  it  there,  where  she  saw  it  several  times  after- 
wards, but  could  give  no  account  of  what  eventually  became  of 
it.  Wm.  Smith,  the  individual  above  referred  to,  and  a  witness 
for  the  plaintiff,  stated,  that  shortly  after  the  delivery  of  the 
watch  to  the  plaintiff,  in  a  conversation  with  the  defendant,  in 
reference  to  the  notes  the  plaintiff  held  against  him,  the  latter 
admitted  that  the  note  in  suit  was  a  just  transaction,  and  that 
he  had  delivered  to  the  plaintiff  a  watch  in  part  payment ;  and 
in  reply  to  an  inquiry  by  the  witness,  why  the  note  had  not 
been  credited  with  the  watch,  he  stated  "  that  he  did  not  know 
if  the  plaintiff  would  keep  it — that  he  was  to  keep  the  watch  at 
seventy  dollars,  provided  he  liked  it,  and  it  kept  good  time." 
"  On  the  first  question,  as  to  the  confirmation  of  the  contract 
by  the  defendant,  after  his  attaining  the  age  of  majority,  I 
thought  the  delivery  of  the  watch  was  conclusive,  provided  an 
instrument  under  seal,  executed  by  an  infant,  be  at  all  capable 
of  confirmation,  about  which  I  confess  I  entertained  con- 
siderable doubt — and  on  the  other  ground,  it  appeared  to  me 
equally  conclusive,  from  the  defendant's  own  declaration,  that 
the  plaintiff's  acceptance  of  the  watch  had  been  only  condi- 
tional— and  furthermore,  although  the  watch  had  not  been 
actually  returned  to  the  defendant  in  person,  still,  from  the 
fact  of  its  having  been  left  hanging  up  in  the  house  where  the 
defendant  resided,  in  the  presence  of  his  mother,  who  inter- 
posed no  objections  to  the  plaintiff's  leaving  it  in  that  situation, 
and  where  she  saw  it  upon  several  occasions  afterwards — and 
withal  from  the  total  absence  of  any  proof  as  to  what  eventu- 
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ally  became  of  it,  I  could  draw  no  other  conclusion  than  that 
the  watch  had  actually  come  into  the  defendant's  possession. 
Taking  this  view  of  the  testimony,  I  decreed  for  the  plaintiff 
the  amount  of  the  note,  and  interest." 

The  defendant  appealed  and  now  moved  this  Court  to  re- 
verse the  decree,  or  for  a  new  trial,  on  the  following  grounds : 

1.  Because  the  plea  of  infancy  was  a  complete  bar  to  plain- 
tiff's recovery,  and  his  confirmation,  if  any,  was  conditional, 
and  upon  the  ground  that  plaintiff  should  keep  the  watch, 

2.  Because  the  confirmation  should  have  been  in  writing,  in 
an  equal  degree  with  the  note  sued  on. 

S.  Because,  at  least,  the  defendant's  plea  of  payment  was 
sufficiently  proved,  and  the  decree  should  have  been  in  his  favor 
on  that  plea,  or  he  should  have  been  allowed  a  discount  to  the 
value  of  the  watch. 

4.  Because  his  Honor  erred,  it  is  submitted,  in  holding  that 
defendant  had  received  the  watch  from  plaintiff,  and  because  the 
decree  is  contrary  to  law  and  evidence. 

Dawkins,  Gadberry,  for  appellant. 

Herndorty  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  grounds  of  this  appeal  have  been  pressed 
with  much  earnestness.  The  leading  questions  are  decided  in 
the  case  of  Cheshire  vs.  Barrett,  4  McC.  241,  unless  a  distinc- 
tion may  be  taken  because  this  was  a  note  under  seal.  The 
first  point  to-  be  settled  is,  certainly,  whether  this  was  a  void 
contract  or  voidable  only,  for,  as  is  quaintly  said,  "  a  void 

thing  is  incapable  of  confirmation."    2  Co.  Lit.  516,  note  a. 
Vol.  IX.— 5 
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It  is  not  an  easy  task  to  distinguish,  after  all  the  learned 
..  discussions  to  be  met  with  in  the  books,  amongst  the  cases  as 
they  arise.  Each  principle  on  which  to  rest  the  distinction  as 
applicable  to  a  class  has  been  successfully  challenged. 

From  a  careful  review  of  the  authorities,  I  do  not  perceive 
that  the  question  in  any  way  turns  on  the  fact  of  whether  the 
contract  was  under  seal  or  not  It  is  said,  for  instance,  that 
an  infant  cannot  bind  himself  in  a  bond  with  a  penalty  even 
for  necessaries,  and  yet  in  the  same  authority  it  is  laid  down 
that  a  single  bill  without  a  penalty  would  be  good.  8  Coke, 
171,  172. 

Bingham,  in  his  treatise,  furnishes  as  the  true  criterion, 
44  that  acts  which  are  capable  of  being  legally  ratified  are  void- 
able only ;  and  acts  which  are  incapable  of  being  legally  rati- 
fied are  absolutely  void."  Bing.  on  Inf.,  33.  C.  J.  Eyre 
maintained,  "  that  when  the  Court  can  pronounce  the  contract 
to  be  to  the  infant's  prejudice,  it  is  void,  and  when  to  his 
benefit  it  is  good,  and  when  the  contract  is  of  an  uncertain 
nature  as  to  benefit  or  prejudice  it  is  voidable  only,  at  the 
election  of  the  infant  when  he  arrives  at  maturity."  2  Henry, 
Blacks.  511 ;  Keane  vs.  Boycott. 

These  distinctions  are  regarded  as  founded  in  solid  reason  by 
Story,  J.,  in  1  Mas.  Rep.  82,  and  by  Chan.  Kent,  2  Com.  236. 

In  our  own  Court  in  the  case  already  cited,  Johnson,  J., 
with  his  clear  mind  could  see  "  little  distinction  in  this  respect 
between  contracts  entered  into  by  adults  and  infants.  Such 
as  are  immoral  in  their  tendency,  or  against  law,  or  without 
consideration  are  void  by  whomsoever  made,  and  no  undertak- 
ing based  upon  them  can  bind.  Those  based  upon  moral,  legal 
and  valuable  consideration  bind  adults ;  the  policy  of  the  law 
permits  an  infant  to  avoid  them,  but  if  after  arriving  at  full 
age  he  thinks  proper  to  affirm  them,  he  ought  to  be  bound — 
the  moral  obligation  being  a  sufficient  consideration  to  support 
the  new  undertaking."  Whatever  may  have  been  the  distinc- 
tions taken  in  early  cases,  "  the  tendency  (says  Ch.  Kent,  in 
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his  2  vol.  Com.  235)  of  the  modern  decisions  is  in  favor  of  a 
very  liberal  extension  of  the  rale,  that  the  acts  and  contracts 
of  infants  should  be  deemed  voidable  only  and  subject  to  their 
election  when  they  become  of  age." 

In  the  application  of  such  principles  in  the  case,  3  Bur. 
1794,  Touch  vs.  Parsons,  it  was  held,  that  an  infant's  convey- 
ance by  lease  and  release  was  voidable  only ;  though  assailed 
by  subsequent  writers,  it  "  has  been  recognized  as  law  in  this 
country  and  is  not  now  to  be  shaken." 

Upon  this  ruling  the  same  authority  adds,  that  the  bonds  of 
infants  have  been  held  to  be  voidable  only  on  their  election. 
1  Johns.  Cas.  127.     So,  too,  of  deeds,  5  Yer.  41. 

What  amounts  to  a  confirmation  of  such  a  contract  as  the 
one  now  under  consideration  ?  It  is  insisted  this  may  be  done 
only  by  an  instrument  equally  solemn  as  the  first,  and  the 
authority  of  Coke,  Lit.  sec.  515,  is  invoked.  But  if  it  be  con- 
ceded that  such  a  principle  applies  where  an  estate  is  to  be 
confirmed  as  contradistinguished  from  a  contract,  it  might  not 
avail  in  such  a  case  as  this. 

There  are  three  modes  of  affirming  the  voidable  contracts  of 
infants ;  by  an  express  ratification,  by  acts  which  reasonably 
imply  an  affirmance,  and  by  the  omission  to  disaffirm  within  a 
reasonable  time.     11  Serg.  &  Rawle,  305;  6  Con.  Rep.  494. 

In  1  Bail.  28,  a  simple  declaration  was  not  enough,  unless 
accompanied  by  some  act  which  recognizes  the  validity  of  the 
contract. 

In  11  Hump.  468,  it  is  considered  now  the  settled  rule,  that 
in  general  the  deed  of  an  infant  is  voidable  only  at  his  election, 
and  may  be  affirmed  by  an  express  ratification  or  acts  which 
reasonably  imply  an  affirmance. 

In  7  Iredell,  an  infant  was  held  to  pay  his  note  for  purchase 
money  of  land,  his  subsequent  acts  being  an  affirmance  of  ori- 
ginal contract. 

In  16  Ala.  Rep.  186,  West  vs.  Penny,  I  learn  from  an 
abstract  of  the  case,  it  was  held,  that  a  verbal  affirmance  of  a 
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contract  made  daring  minority  renders  it  valid  from  date, 
whether  under  seal  or  not,  being  in  its  legal  effect  but  a 
waiver  of  the  defence  of  infancy.  These  authorities  might  be 
multiplied. 

The  circumstances  set  forth  in  the  brief  well  authorized  the 
Judge  in  the  conclusion,  that  this  defendant  had  affirmed  the 
contract,  and  was  precluded  from  his  defence  of  infancy.  He 
admitted  that  the  note  was  a  just  transaction,  and  that  he  had 
delivered  to  plaintiff  a  watch  in  part  payment.  The  condition 
that  the  watch  might  be  returned  if  it  was  found  not  to  keep 
good  time,  in  no  way  negatived  his  admission  of  the  justness 
of  the  demand,  or  the  bona  fides  of  the  act  whereby  he  set 
about  its  satisfaction. 

The  motion  to  reverse  the  decree  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Glover  and  Munro,  J  J., 
concurred. 

Motion  dismissed. 
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McKenzie,  Oadow  &  Co.  vs.  R.  &  S.  Durant. 

Action  may  be  commenced  on  a  promissory  note,  on  the  third  day  of  grace. 

Where  a  promissory  is  made  payable  at  a  particular  plaoe,  it  need  not  be  averred 
in  the  declaration,  or  proved  at  the  trial,  that  the  note  was  presented  and  pay- 
ment demanded  at  the  place. 

BEFORE  MUNRO,  J.,  AT  SUMTER,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  upon  the  following  promissory  note : 

"  i  Charleston,  December  21, 1854. 

"  'Ninety  days  after  date  we  promise  to  pay  to  the  order  of 
McKenzie,  Cadow  &  Co.,  at  the  agency  of  the  Bank  of  the 
State  of  South  Carolina,  in  Sumterville,  seven  hundred  and 
twenty-seven  dollars  and  twenty-two  cents,  value  received. 

" '  R.  &  S.  Durant.' 

"  The  testimony  of  Montgomery  Moses,  Esq.,  was, as  follows  : 
That  on  Friday,  March  the  23d,  1855,  R.  Durant,  one  of  the 
defendants,  called  upon  him,  and  inquired  if  the  note,  the  one  in 
suit,  had  been  sent  to  witness,  as  agent  of  the  Bank,  for  collec- 
tion. Witness  replied  that  it  had  not  been  sent  to  him  as 
agent,  but  had  been  sent  for  suit ;  to  which  Durant  replied,  '  I 
have  taken  legal  advice  and  will  not  pay  it.'  Witness  then 
told  him,  if  you  do  not  pay  it  on  to-morrow,  I  Bhall  put  it 
in  suit.  Four  or  five  days  previous  to  this,  Sidney  Durant, 
the  other  co-partner,  inquired  of  witness  about  the  note ;  said 
that  his  brother  would  call  in  a  few  days  and  arrange  it. 

"  The  writ  was  lodged  on  Saturday  afternoon,  the  24th  of 
March,  between  four  and  five  o'clock.  The  note  was  not  sent 
to  the  agent ;  no  demand  was  made  by  witness  as  agent ;  don't 
know  the  distance  defendants  lived  from  Sumterville ;  they 
reside  at  or  near  Lynchburg. 
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"  It  is  the  custom  not  to  protest  when  the  payer  is  only  en- 
dorser ;  never  protests  unless  to  charge  endorser ;  not  desirous 
of  putting  to  unnecessary  expense ;  this  note  was  payable  to 
plaintiffs  and  endorsed  only  by  them.  The  sheriff  goes  home 
by  railroad ;  the  cars  left  between  five  and  six  o'clock  in  the 
evening.  The  note  was  lodged  in  the  sheriff's  office  in  time 
for  him  to  take  it  with  him  that  evening. 

"  Here  a  motion  was  made  by  the  defendants1  counsel  for  a 
nonsuit,  on  the  ground  that  the  action  was  prematurely  brought. 
I  overruled  the  motion,  and  told  the  jury  that  the  plaintiffs 
were  clearly  entitled  to  recover.  The  jury,  however,  concluded 
that  my  ruling  on  the  law  of  the  case  was  erroneous,  and  that 
the  forfeiture  of  the  debt  was  nothing  more  than  a  merited 
punishment  for  the  premature  commencement  of  the  suit,  and 
accordingly  found  a  verdict  for  the  defendants." 

The  plaintiffs  appealed  and  now  moved  this  court  for  a  new 
trial,  on  the  gronnds: 

1.  Because  his  Honor,  the  presiding  Judge,  after  the  facts 
had  all  come  out,  overruled  a  motion  made  by  the  defendants 
for  a  non-suit — stating  that  the  plaintiffs  were  entitled  to  re- 
cover ;  notwithstanding  which  the  jury  found  for  the  defend- 
ants. 

2.  Because  questions  of  law  are  to  be  decided  by  the  court 
— and  if  this  verdict  stands  the  jury  will  be  permitted  to  be 
judges  of  law,  as  the  court  instructed  the  jury  that  the  law  was 
with  the  plaintiffs. 

8.  Because  the  action  was  properly  brought,  and  the  verdict 
should  have  been  for  the  plaintiffs. 

4.  Because  the  finding  was  capricious,  and  against  law, 
evidence  and  the  charge  of  the  court. 
Hayneworth,  Green,  for  appellants. 
Spain,  Richardson,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.,  In  this  case  it  is  not  pretended,  that  the  ver- 
dict can  stand,  but  it  is  supposed,  that  if  set  aside  a  non-suit 
ought  to  follow. 

1.  Because  the  suit  was  brought  on  the  third  day  of  grace, 
whereas  the  defendants  contend,  they  were  privileged  from  suit 
for  the  whole  of  that  day. 

The  point  was  considered,  and  very  deliberately  decided  in 
Wilson  vs.  Williman,  IN.  &  McC.  440.  In  that  case  Judge 
Richardson,  with  the  concurrence  of  all  his  brethren  held, 
"  That  the  maker  of  a  note  may  be  sued  on  the  third  day  of 
grace." 

After  such  a  decision  to  which  practice  has  ever  since  con- 
formed, it  cannot  be  expected,  that  a  different  rule  should  now 
be  introduced. 

2.  It  was  next  urged  for  the  defendant  that  it  was  necessary 
to  state  in  the  declaration,  and  prove  on  the  trial,  that  the 
note  was  presented  and  payment  demanded  of  the  makers  "  at 
the  agency  of  the  Bank  of  the  State  of  South  Carolina  in  Sum- 
ter ville." 

The  case  of  Smith  vs.  Burrill,  Harp.  App.  518,  is  decis- 
ive of  that  point.  In  it  Judge  Colcock  in  overruling  the 
decision  of  Proileau,  Recorder,  said,  "  We  are  of  opinion  that 
the  place  where,  constituted  no  part  of  the  contract. 

"  If  the  parties  meet  there,  it  is  well,  if  either  fails  the  con- 
tract is  nevertheless  binding  and  the  action  may  be  maintained, 
without  an  averment  that  a  demand  was  made  at  the  particular 
place." 

That  is  enough  for  this  case.  For  the  proof  of  M.  Moses, 
Esq.,  that  one  of  the  partners  called  on  him  on  the  second  day 
of  grace  and  told  him  he  had  taken  legal  advice  and  would  not 
pay  the  note,  if  a  demand  had  been  necessary  to  be  proved  at 
the  bank  agency,  would  dispense  with  it.   He  who  tells  another 
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that  he  will  not  do  an  act  cannot  certainly  expect  him  to  ask 
him  to  do  it. 

But  the  maker  of  the  note  has  no  right  to  expect  a  demand 
of  payment  to  be  made.  It  is  his  business  to  meet  the  pay- 
ment, when  by  the  terms  of  it  he  has  promised  to  make  it. 

It  is  only  to  charge  the  indorser,  that  a  demand  is  necessary. 
It  is  therefore  plain  in  this  case,  that  the  motion  for  a  non-suit 
was  properly  overruled  by  the  judge  below. 

How  a  jury  could  undertake  virtually  to  overrule  the  judge, 
and  order  a  nonsuit  by  finding  for  the  defendants,  is  hard  to  say. 
To  them  the  Judge  is  the  law,  and  they  are  bound  to  follow 
his  instructions  on  legal  questions.  Whenever  they  undertake 
to  decide  legal  questions  they  incur  a  great  peril,  in,  that,  they 
may  do  wrong.  Juries  ought  to  remember,  that  they  are  sworn, 
"  to  well  and  truly  try  all  issues  and  execute  all  writs  of  enquiry, 
and  true  verdicts  give  according  to  evidence."  An  action,  be 
it  issue,  or  writ  o£  enquiry,  can  only  be  well  tried,  by  the  jury 
finding  according  to  the  law,  as  given  to  them  by  the  judge, 
and  according  to  their  belief  of  the  facts,  as  proved  before  them. 

The  motion  for  a  new  trial  is  granted. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 

Motion  granted. 
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Frederick  Bowen  vs.  H.  Hollbyman. 

Where  after  suggestion  filed  charging  prisoner's  schedule  to  be  false  in  certain 
particulars  mentioned,  the  commissioner  of  special  bail  allowed  him  to  amend  by 
inserting  the  property  in  the  schedule.  Held,  That  there  was  nothing  left  for  the 
jury  to  try.  Verdict  finding  defendant  guilty  set  aside,  and  new  trial  ordered, 
with  leave  to  plaintiff  to  amend  his  suggestion. 

BEFORE  A  COMMISSIONER  OF  SPECIAL  BAIL,  AT 
CAMDEN,  NOVEMBER,  1855. 

Application  for  benefit  of  Prison  Bounds  Act.  Plaintiff  filed 
a  suggestion  containing,  inter  alia,  the  following  specifications : 

1.  "  Because  his  schedule  does  not  contain  a  true  and  full 
account  of  his  estate,  and  is,  therefore,  false,  as  it  does  not 
mention  certain  negroes  he  carried  or  sent  away  from  Camden, 
and  now  in  his  own  possession,  or  under  his  control,  either  in 
Charleston  or  Florida ;  names  of  the  two  are  Moses  and 
Dinah." 

8.  "  Because  he  has  not  inserted  in  his  schedule  the  goods, 
or  proceeds  of  the  sale,  worth  about  twenty-two  hundred 
dollars,  received  as  part  payment  of  his  Fi.  Fa.  vs.  R.  H. 
Finch." 

The  applicant  was  allowed  to  amend  his  schedule  by  inserting 
therein  his  interest  in  the  property  mentioned  in  these  specifi- 
cations, with  explanations.  Dinah,  he  said,  he  had  carried 
away  as  the  property  of  his  sister,  Mary  F.  Holleyman.  Moses 
was  once  his  property.  He  sold  him  about  October,  1854,  to 
one  Ernette.  In  March,  1855,  Ernette  tendered  him  back,  he 
having  proved  to  be  unsound,  and  demanded  his  price.  Appli- 
cant paid  the  money  out  of  his  sister's  funds,  and  both  negroes 
are  now  her  property,  and  are  in  Florida.     The  proceeds  of 
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the  sale  of  Finch's  goods,  were  applied,  he  said,  to  his  debts. 
That  transaction  took  place  before  he  was  sued  by  Bowen. 

The  case  was  then  submitted  to  the  jury,  who  found  the 
applicant  guilty  on  the  first  and  eighth  specifications. 

The  applicant  appealed  and  now  moved  this  Court  for  his 
discharge,  and  failing  in  that  motion,  then,  for  a  new  trial. 

Taylor,  Bellinger,  for  motion. 

Gaston,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  The  conviction  of  the  defendant  on  the  first 
and  eighth  objections  to  his  schedule  is  really  a  conviction  of 
nothing.  For  before  the  trial  the  Commissioner  of  Special 
Bail  had  permitted  him  to  amend  his  schedule,  and  insert  in  it 
everything  which  was  challenged,  This  placed  the  case  parallel 
to  Qraig  vs.  Pinson,  2  Speers,  176 ;  and  as  was  done  in  that 
case,  the  Commissioner  might  have  discharged  the  defendant. 
For  there  was  nothing  to  try  under  the  objections.  The 
defendant  had  conformed  to  them  by  placing  in  his  schedule 
the  negroes,  the  goods  and  proceeds  of  the  sale  worth  two 
thousand  two  hundred  dollars,  received  in  part  payment  of  the 
Fi.  Fa.  vs.  R.  H.  Finch.  Such  a  rendition  may  be  illusory, 
but  no  inquiry  into  that  can  be  made  under  the  objections,  on 
which  the  jury  have  found. 

It  is  true,  that  if  property  belonging  to  the  debtor  be  fraud- 
ulently sent  out  of  the  State  to  avoid  the  payment  of  debts 
and  a  proper  objection  be  taken,  the  prisoner  cannot  have  the 
benefit  of  the  Prison  Bounds  Act ;  Thomson  vs.  Linam,  2  Bail. 
131.  So,  too,  if  the  debtor  be  the  owner  of  personal  property 
in  another  State,  and  he  will  not  deliver  it  under  his  assign- 
ment, he  cannot  be  discharged ;  Burns  vs.  Evans,  8  Hill,  294. 

But  if  the  property  offered  to  be  assigned  is  in  the  possession 
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of  others  claiming  title  to  it,  it  would  generally  prevent  the 
defendant  from  delivering  the  property,  and  in  Buch  a  case,  the 
transfer  to  his  creditors  of  all  his  right,  is  all  which  he  can  do, 
and  he  would  he  entitled  to  his  discharge,  as  was  decided  in 
Graham  vs.  Beckner>  Rice,  45. 

According  to  these  views,  the  verdict  must  be  set  aside,  and 
the  prisoner,  the  defendant,  would  be  entitled  to  his  discharge ; 
but  from  the  argument  here,  I  suppose  it  was  intended  to  charge 
the  defendant  with  making  fraudulent  conveyances  or  assign- 
ments of  the  slaves,  and  the  judgment  of  Holleyman  vs.  Finch, 
and  of  the  proceeds,  so  far  as  received  by  him,  and  as  the  case 
will  go  back  for  another  trial,  the  plaintiff  may,  if  he  chooses, 
file  additional  objections  to  the  defendant's  schedule,  and  upon 
them  the  case  may  be  tried  before  another  jury.  The  motion 
for  a  new  trial  is  granted,  and  the  plaintiff  has  leave  to  file 
additional  objections. 

Wardlaw,  Whitner  and  Munro,  J«L,  concurred. 

Motion  granted. 
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William  Whitesides  vs.  H.  S.  A.  Poole. 

Where  creditors  of  a  son-in-law  seek  to  subject  to  their  demands  a  negro  which 
the  father-in-law  had  permitted  to  go  into  the  son-in-law's  possession,  it  need  not 
appear  that  the  possession  of  the  son-in-law  was  adverse. 

In  a  suit  in  this  State  the  law  of  North  Oarolina  must  be  proved  before  a  question 
can  be  made  under  it 

BEFORE  WARDL  AW,  J.,  AT  SPARTANBURG,  EXTRA  TERM, 
SEPTEMBER,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

u  Trover  for  a  slave  Prudence. 

"  The  plaintiff  lives  in  Rutherford  County,  North  Carolina, 
ten  miles  or  more  beyond  the  Court  House ;  is  old,  and  has, 
for  twenty  years,  been  so  crippled  with  rheumatism  that  he 
cannot  walk  without  help  ;  has  twelve  children,  who  have  all 
left  him,  and  has  about  twelve  negroes.  To  some  of  his 
children  he  has  given  a  negro  a  piece,  to  others  not.  Fifteen 
or  twenty  years  ago,  Charles  Dunkin,  who  is  a  carpenter, 
made  a  runaway  match  with  Sarah,  a  daughter  of  plaintiff. 
After  the  marriage,  Dunkin  lived  three  or  four  years  at  Mon- 
ford's  Cove,  in  Rutherford  county,  and  subsequently  he  was 
for  a  year  or  so  at  Rutherford  Court  House,  and  for  five,  six 
or  more  years  in  Marion,  in  McDowell  county,  North  Carolina. 
In  the  meantime  he  lived  a  year  or  so  at  the  plaintiff's,  before  he 
went  to  Marion.  In  1850  or  early  in  1851,  he  came  to  work 
at  Spartanburg  Court  House,  leaving  his  family  in  Marion. 
In  July  or  August,  1851,  he  took  his  family  to  the  plaintiff's, 
and  there  they  remained  until  September,  1851,  when  he  with 
them  removed  to  Spartanburg,  where  they  all  yet  remain. 

"  Prudence,  a  black  girl,  now  twenty  or  more  years  old, 
was  born  the  plaintiffs.  To  Monford's  Cove,  Mrs.  Dunkin 
took  with  her  Lucy,  a  girl  born  the  plaintiff's.  Lucy  ran  away 
and  returned  to  the  plaintiff's.     Prudence,  then  a  small  girl, 
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went  to  Honford's  Cove  in  Lucy's  place,  and  ever  afterwards, 
until  she  was  seized  by  the  Sheriff,  was  in  the  possession  of 
Dunkin,  wherever  his  family  was. 

"  In  July,  1854,  the  defendant  levied  on  Prudence  as  Dun- 
kin's  property,  under  many  writs  of  fieri  facias  against  Dunkin, 
and  a  mortgage  by  Dunkin  to  F.  Cantrell;  and  in  August, 
1854,  sold  her  to  Cantrell  for  four  hundred  and  thirty-five  dol- 
lars, which  was  applied  to  the  mortgage.  Prudence  was  then 
worth  from  seven  to  eight  hundred  dollars,  and  was  demanded 
from  the  Sheriff  by  plaintiff's  agent  whilst  she  was  in  jail, 
before  she  was  sold. 

"  Richard  Whitesides,  a  son  of  plaintiff's,  who  lives  near  to 
his  father,  in  his  testimony  stated  much  of  what  precedes,  and 
further,  as  follows : 

"  At  a  camp-meeting  in  Rutherford  county,  in  August,  1851, 
I  came  in  during  a  conversation  between  father  and  Dunkin. 
Father  said  that  he  would  not  let  Dunkin  have  Prudence,  but 
if  he  had  a  chance  he  would  buy  a  girl  and  make  her  over  to 
Dunkin'B  wife  and  children ;  that  he  was  afraid  Dunkin  was  so 
involved  that  he  could  not  hold  property.  Dunkin  said  that 
he  had  no  objection,  he  did  not  want  the  right  in  himself. 

"  A  few  days  afterwards,  just  before  sister  Sarah  came  to 
Spartanburg,  in  a  conversation  between  her  and  father,  father 
said  that  he  did  not  intend  to  let  her  take  Prudence,  or  any  of 
his  family  negroes,  but  if  he  had  an  opportunity  he  would  buy 
a  girl  and  settle  on  her  and  her  children.  Sarah  said  she  could 
not  do  without  Prudence.  Father  then  said,  she  might  take 
her  for  a  while,  and  he  would  buy  one  for  her  and  her  children. 
Under  this  arrangement  Prudence  was  taken  when  Dunkin  was 
not  present. 

"From  the  beginning  father  was  not  willing  to  make  a 
right  to  Dunkin.  Dunkin  gave  father  several  notes,  three  or 
four,  before  he  came  to  Spartanburg.  I  saw  one  he  gave 
whilst  he  was  at  Marion.    I  think  it  said,  "for  the  hire  of  a 
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negro  girV'  and  was  for  twenty  or  twenty-five  dollars.  Whilst 
Dunkin  was  at  Marion,  Ann,  the  mother  of  Prudence  went  and 
stayed  with  sister  several  months,  in  case  of  sickness,  until 
father  sent  for  her ;  but  Prudence  was  the  only  girl  in  Dunkin's 
possession  when  he  gave  the  notes ;  she  had  not  been  long,  not 
over  two  or  three  years  in  Dunkin's  possession,  when  I  saw  the 
first  note. 

"  In  Defence  — The  defendant  showed  twenty-nine  writs  of 
fieri  facia*;  some  against  Charles  Dunkin,  and  some  against 
Jarrott  &  Dunkin,  partners,  of  whom  Charles  Dunkin  was  one  : 
entered  in  October,  1853,  March,  1854,  and  June,  1854  — 
also,  the  mortgage  to  F.  Cantrell,  dated  December. 80,  1852, 
including  Prudence  and  another  girl,  about  23  years  old,  called 
Charlotte. 

"Jefferson  Choice,  Esq. — Lived  very  near  Dunkin  in  Spartan- 
burg village.  Dunkin  had  bargained  with  Cantrell  for  a  hotel 
and  lot,  and  I  was  called  on  to  draw  the  papers.  Dunkin  offered 
to  give  for  securing  the  purchase  money,  a  mortgage  of  the 
house  and  lot,  and  also  of  his  negroes.  He  proposed  to  sell 
the  negroes;  Mrs.  Dunkin  said,  they  had  better  keep  the 
negroes  that  year.  I  asked  about  title ;  Dunkin  said  there  was 
nothing  against  them,  all  was  right;  I  might  search  the 
records.  I  drew  title  deeds,  a  bond  and  mortgages.  Dunkin 
went  into  possession  of  the  house. 

"George  A.  Setzler. — In  July,  1854,  I  had  business  hi 
Rutherford,  and  went  as  a  witness  with  Cantrell  to  the  plain- 
tiff's house.  Cantrell  asked  plaintiff  if  he  had  heard  that  the 
Sheriff  had  levied  on  Prudence.  The  plaintiff  answered,  "  No. 
I  sent  the  girl  with  Dunkin  and  his  family,  and  intended  her 
for  them,  but  never  became  satisfied  to  make  a  right  to  them." 
Cantrell  asked  plaintiff  if  he  had  ever  had  any  writing  about 
the  girl.    Plaintiff  answered  " No."     Cantrell,  "Is  there  any 
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entailment?"  Plaintiff,  "No."  Plaintiff  said  Dunkin  had 
had  possession  of  her  seven  or  eight  years ;  that  the  girl  was 
his  (the  plaintiff's)  because  he  had  never  given  any  bill  of 
sale — that  he  had  sent  her  to  wait  on  his  family.  He  said 
nothing  about  the  laws  of  North  Carolina,  nor  about  hiring  her 
to  Dunkin,  nor  about  any  other  negro. 

"  In  reply. — The  plaintiff  called  Joseph  Elford  whose  house 
Dunkin  had  built,  W.  Petty,  a  constable,  and  Jamess  Lee, 
who  all  testified  that  from  workmen  who  came  with  Dunkin  to 
Spartanburg,  they  had  understood  that  Dunkin  was  much 
indebted  in  North  Carolina,  and  that  the  negroes  in  his  pos- 
session were  not  his  own. 

uNo  evidence  was  adduced  concerning  the  law  of  North 
Carolina,  nor  was  any  North  Carolina  statute  cited,  but  a 
general  statement  in  argument  was  made,  that  by  the  laws  of 
North  Carolina,  the  title  of  a  slave  cannot  be  transferred  with- 
out writings. 

u  It  appeared  to  me  that  the  plaintiff,  by  permitting  his  slave 
to  come  into  this  State,  had  subjected  her  to  the  laws  of  this 
State. 

" 1  instructed  the  jury  to  inquire  concerning  the  facts,  and 
amongst  other  questions,  submitted  these :  Did  the  plaintiff,  if 
owner  of  the  slave,  enable  his  son-in-law  to  hold  himself  out  as 
the  owner  in  such  manner  as  might  have  deceived  creditors  ? 
and  did  Cantrall  and  others  extend  credit  to  him  upon  the  faith 
of  the  deceitful  appearances  held  out  ? 

"  The  jury  found  for  the  defendant." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds : 

1.  Because  the  possession  of  the  girl,  sued  for,  by  Dunkin, 
was  not  adverse  to  the  right  of  the  plaintiff,  and  being  only 


72  APPEALS    AT    LAW. 

Whites  idea  v$.  Poole. 

for  a  temporary  purpose,  could  not  confer  any  right  on  the 
creditors  of  Dunkin. 

2.  By  the  laws  of  North  Carolina,  where  the  plaintiff  resides, 
to  confer  title  to  negroes,  requires  a  conveyance  in  writing. 

3.  Because  Dunkin  was  known  where  he  lived,  not  to  be  the 
owner  of  the  girl. 

4.  Because  the  verdict  was  against  law  and  evidence. 
Bobo,  for  appellant. 

Thomson,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Whitnbr,  J.  In  delivering  the  judgment  of  the  Court,  I 
do  not  propose  to  discuss  the  general  doctrines  applicable  to 
this  class  of  cases. 

No  question  thereupon  is  involved  that  has  not  often  been  the 
subject  of  inquiry  and  adjudication. 

The  plaintiff,  the  former  owner  of  the  slave  in  question, 
placed  her  in  the  possession  of  his  son-in-law,  where  she  re- 
mained for  a  series  of  years,  first  in  North  Carolina,  and  sub- 
sequently in  this  State.  In  South  Carolina  the  son-in-law, 
whilst  in  possession  of  the  slave,  contracted  debts  and  also  exe- 
cuted a  mortgage  of  her.  The  defendant,  as  sheriff  by  virtue 
of  certain  writs  of  fieri  facias,  and  the  mortgage,  levied  on  and 
sold  the  slave  as  the  property  of  the  son-in-law,  and  this  action  is 
brought  to  recover  her  value. 

The  presiding  Judge  directed  the  jury  to  inquire,  and  by 
their  verdict  they  affirm,  that  the  plaintiff  enabled  the  son-in- 
law  to  hold  himself  out  as  the  owner,  in  such  manner  as  might 
have  deceived  creditors,  and  that  Cantrell  (the  mortgagee)  and 
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others  extended  credit  to  him  upon  the  faith  of  the  deceitful 
appearances  held  out. 

In  the  first  ground  of  appeal  it  is  suggested  that  the  posses- 
sion of  the  son-in-law  was  not  adverse,  and  only  for  a  tempo- 
rary purpose,  and  therefore,  the  rights  of  creditors  could  not 
attach. 

The  first  hranch  of  this  proposition  is  too  strongly  met  by 
the  authorities  which  lay  down  the  principles  on  which  such  a 
case  must  rest,  and  the  second  branch,  by  the  facts — whether 
the  possession  was  adverse  or  not,  might  be  very  material  in  a 
contest  between  parent  and  child,  and  yet  as  between  the 
parent  and  subsequent  creditors,  amount  to  nothing  at  all. 

Archer  vs.  McFall,  Rice,  73;  Ford  vs.  Aiken,  1  Strob.  93; 
and  Burgess  vs.  Chandler,  4  Rich.  1T0,  whatever  may  be  the 
shades  of  distinction  at  which  they  respectively  arrive,*  will  be 
found  to  vindicate  fully  the  course  pursued  by  the  Judge  on 
circuit.  The  question  submitted  to  the  jury  embraced  the  pre- 
cise points  of  the  case,  and,  though  I  do  not  propose  to  review 
the  testimony,  I  may  add  that,  on  the  case  made,  we  are  of 
opinion  the  verdict  was  well  authorized. 

On  the  second  ground  in  reference  to  the  laws  of  North 
Carolina,  it  may  be  requisite  to  add  a  few  words.  The  mode 
of  authenticating  a  statute  of  another  State,  is  prescribed  by 
Act  of  Congress,  and  the  usual  proof  therefore  when  relied  on 
is  by  an  exemplification  certified  by  the  proper  officer.  In  this 
State,  we  have  gone  a  step  further.  In  a  case  heard  many 
years  since,  a  well  known  Digest  of  the  Laws  of  Georgia  was 
regarded  competent:  Allen  vs.  Watson,  2  Hill,  319.  In  a  case, 
1  Dallas,  458,  it  was  held  that  a  pamphlet  purporting  to  be 
printed  by  the  Printers  for  the  Commonwealth  of  Virginia, 
should  be  received  prima  facie.  I  do  not  see  any  well  founded 
objection  to  the  admission  of  a  book  bearing  the  impress  of 
publication  by  the  proper  authorities  of  the  State,  and  it  is  not 
improbable  that  from  the  comity  that  prevails  by  the  inter- 
change of  the  statutes  amongst  the  States,  and  the  frequent 
Vol.  IX.— 6 
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occasion  for  reference  in  our  administration  of  justice,  such  a 
rule  may  prevail.  Though  on  this  point  really  no  duty  has 
been  devolved  upon  me.  Whether  a  statute  of  the  import  sug- 
gested would  under  the  circumstances  of  this  case  have  varied 
the  result,  or  whether  as  was  said  by  the  presiding  judge  in  his 
report,  that  the  plaintiff  by  permitting  the  slave  to  come  into 
the  State,  had  subjected  her  to  the  laws  of  this  State,  are 
not  questions  now.  No  evidence  was  adduced  on  this  subject, 
and  some  such  was  indispensable  before  the  question  could  be 
raised. 

The  motion  for  new  trial  is  dismissed. 

O'Neall,  Wardlaw,  Withers  and  Munro,  JJ.j  concurred. 

Appeal  dismissed. 
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6.  W.  Miller,  for  another,  vs.  M.  H.  Deal,  bt  al. 

Where,  in  an  action  upon  a  sealed  note  given  for  a  patent,  the  defence  is  that  the 
payee,  who  represented  himself  to  be  the  assignee  of  the  patentee,  had  no  title, 
the  <mii«  of  showing  the  want  of  title  is  on  the  defendant. 

BEFORE  GLOVER,  J.,  AT  ABBEVILLE,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  an  action  of  debt,  on  a  single  bill,  for  nine  hun* 
dred  dollars,  dated  the  23d  October,  1851,  and  payable  twelve 
months  afttfr.  The  consideration  of  the  single  bill  was  "  the 
full  and  exclusive  right  and  liberty  of  making,  constructing, 
using,  and  vending  to  others  to  be  used,"  within  the  District  of 
Abbeville,  "  Farnam's  double  acting  hydraulic  and  force  pump." 
In  the  plaintiff's  deed,  conveying  this  right  to  the  defendants, 
it  is  recited  that  he  had  purchased  from  the  patentee  the  ex- 
clusive right  to  make,  use  and  vend  "  Farnam's  double  acting 
hydraulic  and  force  pump,1'  in  North  and  South  Carolina,  and 
in  two  counties  in  Tennessee,  "  which  purchase  is  evidenced  by 
a  deed  made  to  the  said  George  W.  Miller,  by  Dudley  L.  Far- 
nam,  the  patentee,  bearing  date  the  14th  day  of  August,  1850." 
The  deed  further  recited,  that  the  letters  patent  were  granted 
the  8d  of  April,  1849,  for  the  term  of  fourteen  years.  The 
defendants  showed,  by  the  production  of  an  exemplification 
from  the  Patent  Office,  that  the  letters  patent  were  dated  3d 
April,  1847,  and  not  in  1849,  as  was  recited  in  plaintiff's  deed. 
In  his  negotiation  with  Deal  respecting  a  sale  of  his  patent  the 
plaintiff  stated  that  the  pump  was  adapted  to  several  purposes ; 
that  it  would  meet  a  ready  sale  for  wells  twenty-five  or  twenty- 
eight  feet  deep ;  and,  if  deeper,  by  placing  the  pump  in  the 
well  so  that  the  hydraulic  action  would  be  within  twenty-five  or 
twenty-eight  feet  of  the  surface  of  the  water,  the  water  could 
be  forced  out  thirty  feet  by  the  other,  or  force  action ;  that  it 


76  APPEALS    AT    LAW. 

Miller  «•.  Deal. 

would  convey  water,  horizontally,  fifty  or  sixty  yards  in  pipes, 
and  that  any  little  boy  could  work  it.  There  was  much  differ- 
ence of  opinion  expressed  by  the  witnesses  respecting  the  utility 
of  the  pump,  and  its  adaptation  to  the  purposes  professed  by 
the  plaintiff.  All  who  saw  the  model  concurred  that  it  per- 
formed well.  W.  Morris,  a  mason,  Bodfish,  a  mill-wright,  H. 
W.  Lawson,  a  machinist,  T.  A.  Rogers  and  M.  G.  Talman,  tes- 
tified that  it  would  not  draw  and  force  the  water  as  the  plaintiff 
had  represented.  Dr.  Livingston  said  that  he  had  used  one  at  his 
mill,  worked  by  steam ;  that  it  was  valuable,  and  answered  his 
purposes.  His  drew  water  to  the  depth  of  twenty-eight  feet, 
and  afterwards  forced  it  into  a  tank  five  feet  above  the  well. 
E.  J.  Taylor  saw  the  one  used  by  Dr.  Livingston ;  it  worked 
well,  and  answered  all  the  purposes  of  drawing  water  from 
wells.  John  Wilson,  who  is  a  machinist  and  a  patentee  for  two 
inventions,  examined  the  model  of  this  pump ;  approved  the 
principle  upon  which  it  is  constructed;  and  believes  it  is 
adapted  to  all  purposes  to  which  a  double  action  force  pump 
can  be  applied.  There  is  nothing  novel  in  the  valves,  except 
the  convenience  of  getting  at  and  repairing  them.  He  saw  Dr. 
Livingston's,  which  works  well,  and  would  do  better  with  larger 
pipes.  A  boy  could  raise  water  with  it,  if  a  lever  be  applied. 
He  had  bought  one,  in  Anderson  District,  and  he  has  no  doubt 
but  that,  he  will  raise  water  from  his  well,  which  is  fifty-five 
feet.  The  principle  is  excellent,  and  if  there  be  a  defect  it  is 
in  the  workmanship. 

"  The  defendants  relied  upon  a  failure  of  consideration,  and 
fraud  and  misrepresentation. 

"  I  instructed  the  jury,  that  without  an  offer  to  surrender 
their  patent,  the  defendants  could  not  avail  themselves  of  a 
failure  of  consideration.  That  if,  in  the  negotiation  with  the 
defendants,  the  plaintiff  made  false  and  fraudulent  representa- 
tions, which  were  inducements  on  which  defendants  acted  in 
their  purchase  of  this  patent,  either  in  regard  to  the  date  of  the 
patent,  or  otherwise,  they  would  find  for  the  defendants.     But 
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if  they  were  of  opinion  that  there  was  no  fraud  nor  misrep- 
resentation, they  would  find  for  the  plaintiff  the  amount  of  the 
single  bill,  deducting  the  value  of  two  years'  purchase  of  the 
patent.  The  verdict  was  for  the  plaintiff,  allowing  this  deduc- 
tion. 

"  The  jury  was  also  instructed  that  the  plaintiff  was  not  re- 
quired to  produce  nor  prove  the  assignment  to  him  by  the 
patentee,  Farnam,  of  his  interest  in  the  patent,  when  no  doubt 
had  been  suggested  by  the  evidence  of  his  right  to  vend  the 
patent  in  South  Carolina,  as  recited  in  his  deed  to  the  defen- 
dants. It  did  not  appear  to  the  presiding  Judge  that,  from  the 
character  of  the  defence,  the  onus  of  proving  his  title  was  on 
the  plaintiff." 

The  defendants  appealed  and  now  moved  for  a  new  tria]  on 
the  grounds : 

1.  Because  the  note  was  given  for  the  exclusive  right  to  sell 
Farnam's  Patent  Pump  in  Abbeville  District,  and  there  was  no 
proof  that  Miller,  the  plaintiff,  had  the  right  of  Farnam,  the 
patentee. 

2.  Because  his  Honor  charged  the  jury  that  the  mere  state- 
ment, by  Miller  himself  that  he  was  the  assignee  of  Farnam,  in 
the  conveyance,  of  the  right  to  sell  the  Pump  in  Abbeville,  was 
sufficient  to  connect  Miller  with  Farnam,  unless  the  contrary 
was  shown  by  the  defendants. 

3.  Because  the  patent  was  to  Farnam,  and  Miller  under- 
took to  sell  and  convey  the  patent  right  without  connecting 
himself  with  Farnam  in  any  way,  except  by  his  own  statement 
that  he  was  Farnam's  assignee. 

4.  Because  his  Honor  charged  that  the  mere  claim  of 
Miller  to  be  the  assignee  of  Farnam  was  sufficient  evidence  of 
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the  fact  to  pat  the  defendants  under  the  necessity  of  proving  a 
negative,  viz. :  that  he  was  not  such  assignee. 

5.  Because  Miller  falsely  represented  the  qualities  of  the 
Pump ;  the  price  of  the  Pump ;  the  time  the  patent  had  to 
run,  and  his  right  to  sell  it. 

6.  Because  the  Pump  was  a  humbug — entirely  useless  for 
the  purposes  of  a  well  pump,  and  was  falsely  misrepresented 
by  Miller  in  such  a  manner  as  to  avoid  the  contract  entirely. 

7.  Because  the  verdict  was  contrary  to  the  law  and  evi- 
dence of  the  case. 

McGowen,  for  appellants. 

Thomson,  contra. 

Curia,  per  O'Neall,  J.  In  this  case  the  Court  perceives  no 
reason  to  be  dissatisfied  with  the  verdict. 

It  is  perhaps  proper  to  explain  the  first  sentence  of  the  pre- 
siding Judge's  instructions  to  the  jury. 

It  is  plain  from  the  result  of  the  case,  by  which  the  defen- 
dants obtained  the  benefit  of  a  deduction  of  two  years'  value 
from  the  purchase  of  the  patent,  that  he  did  not  rule  or  hold 
that  an  abatement  might  not  be  made  without  a  surrender  of  the 
patent,  or  an  offer  to  surrender  it,  but  that  a  surrender  or  an 
offer  to  surrender  was  necessary  (when  it  was  not  wholly 
worthless)  to  rescind  the  contract. 

When  a  party  buys  a  patent  as  well  as  any  other  species  of 
property,  and  gives  his  note  for  the  purchase  money,  he  is 
bound  to  shew  a  failure  of  consideration  before  he  can  claim  re- 
lief. As,  where  the  failure  arises  from  want  of  title  to  a  patent) 
he  is  bound  to  shew  that,  by  either  shewing  a  defect  in  the  pa- 
tent itself,  or  that  the  assignment  in  some  way  cannot  have 
effect. 
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The  case  from  4  Blackf.  188,  cited  for  the  defendants,  shews 
this,  for  there  the  defendant  pleaded  and  set  out  the  defect  in 
the  assignment.  To  that  plea  the  plaintiff  demurred,  thus  ad- 
mitting the  fact,  and  the  Court  held  that  the  defence  was  good. 

Here  the  alleged  defect  was  not  made  to  appear  and  hence, 
the  defendants  could  have  no  benefit  from  it. 

Whether  the  pump  was  capable  of  performing  as  the  plaintiff 
represented — whether  it  was  wholly  worthless,  and  "  a  hum- 
bug," as  the  defendants  alleged,  were  questions  for  the  jury, 
and  were  properly  submitted  to  them  by  the  Court. 

They  have  found  against  the  defendants  on  these  questions, 
and  we  cannot  discover  any  error  in  their  conclusion. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitnbr,  Glover,  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Hon.  J.  B.  O'Neall,  Guardian,  va.  Jacob  Bookman,  bt  al. 

By  bond  bearing  date  18th  February,  1846,  defendant  bound  himself  to  pay  one 
thousand  six  hundred  and  sixty-four  dollars  and  thirty-four  cents  on  1st  January, 
1847,  with  interest  from  date  payable  annually: — Held,  that  plaintiff  was  entitled 
to  recover  interest  upon  interest,  as  well  upon  that  whioh  aocruod  annually  after 
the  expiration  of  the  first  year  as  upon  that  which  then  fell  due. 

BEFORE  WARDLAW,  J.,  AT  FAIRFIELD,  FALL  TERM,  1855. 

A  sufficient  statement  of  this  case  will  be  found  in  the  opin- 
ion delivered  in  the  Court  of  Appeals. 

De  Saussure,  for  appellant. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  case  presented  is  this :  Penal  bond,  of 
date  18th  February,  1846,  with  condition  of  defeasance,  pro- 
vided that  one  thousand  six  hundred  and  sixty-four  dollars 
and  thirty-four  cents  be  paid  on  the  1st  January,  1847,  with 
interest  from  date  payable  annually.  The  circuit  decision 
is,  that  the  interest  which  accrued  annually,  after  the  expira- 
tion of  the  first  year,  did  not  bear  interest,  but  that  after  the 
18th  day  of  February,  1847,  simple  interest  without  annual 
rests,  was  all  that  was  recoverable. 

It  is  certainly  true  that  this  question  should  be  at  rest,  and 
it  is  believed,  that  it  is  capable  of  adjudication  upon  grounds 
of  law  and  argument  free  from  just  exception. 

Within  the  period  of  the  stipulated  credit,  when  the  interest 
is  to  be  paid  annually,  no  one  questions,  that  interest  should 
be  computed  on  the  interest  from  the  respective  periods  fixed 
for  the  payment.  (Gibbs  vs.  Chisholm,  2  N.  &  McC.  38 ;  Single- 
ton vs.  Lewis,  JExor.y  2  Hill,  408 ;  O'Neall  v*.  Sims,  1  Strob. 
115  ;  DeBruhl  vs.  Neuffery  Id.  426.)  Thus  much  we  must 
regard  as  settled  upon  an  immovable  foundation  of  authority 
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in  the  books  of  reports,  reinforced  by  innumerable  instances  of 
conformity  in  circuit  decisions  and  transactions  of  daily  occur- 
rence. The  cases  cited,  especially  Gribbs  vs.  Chisolm,  will  show, 
that  the  doctrine  stated  has  been  fully  discussed,  upon  con- 
siderations moral  and  legal,  with  a  consideration  of  cases, 
English  and  American,  in  law  and  equity,  and  with  dissent  in 
the  Court  at  first,  (vide  Q-ibbs  vs.  Chisolm,)  reconciled  subse- 
quently, (vide  Singleton  vs.  Lewis.) 

But  the  question  now  before  us  presents  a  variation  from 
some  of  our  cases,  but  not  from  all  of  them.  It  is  a  case 
where  the  specific  credit  has  expired ; — and  shall  the  terms, 
"  with  interest  payable  annually,"  be  applied  to  the  interest 
annually  accruing,  at  the  period  of  each  year  following  the 
time  set  for  the  payment  of  the  principal  ? 

Why  should  they  not  so  apply,  when  they  were  so  intended  by 
the  parties  ?    Undoubtedly  they  must,  if  the  law  do  not  forbid. 

There  can  be  no  law  to.  forbid,  unless  it  can  be  found  in  the 
legislation  upon  usury.  That  forbids  one  to  "  take,  directly 
or  indirectly,  for  loan  of  any  monies,  &c,  above  the  value  of 
seven  pounds  for  the  forbearance  of  one  hundred  pounds  for 
one  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum, 
or  for  a  longer  or  shorter  time." 

We  have  already  seen  that  it  is  not  unlawful,  (that  is,  not 
usurious,)  to  compute  interest  upon  the  interest,  promised  to 
be  paid  at  the  expiration  of  each  year,  within  the  period  of 
credit,  expressly  stipulated.  But  this  decides  the  whole  ques- 
tion ;  for  it  only  remains,  in  each  case,  to  ascertain  what 
the  debtor  has  promised ;  whether  he  intended  to  promise  to 
pay  interest  annually,  beyond  the  time  fixed  for  the  payment 
of  the  principal,  if  forbearance  should  extend  beyond  that 
time :  for  if  he  did,  there  is  no  more  usury  in  applying  the  same 
rule  of  computation  to  the  year  next  following  than  to  that 
next  preceding  that  time.  The  matter  is  thus  solved :  a  party 
promises  to  pay  at  a  given  time  one  hundred  dollars,  with 
interest  from  a  given  time.    At  the  day  of  payment  what  is 
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due?  The  principal  and  interest.  From  that  time  what  is 
forborne  ?  Not  the  principal  only,  bat  all  as  to  which  default 
is  made,  to  wit,  the  principal  and  interest;  both  are. equally 
payable  at  the  time.  So  it  is  not  the  forbearance  of  one  hun- 
dred dollars  merely  but  of  more.  And  where  the  contract  j 
(whether  expressly  or  by  legal  implication)  extends  to  another 
succeeding  period  of  time  when  the  interest  is  again  payable, 
there  is  another  sum,  at  such  time,  in  addition  to  the  principal, 
again  forborne.  It  is  at  last  but  seven  per  cent,  per  annum,  or  | 
at  that  rate,  for  the  forbearance  of  one  hundred  dollars,  or  of 
a  greater  or  less  sum. 

Singleton  vs.  Lewis  presents  a  direct  authority  for  the  appli- 
cation of  this  rule  of  computing  interest  upon  interest  accrued, 
for  years  succeeding  the  time  fixed  for  payment  of  the  princi- 
pal. In  that  case  the  credit  for  the  latter  expired  in  one 
year  from  date,  according  to  the  terms  used.  Yet  the  promise 
was  "  with  lawful  interest  payable  annually."  The  necessary 
implication  was,  that  the  debtor  promised  to  pay  interest  annu- 
ally for  a  period  beyond  the  first  year,  else  the  words,  to  that 
purport,  would  avail  nothing  whatever,  inasmuch  as  the  interest 
due  a  year  after  date  would  have  drawn  interest  without  them. 
It  was  said  in  O'Neall  vs.  Sims,  "  that  in  all  cases  in  which  the 
Compounding  of  interest,  whilst  the  collection  of  the  principal 
during  the  whole  time  is  at  the  discretion  of  the  creditor,  seem 
to  savor  of  usury,  or  may  by  abuse,  be  perverted  to  the  pur- 
poses of  the  usurer." 

That  which  touches  the  question  of  mutuality  in  a  contract 
need  not  affect  the  question  of  usury.  There  can  be  no  ille- 
gality, for  any  reason,  in  a  promise  to  pay  one  hundred  dollars 
with  interest,  at  the  end  of  a  year,  and  if  not  then  paid,  and  so 
long  as  the  same  may  remain  unpaid,  the>  interest  thereon  shall 
be  paid  annually,  and  if  this  can  be  gathered  from  the  contract  i 

to  be  the  agreement,  it  is  not  obvious  how  the  mere  fact  that 
the  creditor  is  at  liberty  to  sue  for  his  money,  in  any  case,  will 
make  that  usury  which  is  not  so  for  some  other  reason.   In  the 
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case  of  Eaton,  and  others,  vs.  Bell,  and  others,  7  Eng.  G.  L. 
13,  Bankers  who  advanced  money,  made  half  yearly  rests,  and 
carried  the  interest  to  the  principal  and  computed  interest 
on  the  aggregate,  indulging  for  a  considerable  space  of  time, 
and  this  mode  of  computation,  being  acquiesced  in,  was  ratified 
by  the  King's  Bench  and  held  free  from  the  taint  of  usury. 
That  Court  referred  to  and  recognized  the  doctrine  of  Lord 
Eldon  in  Ex  parte  Sevan,  9  Ves.  223,  that  a  prior  contract  for 
&  loan  for  twelve  months,  to  settle  the  balance  at  the  end  of 
six  months,  and  convert  the  interest  then  accrued  into  princi- 
pal, would  be  bad  for  usury,  yet  that  the  same  thing  actually 
done  at  the  end  of  six  months,  and  a  stipulation  to  forbear  such 
aggregate  would  be  legal.  Kelly  on  Usury,  Law  Library,  No.  65, 
p.  48,  supposes  such  dicta  must  be  understood  as  applying  to 
mortgages  of  real  property  only.  It  is  finally  to  be  remarked, 
that  if  at  the  end  of  each  year,  a  party  may  give  an  interest 
bearing  note  for  the  interest,  which  notes  would  be  unquestion- 
ably valid,  there  can  be  no  reason  why  at  the  inception  of  the 
contract  he  may  not  provide  terms  that  shall  produce  the  self- 
same result.  Of  course  an  inference  that  the  parties  agreed  for 
compound  interest  may  be  drawn  from  their  dealings  in  like 
manner  as  the  inference  may  be1  drawn,  from  the  same  source, 
as  to  simple  interest. 

We  adjudge  that  the  plaintiff  in  the  present  case  was  enti- 
tled to  compute  interest  upon  the  interest  falling  due  each  year 
as  was  allowed  in  Singleton  vs.  Lewis,  the  terms  importing  that 
agreement  being  at  least  as  clear  in  the  present  case  as  in 
that. 

The  motion  is  therefore  granted. 

Whitner  and  Munro,  J  J.,  concurred. 

Glover,  J.,  did  not  hear  the  argument,  nor  O'Neall,  J.,  who 
is  plaintiff. 

Motion  granted. 
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Francis  L.  Zbmp  w.  The  W.  &  M.  Railroad  Company. 

Case  for  injury  to  a  passenger  on  a  railroad  oar.  Plaintiff,  when  the  accident 
occurred,  was  standing  on  the  front  platform  of  the  rear  oar.  Witnesses  testified, 
that  plaintiff  said,  shortly  after  the  accident,  that  the  injury  arose  from  his  own  • 
fault — that  he  was  to  blame  for  being  in  an  improper  plaoe :  Held,  that  this 
testimony  was  properly  left  to  the  jury;  that,  if  such  declarations  were  made,  it 
did  not  follow  that  plaintiff  was  not  entitled  to  recover,  for  it  did  not  appear  that 
he  then  knew  the  state  of  the  road,  or  the  cause  of  the  injury. 

There  were  two  cars  on  the  train,  and  plaintiff's  Beat  was  in  the  forward  car. 
Near  the  door  on  the  inside  of  the  rear  oar  was  a  notice,  "  that  passengers  should 
not  stand  on  the  platform.1'  The  train  was  running  over  an  unfinished  part  of 
the  road — tho  cross-ties  were  too  far  apart  and  were  insufficiently  spiked,  and 
the  acoident  occurred  from  the  "  breaking  of  the  cleat  at  the  end  of  one  of  the 
rails."  All  the  other  passengers  were  inside  the  cars  and  none  of  them  were 
injured.  The  defence  was,  that  the  injury  arose  from  the  plaintiff's  own  fault 
in  standing  npon  the  platform  while  the  cars  were  in  motion.  \ Verdict  for 
plaintiff  for  ten  thousand  dollars.  Motion  for  new  trial  refused — the  Court 
holding,  that  the  questions,  whether  plaintiff  had  notice  that  the  platform  was  a 
prohibited  place,  and,  if  so,  then,  whether,  under  the  circumstances,  his  own  act 
so  contributed  to  the  injury  as  to  exonerate  the  Company,  who  were  clearly 
guilty  of  negligence,  were  for  the  jury. 
r  .  Proof  that  a  passenger  has  been  injured  on  a  railroad,  is  prima  facie  evidence  of 

%  V  neglect,  which  the  defendants  are  bound  to  rebut. 

BEFORE  MUNRO,  J.,  AT  SUMTER,  FALL  TERM,  1855. 

This  case  will  be  sufficiently  understood  from  the  report  of 
his  Honor  the  presiding  Judge,  and  the  opinion  delivered  in 
the  Oourt  of  Appeals. 

The  report  is  as  follows : 

"  This  was  an  action  on  the  case  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff,  and  which  he  alleged 
were  occasioned  through  the  negligence  of  the  defendant's 
agents  while  travelling  as  a  passenger  over  their  road. 

"  It  appeared  that  at  the  time  the  accident  occurred,  which 
was  in  the  fall  of  1853,  the  road  was  then  in  a  state  of  progress 
from  Wilmington  towards  the  great  Pee  Dee  River,  and  had 
reached  a  point  within  about  six  miles  of  Marion  Court  House. 
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The  result  of  the  accident  to  the  plaintiff  was  the  loss  of  his 
left  leg,  which,  in  consequence  of  the  injuries  it  sustained,  had 
to  be  amputated,  together  with  serious  injuries  done  to  the 
right  foot  and  ankle.  The  jury  returned  a  verdict  of  ten  thou- 
sand dollars  damages  for  the  plaintiff,  and  the  defendants 
appeal  on  the  accompanying  grounds. 

"  In  reference  to  the  grounds  of  appeal,  the  only  one  I  deem  ' 
it  necessary  to  notice  is  the  third,  in  which  error  is  ascribed  to 
me,  in  permitting  the  plaintiff  to  introduce  testimony  for  the 
purposes  therein  stated.  This  I  allowed,  conceiving,  as  I  did, 
that  all  the  purposes  for  which  it  was  introduced  were  nothing 
more  than  the  legitimate  consequences  flowing  from  the  injuries 
complained  of,  and  for  the  redress  of  which  it  is  the  appro- 
priate province  of  the  present  form  of  action." 

The  defendant  appealed  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds : 

1.  That  his  Honor,  the  presiding  Judge,  should  have  in- 
structed the  jury  that  if  they  believed  the  testimony  as  to  the 
plaintiffs  declarations  "  that  the  injury  resulted  from  his  own 
fault;  that  he  alone  was  to  blame  for  being  in  an  improper 
place,  &c,"  they  should  find  for  the  defendant. 

2.  That  the  evidence  was  ample  and  indisputable,  that  the 
plaintiff,  at  the  time  when  he  received  the  injury  complained 
of,  was  in  a  place  on  the  cars  dangerous  and  forbidden  to  pas- 
sengers while  the  train  was  in  motion ;  that  he  knew  that  bis  posi- 
tion was  so  dangerous  and  forbidden ;  that  probably  he  would  not 
have  been  injured,  if  he  had  been  in  a  proper  place  on  the  cars ; 
and  that,  therefore,  his  injury  was  the  result  of  his  own  want 
of  care,  and  not  of  negligence  of  the  defendant;  and'  the  ver- 
dict should  have  been  for  the  defendant. 

Haynvworih,  Green,  Moses,  for  appellant. 
Chesnutj  Caston,  Spain,  Richardson,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  This  was  an  action  for  an  injury  done  to  the 
plaintiff,  a  passenger  on  the  defendant's  road.  When  it 
occurred  he  was  standing  on  the  front  of  the  platform  of  the 
rear  passenger  car.  It  was  contrary  to  a  notice  on  the  right 
hand  of  the  door  of  the  car  on  which  the  plaintiff  was  standing, 
that  "passengers  should  not  stand  on  the  platform."  The 
road  was  in  an  unfinished  state :  it  had  reached  east  of  the 
Great  Pedee  within  seven  miles  of  Marion.  The  train  stopped 
at  a  point  where  the  stages  had  been  in  the  habit  of  taking  up 
the  passengers;  the  Conductor  left  the  cars  to  inquire  whether 
they  should  stop  there,  as  heretofore,  or  proceed  further :  the 
passengers  seeing  one  stage-coach  and  persons,  and  horses  in 
the  woods  at  this  point,  supposed  they  had  gone  as  far  they 
could  on  the  railway :  many  rose  from  their  seats,  and  several 
got  on  the  platforms,  amongst  the  rest  the  plaintiff  on  the  rear 
platform  of  the  forward  car.  The  halt  was  but  for  a  few 
minutes,  and  as  the  Conductor  ordered  the  train  to  proceed, 
the  plaintiff  stepped  on  the  forward  platform  of  the  hindmost 
car :  his  seat  was  in  the  preceding  or  forward  car.  The  engine 
was  reversed, — the  tender  in  front, — the  baggage  car  and  the 
passenger  cars  drawn  by  the  engine,  which  was  backing  up  the 
road.  In  a  few  moments  the  tender,  engine  and  baggage  car 
were  thrown  off — the  two  passenger  cars  remained  on  the 
track,  but  were  jammed  together,  and  their  platforms,  rear  and 
forward,  were  much  injured.  The  plaintiff  was  caught  between 
the  wrecks  of  the  platforms  of  the  two  cars,  the  wreck  of  the 
platform  of  the  front  car  pressing  his  body  against  the  wreck 
of  the  platform  of  the  rear  car.  He  was  with  difficulty  and 
after  much  suffering  extricated.  When  extricated,  it  was 
found  that  his  left  leg  was  crushed  above  the  ancle,  so  that  it 
had  to  be  subsequently  amputated:  the  other  leg  was  also 
much  injured:  it  subsequently  healed  but  still  is  very  tender. 
The  accident  was  occasioned  by  the  "  breaking  of  the  cleat  at 
the  end  of  one  of  the  rails :"  the  cross-ties  were  put  down  too 
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wide  apart,  and  were  insufficiently  spiked.  The  passenger 
engine  had  never  before  passed  over  the  road — though  a  freight 
engine  of  eighteen  tons,  with  a  train  of  seven  cars  loaded  with 
iron,  weighing  one  hundred  and  five  thousand  pounds,  passed 
over  this  part  of  the  road  about'fifteen  minutes  before  the  pas- 
senger train.  .The  passenger  train,  as  proved  for  the  defend- 
ant, was  moving  when  the  accident  occurred,  at  the  rate  of 
from  five  to  eight  miles  per  hour.  None  of  the  passengers 
inside  the  cars  were  materially  injured.  It  was  proved  by  an 
assistant  engineer,  and  the  runner  in  the  service  of  the  com- 
pany, that  the  plaintiff  said  it  was  his  own  fault.  This  was 
immediately  after  he  received  the  injury.  The  passengers  who 
were  in  company,  and  examined,  did  not  state  any  such  decla- 
rations. He  was  confined*  at  Marion  for  some  time:  while  thus 
confined,  Foxworth  s*id,  that  the  plaintiff  told  him,  he  was 
standing  on  the  platform ;  if  he  had  been  in  his  seat  the  acci- 
dent would  not  have  occurred.  Dr.  Godbold  and  Mr.  Game- 
well,  who  were  present,  and  attending  the  plaintiff,  said  they 
heard  no  such  remarks.  As  the  plaintiff  left  the  house  of  Mrs. 
Godbold,  he  said  to  her,  as  she  stated,  that  he  left  his  seat,  and 
was  on  the  platform,  and  that  he  attributed  the  fault  to  him- 
self for  leaving  his  seat.  Mr.  McEagin  said  he  was  then  pre- 
sent, and  heard  no  such  remark. 

The  jury  found  a  verdict  for  the  plaintiff  for  ten  thousand 
dollars  damages,  and  the  defendant  moved  for  a  new  trial,  on 
three  grounds :  the  third  was  abandoned  on  the  argument. 

The  first  ground  attributes  error  to  the  presiding  Judge  in 
that  he  did  not  charge  the  jury,  if  they  believed  the  testimony, 
as  to  the  plaintiff's  declarations,  they  should  find  for  the  defend- 
ant. The  Judge  very  properly  presented  the  plaintiff's  decla- 
rations as  part  of  the  case :  if  they  were  believed,  they  were  to 
be  put  into  the  scales  with  the  other  proof,  and  given  their 
appropriate  weight.  It  is  very  probable  the  jury  attached  little 
weight  to  them,  even  if  they  believed  they  were  made,  which 
is,  certainly,  doubtful  from  the  opposing  proof.    Those  made 
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at  the  time  of  the  accident,  when  the  plaintiff  was  kept  alive 
by  pouring  brandy  down  his  throat,  ought  not  to  weigh  a 
feather.  For  a  man  in  such  circumstances  could  neither  know 
nor  state  correctly  anything.  So,  too,  the  declarations  to 
Foxworth  and  to  Mrs.  Godbold,  were  made  before  he  could 
have  been  at  all  informed  of  the  state  of  the  road  or  the  cause 
of  the  injury.  The  whole  case  will  depend  on  the  second 
ground,  which  attributes  the  injury  to  the  want  of  care  of  the 
plaintiff  and  not  to  the  negligence  of  the  defendant. 

I  begin  the  statement  of  my  views  of  the  law  of  this  part  of 
the  case  by  calling  attention  first  to  the  fact,  that  there  is  no 
evidence  that  the  plaintiff  knew  his  position  on  the  platform 
was  a  prohibited  place.  His  seat,  it  will  be  recollected,  was  in 
the  forward  car :  the  notice  proved  was  in  the  rear  car  on  the 
platform  of  which  he  was  standing  when  the  accident  occurred. 
That  such  a  notice  is  not  enough  to  discharge  the  liability  of 
the  company  to  a  passenger  is,  I  think,  clear  from  Story  on 
Bail.  sec.  558. 

If  the  Conductor  had  said  to  the  plaintiff,  as  was  his  duty, 
"you  are  in  an  improper  place,"  and  he  had  still  persisted  in 
remaining,  it  might  have  been,  that  this  would  have  excused 
the  company  from  any  consequences  which  might  have  followed. 
This  not  being  proved,  and  no  notice  being  brought  home  to  the 
plaintiff  that  he  was  in  a  prohibited  place,  there  can  be  nothing 
against  him  inferred  from  the  fact,  that  he  was  on  the  platform. 

It  must  be  next  remarked,  that  the  jury  have  negatived  the 
want  of  care  on  the  part  of  the  plaintiff,  and  have  found  that 
the  injury  was  attributable  to  negligence  on  the  part  of  the 
defendant.  After  such  a  finding,  I  do  not  see  how  the  defend- 
ant can  be  discharged.  For  admit  that  the  plaintiff  was  where 
he  ought  not  to  have  b,een,  and  yet,  if  it  in  no  way  contributed 
to  the  accident,  which  caused  to  him  the  ineffable  injury,  which 
it  inflicted,  how  can  the  defendant  be  discharged?  The  negli- 
gence of  the  company  is  the  proximate  cause,  and  for  it  the 
defendant  must  answer  in  damages. 
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The  facts,  that  the  road  was  run  in  an  unfinished  state,  con- 
trary to  the  twenty-fourth  section  of  the  charter,  11  Stat.  391, 
or  that  the  portion  of  the  road  which,  when  it  was  completed, 
was  authorized  to  be  run,  was  not  "  in  readiness  for  transpor- 
tation" as  required  by  the  26th  section ;  that  the  cross-ties  were 
too  wide  apart,  that  the  rails  were  insufficiently  spiked,  that  the 
accident  occurred,  as  proved  by  one  of  the  defendant's  wit- 
nesses, from  the  "  breaking  of  a  cleat  at  the  end  of  one  of  the 
rails,"  sufficiently  show  that  the  cause  of  the  plaintiff's  injury 
was,  by  the  jury,  properly  ascribed  to  the  legal  negligence  of 
the  defendant. 

I  agree  entirely  to  the  principle  extracted  from  the  case 
of  Hyeman  vs.  The  Western  It.  It.  Co.,  16  Barbour,  353, 
that  "  where  a  party"  (a  passenger)  "  is  injured  on  a  rail 
road,  there  is  from  that  fact  alone,  prima  facie  evidence  of 
neglect  in  the  management  of  the  road,  which  evidence,  de- 
fendants are  bound  to  rebut."  If  this  be  the  true  rule  as  I  am 
sure  it  is,  how  would  this  case,  tested  by  it,  stand  ?  The  injury 
is  abundantly  shown,  and  the  prima  facie  case  thus  plainly 
made  out.  How  is  this  rebutted  ?  By  proving  the  clearest 
case  of  legal  negligence  on  the  part  of  the  company  which  has 
ever  been  shown.  This  is  attempted  to  be  excused  by  alleging, 
that  the  plaintiff  was  also,  partially  at  least,  in  fault,  by  stand- 
ing on  the  platform.  I  have  already  shown  enough  to  show 
that  he  ought  not  to  be  visited  with  any  consequence  from  it ; 
but  concede  that  he  was  partly  in  fault,  Jstill  he  will  be 
entitled  to  retain  his  verdict.  The  case  of  Kerwhaker  vs.  The 
Cleaveland,  ColumbuB,  and  Cincinnati  It.  It.  Co.,  3.  Liv.  Law, 
Mag.  841,  is  a  very  elaborate  judgment  upon  this  point.  The 
great  length  of  the  case  prevents  anything  save  a  brief  state- 
ment, and  an  extract  of  a  single  principle  with  two  exceptions. 
The  case  was  for  running  over,  and  killing  the  plaintiff's  hogs, 
on  the  road  of  the  defendant.  The  law  of  Ohio  seems  to  be 
like  our  own,  that  animals  may  feed  and  pasture  on  uninclosed 
Vol.  IX.— 7 
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land.  There  is  there,  too,  no  law  requiring  railways  to  be  fenced. 
The  principle  after  a  most  extended  review  of  English  and 
American  cases  by  Judge  Bartley,  is  stated,  that "  where  parties 
are  mutually  in  fault,  or  in  other  words  where  negligence  of 
the  same  nature,  in  each  party  has  co-operated  to  produce  the 
injury,  the  party  sustaining  the  loss  is  without  remedy."  Te$t 
this  case  by  the  rule  thus  stated.  What  negligence  was  there 
on  the  part  of  the  plaintiff  of  the  same  nature  with  that  of  the 
defendant?  None  whatever.  To  this  rule  thus  stated,  he  men- 
tions four  exceptions,  either  of  two  of  which  would,  it  seems 
to  me,  cover  this  case.  The  first  is — "The  injured  party 
although  in  fault  to  some  extent  at  the  time,  may  notwith- 
standing this  be  entitled  to  reparation  in  damages  for  an  injury 
arising  from  the  negligence  of  another/  which  he  could  not 
have  avoided,  by  the  exercise  of  ordinary  and  reasonable  'care, 
on  the  part  of  the  injured  party."  If  the  plaintiff's  position 
on  the  platform,  although  a  post  of  danger,  was  assumed  to 
look  out  for  the  stage  coaches,  and  it  was  not  forbidden  by  the 
Conductor,  I  do  not  see,  how  he  can  be  even  considered,  as 
at  all  negligent,  or  in  fault.  But  let  it  be  assumed  that  he 
was.  How  could  he  have  avoided  the  injury  which  he  received  ? 
By  resuming  his  seat  is  the  answer.  How  does  that  appear  ? 
No  person  was  seriously  injured  within  the  car.  But  still  the 
plaintiffs  misfortune  might  have  even  there  befallen  him.  For 
we  know,  on  such  occasions,  "  one  is  taken,  and  another  left." 
The  second  exception  is  "  where  the  negligence  of  the  de- 
fendant is  the  proximate  cause  of  the  injury,  but  that  of  the 
plaintiff  only  remote,  consisting  of  some  act  or  omission,  not 
occurring  at  the  time  of  the  injury,  the  action  for  reparation  is 
maintainable."  Here  I  acknowledge  the  plaintiff's  position 
was  at  the  moment  of  the  accident  wrong,  still  the  proximate 
cause  of  the  injury  was  the  turning  over  of  the  engine.  His 
being  on  the  platform  did  not  necessarily  subject  him  to  injury 
or  danger,  in  an  overturn,  no  more  than  being  in  the  body  of 
the  car.     If  he  had  fallen  off  the  platform,  when  the  train  was 
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in  motion,  then  indeed  he  would  have  borne  his  own  injury. 
For  then  his  own  act  would  have  been,  as  much  the  proximate 
cause,  as  any  negligent  act  of  the  defendant, 

But  after  all,  this  case  was  one  for  the  jury,  as  I  shall  pro- 
ceed to  show.  Before  I  turn  to  a  few  authorities,  I  may  be 
indulged  in  remarking,  that  while  I  would  lay  no  unnecessary 
liabilities  on  rail  road  companies,  yet  I  know  from  a  some- 
what intimate  acquaintance  with  this  mode  of  transportation, 
how  important  it  is  to  make  no  unnecessary  relaxation  of  the 
principle,  which  demands  from  all  concerned,  in  the  manage- 
ment of  a  railway,  unceasing  vigilance  and  care.  A  jury  does 
well  therefore,  in  a  case  where  a  passenger  is  injured,  in  de- 
manding from  the  company  clear  proof  that  it  proceeded  from 
no  neglect  on  its  part.  In  Aldridge  vs.  The  Great  Western 
Railway  Company,  2  Railway  Gases,  852,  the  case  may  be 
shortly  stated,  as  follows :  The  plaintiff  on  his  own  land,  but 
in  about  eleven  yards  of  the  rails  of  the  defendant's  road 
erected  his  rick  or  stack  of  beans.  This  stack  was  ignited  and 
burnt  by  the  sparks  from  the  defendant's  engine,  which  passed 
in  the  usual  way.  The  question  submitted  was  whether  the 
plaintiff  on  this  statement  could  recover  ?  The  Court  con- 
sisting of  Tindall,  G.  J.,  Coltman  and  Maule,  held  it  was 
a  proper  case  for  a  jury.  It  may  be  useful  to  examine  that 
case,  and  briefly  compare  it  with  this.  Was  not  the  plaintiff 
there  in  precisely  the  same  degree  of  fault  as  this  plaintiff? 
He  put  his  bean  rick  or  &tack  in  a  dangerous  position,  and  in 
which  it  was  liable  to  be  burnt ;  and  yet  it  was  not  necessarily 
to  be  so.  There  the  Court  thought  the  jury  must  resolve 
the  question.  And  Tindall,  C.  ,J.,  said  "  I  am  not  prepared 
to  say,  that  the  fact  of  the  sparks  of  fire  or  igneous  matter 
escaping  from  the  engine,  though  one  in  ordinary  use,  might 
not  have  been  in  the  opinion  of  the  jury,  an  element  of 
negligence" 

The  caae  of  Carpus  vs.  The  London  and  Brighton  Railway 
Company,  3  Railway  Cases,  692,  though  not  an  exact  authority 
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to  the  same  point,  yet  ruled  that  the  company  was  liable  as 
carriers  for  an  injury  done  to  a  passenger,  and  therefore  that 
notice  was  not  to  be  given  "according  to  the  charter  for  doing 
improperly  or  omitting  to  do  anything  required  by  it.  By 
this  decision,  I  do  not  understand  the  company  was  to  be 
charged  as  a  common  carrier,  but  as  a  carrier  of  passengers 
was  liable  for  negligence,  and  that  the  injury  was  prima  facie 
evidence  thereof. 

The  very  well  considered  case  of  Beers  vs.  The  Housaionie 
li.  R.  Oo.,  19  Conn.  Rep.  506,  is  full  to  the  point  now  before 
me.  There  the  plaintiff  claimed  for  injuring  his  cattle,  which 
were  driven  along  a  highway  crossing  the  defendant's  road ; 
the  son  and  a  servant  of  the  plaintiff  were  driving  the  cattle 
(fifteen  or  sixteen  head);  they  attempted  to  cross  about,  or 
near  the  time  of  the  usual  approach  of  the  cars ;  they  were 
scattered  along  the  road,  as  is  usual  in  driving ;  the  plaintiff's 
son  was  too  far  from  the  intersection  of  the  highway  and  rail- 
road to  drive  the  cattle  off,  the  servant  was  nearer  and  by  the 
direction  of  the  son  attempted  to  drive  the  cattle  from  the  rail- 
1  way.  He  was  unable  to  do  it — they  were  struck  by  the  engine 
and  several  injured  and  rendered  wholly  useless.  The  defence 
on  the  part  of  the  defendant,  there  as  here,  was  that  the 
plaintiff's  own  negligence  or  want  of  caro  contributed  to  the 
injury,  and  that  in  law  he  could  not  recover.  What  said  the 
Court.  Storrs,  J.,  who  delivered  the  judgment,  in  his  second 
sentence,  announced  the  principle,  which  governed  that  case, 
and  which  also  will  this :  He  said,  "  when  it  is  considered,  that 
negligence  or  a  want  of  due  care,  was  here  the  main  fact  to  be 
ascertained,  and  that  the  facts,  or  more  correctly  speaking,  the 
circumstances  thus  given  in  evidence  were  only  evidential  of 
such  main  fact,  and  conducing  to  prove  it,  it  is  obvious, 
that  the  Court  could  not  have  pronounced,  that  those  circum- 
stances proved  the  existence  of  negligence  or  a  want  of  due 
care,  on  the  part  of  the  plaintiff,  without  encroaching  on  the 
rights  of  the  jury,  whose  exclusive  province  it  was,  to  weigh 
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the  evidence,  and  determine  whether  it  was  sufficient  for  that 
purpose.9' 

This  case  and  Kerwhaker  vs.  The  Cleaveland,  Columbus, 
and  Cincinnati  R.  R.  Co.,  were  for  injuries  to  stock  on  the 
track  of  the  road,  and  certainly  d  rail  road  company  is  not 
bound  to  as  high  degree  of  care  and  diligence  as  to  them,  as 
they  are  to  passengers.  In  this  State,  it  has  been  ruled  in 
Danner  vs.  The  South  Carolina  R.  R.  Co.,  that  a  prima  facie 
case  of  negligence  is  made  out  by  showing  the  killing  or  injury 
of  stock  on  the  railway.  In  the  N.  E.  R.  R.  Co.  vs.  Sineath 
8  Rich.  193-4-5,  I  stated  my  dissatisfaction  with  that  de- 
cision. For  the  company  is  under  no  other  obligation  to 
the  owners,  than  that  arising  out  of  the  Law  maxim,  "  Sic 
utere  tuo  ut  alienum  non  Icedas."  This  would  reverse  the 
rule  of  Danner's  case  and  place  the  burden  of  proving  negli- 
gence on  the  owner  of  the  stock.  But  surely  if  a  prima  facie 
case  of  negligence  is  made  out  by  showing  the  fact  that  stock 
was  killed  or  injured  on  the  rail  road,  much  more  ought  the 
same  result  to  follow  from  a  passenger  being  injured.  For  as 
to  him,  the  company  undertake  to  carry  safely  as  far  as  human 
care  and  foresight  will  go.  This  liability  can  only  be  dis- 
charged by  showing  that  all  reasonable  skill  and  diligence 
have  been  employed.   McClenaghan  vs.  Brock,  5  Rich.  17. 

The  case  of  Felder  vs.  The  South  Carolina  R.  R.  Co.,  2 
McM.  403,  was  cited  by  the  defendant.  In  that  case,  the 
Court  non-suited  the  plaintiff,  because  the  plaintiffs  slave 
placed  himself  on  the  rail  road  and  was  there  killed  by  the 
engine  passing  over  him,  while  he  was  asleep  :  The  decision 
assumed,  that  this  was  the  voluntary  act  of  the  slave,  and  that 
the  negligence  of  the  company  in  not  clearing  the  track  of 
grass,  so  that  he  might  have  been  seen  by  the  runner  was  not 
therefore  the  proximate  cause  of  the  injury.  Certainly  no  just 
inference  can  be  drawn  from  it,  in  favor  of  the  defendant. 
Indeed,  since  Danner  s  case,  I  do  not  see  how  a  nonsuit  could 
now  be  ordered  in  such  a  case. 
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The  case  of  Herring  vs.  The  Wil.  and  Raleigh  Railroad 
Co.,  10  Iredell's  N.  C.  Rep.  402,  was  for  killing  onG  and  in- 
juring another  of  the  plaintiff's  slaves  on  the  track.  That 
case  does  not  reach  this.  In  it,  however,  Judge  Pearson 
denies,  what  is  ruled  in  Banner* 9  case,  that  the  killing,  or 
injuring  of  the  plaintiff's  property  on  the  road  is  prima  facie 
evidence  of  neglect.  This  was  true,  as  to  slaves  having  reason 
and  will,  the  subject  which  he  was  then  considering.  "  What 
amounts  to  negligence  is  a  question  of  law,"  as  he  tells  us  in 
another  part  of  his  opinion.  This  is  true  after  the  facts  are 
ascertained ;  but  as  the  jury  have  to  ascertain  them,  it  thus 
becomes  a  mixed  question  of  law  and  fact.  The  Judge  must 
tell  them  what  is  negligence ;  it  is  for  them  to  say  in  most 
case*  whether  the  facts  sustain  the  definition.  There  is  nothing 
in  that  case  which  affects  the  liability  of  the  company  for  an 
injury  to  a  passenger. 
The  motion  is  dismissed. 

^TVardlaw  and  Glover,  JJ.,  concurred. 

Munro,  J.  The  sole  ground  upon  which  I  rest  my  concur- 
rence in  this  case  is,  that  the  question  of  negligence  was  one 
exclusively  for  the  jury. 

Motion  dismissed. 
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Ex  parte  James  Bradley. 
Ex  parte  Samuel  J.  Bradley. 

No  law  requires  that  the  trial  of  slaves  shall  be  hud,  and  the  freeholders  summoned 

from  the  beat  in  which  the  offence  was  committed. 
The  rejeotion  on  the  trial  of  slaves  for  harboring  of  competent  evidence  for  the 

defence,  tending  to  affect  the  credibility  of  witnesses  for  the  prosecution,  held,  to 

to  be  no  ground  for  prohibition. 

BEFORE  MUNRO,  J.,  AT  CHAMBERS,  AUGUST,  1855. 

Certain  slaves  of  the  relators  were  prosecuted  by  one  Cara- 
way, and  found  guilty  by  a  magistrate  and  freeholders,  of 
harboring  three  runaway  slaves  in  the  employment  of  the  pro- 
secutor. The  harboring,  it  was  alleged,  took  place  in  what  is 
known  as  the  Kingstrce  beat,' where  the  defendants  and  their 
owners  resided,  and  the  trial  was  had  in  the  Indiantown  beat, 
both  beats  being  in  Williamsburg  district.  The  freeholders 
were  of  the  latter  beat. 

The  jurisdiction  of  the  Court  was  objected  t;o,  and  the  objec- 
tion was  overruled. 

The  witnesses  upon  the  part  of  the  prosecution  were  the  three 
slaves  who  had  been  harbored.  They  all  testified,  that  when 
first  taken  up,  they  were  interrogated  by  Caraway,  and  said 
that  they  had  subsisted  upon  what  they  could  get  in  the  woods ; 
that  they  were  whipped,  and  thereupon  they  told  the  tale,  in 
reference  to  the  harboring,  which  they  now  told  in  Court ;  and 
one  of  them  further  testified,  that  Caraway  said  to  him,  "  if  he 
did  not  tell  the  same  tale  to  the  Court,  he,"  Caraway,  "  would 
whip  him  again." 

For  the  defence  a  witness  was  offered  to  prove,  that  on  some 
previous  occasion  Caraway  had  said,  "  that  no  negro  under  his 
control  should  tell  any  thing  against  him."  On  objection  taken 
this  evidence  was  excluded. 
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A  writ  of  prohibition  was  moved  for  on  the  grounds — 

1.  That  the  trial  could  only  have  been  had  in  the  Kingstree 
beat,  and,  therefore,  the  Court  was  without  jurisdiction. 

2.  That  the  evidence  for  the  defence  was  very  important,  and 
should  have  been  received. 


His  Honor  granted  the  motion  on  the  second  ground. 

An  appeal  was  taken  on  behalf  of  the  State,  and  a  motion 
was  now  made  to  reverse  the  decision  on  the  grounds — 

1.  Because  the  testimony  being  illegal  was  properly  ruled 
out  by  the  Court  of  Magistrates  and  freeholders. 

2.  Because,  if  such  testimony  was  legal,  and  proper  to  have 
been  received,  still  its  rejection  or  exclusion  is  no  ground  for 
interference  by  writ  of  prohibition  on  the  part  of  the  higher 
Court  or  a  Judge  at  Chambers. 

3.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
entertaining  the  motion  upon  ex  parte  testimony  of  which  the 
respondent's  attorney  had  no  notice  whatever,  and  therefore  no 
opportunity  to  meet  by  a  counter  showing. 

Dozier,  for  appellant.  The  testimony  offered  for  the  de- 
fence was  hearsay  and  incompetent,  1  Green.  Ev.,  Sect.  120. 
If  competent,  no  ground  for  prohibition.  Might  be  ground  for 
new  trial ;  but  no  appeal  lies,  and  the  decision  must  therefore 
be  final.     Leonard's  case,  3  Rich.  Ill ;  8  Rich.  344. 

Dargan,  contra,  cited  State  vs.  Corrinrs  Roads,  1  Mill.,  55; 
State  vs.  Ridgell,  2  Bail.  561;  3  Bl.  Com.  Ill;  State  vs. 
Hudnall,  2  N.  and  McC.  410  :  2  Bail.  328;  5  East,  365; 
State  vs.  Nathan,  4  Rich.  514. 
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The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  question  here  is,  whether  a  prohibition 
can  go  to  a  Magistrate's  Court  who  have  convicted  certain 
slaves  of  the  relators  of  the  offence  of  harboring  certain  other 
slaves  hired  to  one  Caraway. 

The  first  ground  taken  in  support  of  the  prohibition  is,  that 
the  offence  was  tried  in  a  beat  other  than  that  wherein  the 
offence  was  committed ;  the  position  being,  that  the  freeholders 
can  be  summoned  only  from  those  who  live  within  the  bounds 
of  the  beat  where  an  offence  is  perpetrated. 

The  Court  recognizes  no  legal  validity  in  this  position.  The 
magistrate's  jurisdiction  is  co-extensive  with  the  limits  of  the 
judicial  district,  and  there  is  no  statutory  restriction  fixing  the 
venue  of  a  trial  for  misdemeanor  by  a  slave  to  any  particular 
beat,  and  therefore,  neither  the  jurisdiction  of  the  Court,  nor 
the  source  whence  the  .freeholders  are  to  be  derived  can  be 
thus  restricted. 

The  only  other  ground  upon  which  this  question  is  to  turn* 
is,  the  exclusion  of  the  Magistrate's  Court  of  certain  testimony 
which,  it  is  argued,  was  competent.  •     * 

The  guilt  of  the  negroes  upon  trial  depended  upon  the  testi- 
mony of  certain  slaves  who  were  held  upon  hire  from  one  of  the 
relators  bj^pne  Caraway — and  the  evidence  excluded  was,  that 
he  had  once  been  heard  to  say  (not  in  reference  to  this  trial), 
uthat  no  negro  under  his  control  should  tell  any  thing  against 
him." 

We  are  to  enquire  whether  the  exclusion  of  such  testimony 
(conceding  it  to  have  been  competent)  is  cause  for  prohibition 
to  restrain  the  execution  of  sentence,  which  directs  corporal 
punishment,  by  chastisement,  of  ten  and  fifteen  lashes,  respec- 
tively, upon  several  slaves  convicted. 

The  process  of  prohibition  arises  from  the  fact,  that  the 
supreme  authority  commits  the  administration  of  justice  to 
a  variety  of  tribunals,  which  creates  a  necessity  that  a  superin- 
tending power  shall  exist,  and  be  exerted  upon  fit  occasion,  to 
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restrain  each  within  its  prescribed  orbit,  and  so  prevent  intoler- 
able confusion  and  disorder.  This  superintending  power  cannot 
be  exerted,  under  our  form  of  government,  safely,  conveniently, 
intelligently  and  promptly,  over  erratic  inferior  courts,  by  any 
other  than  the  supreme  judicial  tribunal. 

This  reflection  shows  that  the  original  scope  of  the  writ  of  x 
prohibition,  so  far  as  it  respects  inferior  judicial  tribunals,  was 
limited  to  the  object  of  confining  such  to  the  cognizance  of 
matters  lawfully  committed  to  them,  by  the  course  of  the  Com- 
mon Law  or  by  Statute,  and  thus  of  restraining  them  from 
excess  of  jurisdiction.  And  this  conclusion  is  fortified  by  what 
was  always  said,  in  early  times  at  any  rate,  in  all  suggestions, 
seeking  the  writ,  to  wit.,  that  the  cause  is  drawn  ad  aliud 
examen  than  the  proper  tribunal,  against  the  dignity  of  the 
Crown. 

Says  Blackstone,  3  Com.,  112,  "or. if,  in  handling  matters 
clearly  within  their  cognizance,  they  (that  is,  the  Courts 
Christian,)  transgress  the  bounds  prescribed  to  them  by  the 
laws  of  England,  as  where  they  require  two  witnesses  to  prove 
the  payment  of  a  legacy,  a  release  of  tithes,  or  the  like,  in  such 
cases  also,  a  prohibition  will  be  awarded."  The  reason  assigned 
is,  that  such  matters  are  Hot  originally  within  their  jurisdiction, 
but  come  in  collaterally,  and  ought,  therefore,  to  be  decided 
according  to  the  temporal  law,  that  properly  controls  them, 
instead  of  the  law  spiritual,  that  does  not ;  otherwise  the  same 
question  might  be  determined  in  different  ways,  according  to 
the  Court  in  which  it  should  be  depending. 

The  next  succeeding  paragraph  in  the  Commentaries  shows, 
that  the  character  of  the  contest  waged  in  England  between  the 
ecclesiastics  and  the  crown,  the  former  denying  the  supremacy 
of  the  civil  power  over  them,  gave  rise  to  a  free  use  of  the  writ 
of  prohibition  and  other  prerogative  writs,  in  order  that  the 
"  course  of  the  common  law"  should  be  vindicated  against  the 
pretensions  of  the  civil  law,  which  was  regarded  as  aiming, 
under  astute  and  ambitious  managers  and  dignitaries,  to  work 
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hateful  and  dangerous  encroachments  upon  a  venerated  system 
of  jurisprudence :  one  that  had  been  sanctified  by  the  king  and 
barons  in  Magna  Charta.  We  may  thus  see,  that  the  idea  of 
enforcing  "the  course  of  the  common  law,"  or  "the  settled 
principles  of  the  common  law,"  which  phrases,  and  the  like,  we 
sometimes  find  in  our  own  reports,  had,  in  the  mouths  of  Eng- 
lish Judges  when  applied  to  the  proceedings  of  inferior  Courts 
alien  to  that  system,  as  Ecclesiastical  Courts,  Courts  Martial, 
and  so  on,  an  origin  and  significance,  that  might  render  it  too 
strong,  if  indiscriminately  applied  to  errors  of  legal  interpreta- 
tion made  by  inferior  tribunals  with  us,  moving  however  within 
the  orbit  prescribed  for  them,  and  recognizing  the  binding  obli- 
gations of  the  common  law,  but  from  whose  decisions  an  appeal 
is  withheld.  It  was,  accordingly,  not  inaptly  said,  in  the  case 
of  the  State  vs.  Nathan,  4  Rich.  514,  that  the  remedy  existing 
in  that  case  entirely  superseded  "  the  doubtful  authority  of  all 
those  cases  wherein  the  superior  Courts  have  undertaken  to 
correct,  by  prohibition,  the  errors  or  mistakes  of  inferior  Courts, 
as  to  what  the  law  is."  Nor  was  it  inaptly  said,  in  the  case  of 
the  State  vs.  Wahely,  2  N.  &  McC.  410,  that  "every  Court 
acting  clearly  within  its  jurisdiction,  in  a  case  legally  submitted, 
is  independent  of  all  other  Courts  to  which  no  appeal  is  given." 
Mere  irregularity,  insufficiency  of  proof,  or  mistaken  judgment, 
afford  matter  for  appeal  only.  This  doctrine  is  cited  with  ap- 
probation in  the  case  of  Price  vs.  Commissioners  of  Roads,  3 
Hill,  814,  though  it  was  also  added  there,  by  way  of  general 
remark,  that  the  subject  matter  and  the  person  being  within  the 
jurisdiction,  the  judgment  was  final  and  conclusive,  unless  the 
Board,  in  some  matter  "exceeded  the  bounds  prescribed  to 
them,  admitted  illegal  evidence,  or  otherwise  violated  the  settled 
rules  of  the  common  law." 

Lord  Loughborough,  who  furnished  an  authority  for  the  deci- 
sion of  the  State  vs.  Wahely,  in  the  case  of  Grant  vs.  Sir  Charles 
Gould,  2  H.  Bl.  100,  professed  in  that  case,  to  know  only  two 
sources  of  prohibition,  to  wit,  first  where  an  inferior  Court 
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assumed  to  act  in  matters  not  within  its  cognizance,  and  second, 
(which  he  regarded  as  a  species  of  the  other,)  "  where  an  Act 
has  passed  in  respect  to  any  authority  resident  in  other  Courts, 
as  in  the  Ecclesiastical  Courts,  in  which  there  is  inherent  juris- 
diction. In  such  a  case,  the  Courts  of  Westminster  Hall  have 
conceived,  that  where  the  authority  is  limited  by  an  Act  of 
Parliament,  the  Court  which  acted  differently  from  the  pre- 
scription of  the  Act,  was  in  that  instance  exceeding  its  jurisdic- 
tion, and,  therefore,  liable  to  a  prohibition."  Upon  such  ground 
well  rests  our  case  restraining  a  Magistrate's  Court  from  exe- 
cuting sentence  of  death  where  a  different  punishment  was  ap- 
plicable, or  from  trying  a  second  time  the  same  party  for  the 
same  offence. 

Lord  Loughborough  further  remarked  upon  the  ground  of 
receiving  improper  and  rejecting  proper  evidence,  and  said: — 
"  That  all  Common  Law  Courts  ought  to  proceed  upon  the 
general  rule,  namely,  the  best  evidence  the  nature  of  the  case 
will  admit,  I  perfectly  agree.  But,  that  all  other  Courts  are 
in  all  cases,  to  adopt  all  the  distinctions  that  have  been  adopted 
in  Courts  of  common  law,  is  rather  a  larger  proposition  than  I 
choose  to  assent  to." 

It  is  obvious  that  if  every  error,  as  to  the  law  of  evidence, 
committed  by  a  Magistrate's  Court,  shall  be  held  to  warrant  a 
writ  of  prohibition,  it  would  not  only  thwart  the  object  of  legis- 
lation, where  it  designed  the  judgment  to  be  final  and  not  sub- 
ject to  review  by  appeal,  but  it  would  arrest  altogether  the 
course  of  justice — for  a  prohibition  can  involve  no  new  trial, 
but  prevents  the  execution  of  any  judgment  whatever.  It  will 
not  do  to  say,  that  a  Court  overleaps  the  limits  of  its  jurisdic- 
tion, because  it  decides  a  point  of  law  wrong,  in  the  course  of  a 
trial  conducted  according  to  lawful  form,  in  a  cause  and  in  rela- 
tion to  a  person  lawfully  brought  before  it,  and  within  the  power 
conferred  upon  it. 

Whether  there  be  any  distinction,  such  as  was  attempted  in 
Leonard's  case,  8  Rich.  Ill,  between  the  error  of  judgment  in 
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admitting  illegal  evidence,  and  that  of  excluding  what  is  legal, 
need  not  now  be  discussed.  But  in  the  last-mentioned  case  a 
prohibition  was  refused,  in  a  cause  of  landlord  and  tenant, 
although  the  ground  of  that  application  was  the  refusal  to  hear 
competent  testimony. 

Such  is  the  ground  in  the  present  case,  it  being  likewise  ob- 
servable, that  the  evidence  excluded  in  this  instance  pertained 
to  a  merely  collateral  question,  that  is,  it  was  designed  to  affect 
the  credibility  of  the  witnesses  before  the  Court.  It  was  no 
more,  in  theory,  than  would  have  been  the  objection,  that  Cara- 
way's presence  (and  he  was  present)  overawed  the  negroes,  and 
the  Court  had  refused  to  exclude  him — or  the  rejection  of  wit- 
nesses, as  to  general  good  or  bad  character.  The  negroes  gave 
in  evidence  the  fact,  that  Caraway  had  whipped  them  or  some 
of  them,  and  thereby  extracted  a  different  tale  from  that  first 
told,  and  threatened  to  whip  them  again  if  they  did  not  adhere 
to  that  last  told  to  him.  This  was  reprehensible  conduct,  if  it 
was  correctly  reported ;  detestable,  if  it  was  meant  to  enforce 
the  development  of  falsehood  upon  the  trial.  But  certainly 
Caraway's  conduct  was  before  the  Court  in  a  light  stronger 
than  would  have  been  shed  upon  it  by  the  general  observation 
imputed  to  him  by  the  excluded  witness. 

However  shocking  may  be  the  conduct  of  a  Magistrate's 
Court  in  occasional  instances,  and  however  successfully  their 
flagrant  violation  of  law  may  appeal  for  the  writ  of  prohibition, 
we  must  not  use  it  with  such  a  loose  freedom  as  to  bring  under 
review  every  error  that  by  law  is  not  the  subject  matter  of  ap- 
peal, merely  because  the  Legislature  has  not  provided  a  remedy 
and  has  thought  proper  to  trust,  with  the  right  of  final  judg- 
ment*, a  magistrate  and  freeholders. 

When  we  remember  what  the  imputed  error  in  the  present 
instance  is,  that  if  the  evidence  had  been  heard  and  disregarded, 
in  the  deliberation  and  finding  of  the  Cburt,  there  would  have 
been  no  remedy ;  and  also  resort  to  the  thirteenth  Section  of 
the  A.  A.,  1740,  which  directs  the  evidence  of  all  free  Indians 
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and  slaves  to  be  received  without  oath,  and  proceeds  to  enjoin 
that,  "  the  weight  of  which  evidence  being  seriously  considered, 
and  compared  with  all  other  circumstances  attending  the  case, 
shall  be  left  to  the  conscience  of  the  justices  and  freeholders;" 
and  when,  finally,  we  recur  to  the  causes  that  have  recommended 
the  writ  now  sought,  as  disclosed  by  our  cases — we  shall  find 
no  warrant  to  say  that,  upon  reason  or  precedent,  it  ought  to 
go  now. 

The  order,  therefore,  directing  the  writ  of  prohibition  in 
these  two  cases,  is  reversed,  and  the  motion  to  that  effect 
granted. 

O'Neall,  Wardlaw,  Whitner  and  Glover,  JJ.,  concurred. 

Motion  granted. 
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Joseph  Winship  &  Co.  vs.  Samuel  J.  Buzzard. 

The  plaintiffs  were  gin -makers,  and  tbe  action  was  upon  a  verbal  agreement  to 
purchase  a  gin,  to  be  delivered  to  defendant  at  a  future  day : — Held,  that  it  was 
a  question  for  the  jury,  whether  the  agreement  was  for  the  purchase  of  a  gin 
already  made,  or  for  one  to  be  manufactured;  and,  if  for  the  latter,  that  the 
agreement  was  not  within  the  statute  of  frauds. 

BEFORE  MUNRO,  J.,  AT  NEWBERRY,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge  is  as  follows  : 

"  This  was  an  action  of  assumpsit  to  recover  the  price  of  a 
cotton  gin,  which  the  plaintiffs  alleged  the  defendant  had  con- 
tracted to  purchase  from  them,  through  their  agent,  John  M. 
Young. 

"  The  testimony  of  the  agent,  Young,  which  was  taken  by 
commission,  was  as  follows :  That  the  plaintiffs  are  employed 
in  the  manufacture  of  cotton  gins,  and  reside  in  Atlanta,  in  the 
State  of  Georgia ;  that  some  time  towards  the  close  of  the  year 
1852,  or  the  beginning  of  1853,  the  defendant  contracted  with 
him  as  the  plaintiffs'  agent,  for  the  purchase  of  a  gin  upon  the 
following  terms :  on  the  part  of  the  plaintiffs,  the  gin  was 
warranted  to  gin  out  five  bales  of  cotton,  each  bale  weighing 
three  hundred  pounds,  per  day,  and  was  to  be  delivered  by  them 
at  Newberry  Court  House  some  time  in  the  succeeding  August. 
That  the  price  to  be  paid  for  it  by  the  defendant  was  one 
hundred  and  twenty  dollars,  and  to  be  paid  on  the  25th  of 
December  in  the  same  year.  That  about  the  first  of  August 
the  gin  was  sent  by  the  plaintiffs  from  Atlanta  to  Newberry 
Court  Hous&,  where  it  arrived  in  safety,  but  that  on  its  arrival 
the  defendant  refused  to  receive  it,  giving  as  his  only  reason 
for  refusing  to  receive  it,  that  it  was  right-handed  instead  of 
left-handed.  This  the  witness  explained,  as  meaning  that  the 
band  run  upon  the  right  instead  of  the  left  hand  side  of  the 
gin.     That  when  the  time  agreed  upon  for  the  payment  of  the 
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price  of  the  gin  had  arrived,  this  witness  visited  Newberry,  and 
finding  that  the  defendant  still  persisted  in  refusing  to  take  the 
gin,  he  offered  to  put  it  up  and  to  start  it  for  him,  but  the 
defendant  refused  to  permit  him  to  do  so.  This  witness  also 
stated,  that  gins  are  sometimes  made  right-handed,  and  some- 
times left-handed,  but  they  are  never  made  left-handed  unless 
special  instructions  are  given  to  that  effect  by  the  party 
ordering  one ;  but  that  in  the  contract  in  question  nothing  was 
said  by  the  defendant  as  to  whether  the  gin  was  to  be  right  or 
left-handed. 

"  Here  the  plaintiffs'  testimony  closed,  when  the  defendant's 
counsel  moved  for  a  nonsuit,  upon  the  ground,  that  as  the  con- 
tract rested  entirely  in  parol,  it  was  void  for  want  of  conformity 
to  the  provisions  of  the  17th  section  of  the  statute  of  frauds. 
I  granted  the  motion." 

The  plaintiffs  appealed  on  the  grounds : 

1.  Because  it  is  submitted,  that  the  testimony  established  a 
contract  for  the  sale  of  a  cotton  gin,  and  that  the  same  was  to 
be  delivered  at  Newberry  Court  House,  in  August,  1853  ;  and 
that  the  performance  of  the  contract  by  the  plaintiffs  on  their 
part  entitled  them  to  go  to  the  jury. 

2.  Because  it  is  submitted  that  such  performance  of  the 
contract  by  the  plaintiffs,  took  the  case  out  of  the  17th  section 
of  the  Statute  of  Frauds. 

3.  Because  the  contract  was  sufficiently  proved  by  the  testi- 
mony to  enable  the  plaintiffs  to  recover. 

Summer ',  for  appellant. 

Baxter y  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glovbb,  J.     The  17th  section  of  the  Statute  of  Frauds 
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applies  to  contracts  for  the  sale  of  goods,  wares  and  mer- 
chandize; bnt  a  distinction  has  been  taken  between  contracts 
of  sale  merely  and  contracts  for  the  sale  of  goods,  upon  which 
work  and  labor  is  previously  to  be  bestowed :  {Rondeau  vs. 
Wyatt,  2  H.  Bl.  63  ;  and  Bird  vs.  MuMinbrink,  1  Rich.  199.) 
Sales  of  things  which  exist  in  solido  at  the  time  of  sale,  although 
the  contract  be  executory  and  the  goods  to  be  delivered  at  a 
different  place,  are  within  the  statute:  {Cooper  vs.  Mston,  7  T. 
R.  14.)  Whereas,  a  contract  for  a  chariot  to  be  made,  {Towers 
vs.  Osborne,  Str.  506,)  or  for  the  purchase  of  a  quantity  of  oak 
pins  to  be  cut  and  delivered,  {Ghoves  vs.  Buck,  8  M.  &  S.  178,) 
or  for  a  quantity  of  corn  to  be  thrashed  out,  {Clayton  vs. 
Andrews,  4  Burr.  2101,)  were  held  not  to  be  within  the  statute. 

It  is  not  surprising  that  great  embarrassment  has  been  felt, 
and  that  many  refined  distinctions  have  been  taken  in  construing 
a  statute  which  professes  to  regulate  almost  all  the  contracts 
which  are  entered  into  by  men,  and  which  was  expressly 
intended  to  suppress  fraud.  To  carry  out  the  intention  of  the 
statute,  and  to  prevent  a  perpetration  of  fraud  by  a  strict 
adherence  to  the  letter,  an  interpretation  is  sometimes  given 
which  might  seem  to  contradict  the  language  employed. 

In  this  case,  as  there  was  neither  the  payment  of  earnest- 
money,  acceptance  of  the  article,  nor  a  written  agreement,  the 
plaintiffs  cannot  recover  unless  work  and  labor  were  to  be 
bestowed  on  the  article  which  was  the  subject  of  the  contract. 
The  evidence  on  this  point  was  very  inconclusive,  and  the  Court 
is  induced  to  set  aside  the  nonsuit  only  on  the  ground,  that  a 
jury  may  answer,  if  the  parties  understood  that  the  contract 
was  for  the  sale  of  a  gin  merely,  or  for  the  sale  of  a  gin  on 
which  work  ani  labor  were  to  be  bestowed  before  delivery. 

O'Nrall,  Wardlaw  and  Withers,  JJ.,  concurred. 

Motion  granted. 
Vol.  IX.— 8 
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Chbslbt  Smith  vs.  Young  J.  Culbertson  and  Mary 
McCrackan. 

Conveyance  of  land  for  valuable  consideration  held  void,  the  jury  having  found 
that  it  was  made  with  the  intent  to  defeat  the  cause  of  action  in  a  salt  pending. 

After  a  jury  have  dispersed,  an  affidavit  by  one  of  the  jurors  to  shew  misconduct  in 
himself  and  his  fellow  jurors  in  the  jury-room,  will  not  be  received. 

BEFORE    WARDLAW,  J.,  AT   LAURENS,    EXTRA   TERM, 
AUGUST,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  Trespass  to  try  titles. 

"  The  plaintiff  claimed  under  a  sheriff's  sale  made  bj  virtue 
of  a  fi.  fa.  against  Andrew  J.  Gulbertson ;  the  defendant,  Y. 
J.  Culbertson,  claimed  by  force  of  a  conveyance  from  Andrew 
J.  Culbertson  older  than  the  fi.  fa.  against  Andrew  J.  Culbert- 
son, and  the  question  in  the  case  was,  whether  the  transaction 
in  which  the  title  was  transferred  from  Andrew  J.  Culbertson 
to  Young  J.  Culbertson  was  void.  The  plaintiff  contended 
that  it  was  because,  as  he  alleged,  it  was  fraudulent,  having 
been  intended  to  defeat  the  demand  under  which  subsequently 
the  fi.  fa.  was  issued,  and  the  land  sold  to  the  plaintiff. 

"  Andrew  J.  Culbertson  is  the  son  of  Young  J.  Culbertson, 
has  no  separate  means,  and  has  always  lived  with  his  father 
except  during  unimportant  absences.  About  January,  1851, 
there  was  talk  of  an  engagement  to  marry  subsisting  between 
Andrew  J.  Culbertson  and  Elizabeth  Smith,  daughter  of  plain- 
tiff. The  tract  of  land  now  in  question,  ninety-four  acres, 
lying  near  to  Young  J.  Culbertson's,  was  conveyed  by  Elizabeth 
Watkins  and  her  son,  David  Bell,  to  Andrew  J.  Culbertson, 
with  warranty,  in  consideration  of  four  hundred  and  fifty  dol- 
lars, Young  J.  Culbertson  being  one  of  the  witnesses  to  the 
deed  of  conveyance,  and  the  purchase  money  having  been  paid 
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by  the  note  of  Andrew  J.  Oblbertson  and  of  Young  J.  Culbert- 
son, his  surety,  payable  at  twelve  months. 

"  On  the  26th  of  August,  1851,  Elizabeth  Smith  issued  her 
writ  against  Andrew  J.  Culbertson,  for  breaoh  of  marriage 
contract,  on  whioh  was  an  order  for  bail.  August  27th,  1851, 
the  sheriff  saw  Andrew  J.  Culbertson  and  Young  J.  Culbertson, 
and  attempted  to  arrest  Andrew  J.  Culbertson,  but  failed  to 
do  so.  August  28,  1851,  Young  J.  Culbertson,  Andrew  J. 
Culbertson,  David  Bell,  John  Henderson,  Esq.,  and  John 
Culbertson,  brother  of  Young  J.  Culbertson,  were  together  in 
the  morning.  John  Henderson,  Esq.,  drew  a  conveyance  from 
Andrew  J.  Culbertson  to  Young  J.  Culbertson,  but  after  some 
conference  that  was  destroyed,  and  two  other  deeds  conveying 
the  land  above  mentioned  were  drawn  and  executed,  viz. :  one 
from  Andrew  J.  Culbertson  to  David  Bell,  and  the  other  from 
David  Bell  to  Young  J.  Culbertson ;  (the  latter  with  warranty.) 
The  note  before  executed  was  delivered  by  Bell  to  Young  J. 
Culbertson,  and  another  note,  for  the  same  sum,  payable 
at  the  same  time,  was  made  and  delivered  by  Young  J.  Cul- 
bertson to  David  Bell, 

*  "In  October,  1852,  Elizabeth  Smith  recovered  judgment  in 
the  aotion  for  breach  of  marriage  contract,  against  Andrew  J. 
Culbertson,  and  under  a  fi.  fa.  in  that  case,  the  sheriff,  in 
February,  1854,  sold  and  conveyed  the  land  to  the  plaintiff. 
'  "  A  daughter  of  Young  J.  Culbertson  testified,  that  when 
Andrew  J.  Culbertson  was,  before  the  first  conveyance,  bar- 
gaining about  the  land,  Mrs.  Watkins  said  that  if  he  got 
dissatisfied  with  the  land  in  twelve  months,  she  would  take  it 
back,  and  if  she  wanted  it  he  must  give  it  up ;  and  that  when 
David  Bell  came  he  said  he  would  abide  by  any  agreement 
they  made. 

"  I  submitted  the  question  of  fact  concerning  the  imputed 
fraud  to  the  jury.  Three  months  elapsed  after  the  trial  before 
I  was  served  with  the  grounds  of  appeal,  and  I  have  not  now 
a  very  distinct  remembrance  of  what  I  said  to  the  jury.    I 
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know  that  I  submitted  the  question  as  one  depending  upon 
intention,  and  that  when  the  jury,  after  a  considerable  absence, 
returned  for  instructions,  and  expressed  their  sense  of  the  diffi- 
culty of  knowing  what  parties  intended,  I  told  them  they  must 
meet  the  difficulty,  and,  as  well  as  they  could,  decide,  from  what 
was  done,  from  what  was  said,  from  circumstances,  probabilities 
and  presumptions,  what  were  the  motive  and  purpose  of  the 
transaction,  the  thoughts  and  desires  of  the  parties.  I  said 
that  if  the  first  contract  had  been  rescinded,  and  a  new  one 
made  in  pursuance  of  a  bona  fide  understanding  that  had 
subsisted  previously,  or  if  Young  J.  Culbertson,  had,  in  pro- 
curing the  transfer  of  the  land  to  himself,  the  mere  purpose  of 
indemnifying  himself  against  his  suretyship,  then  there  was  no 
fraud ;  but  that  if  the  purpose  of  the  transaction  had  been  to 
hinder,  delay  or  defeat  Miss  Smith's  cause  of  action,  then  the 
whole  transaction  was  void. 

"  The  jury  found  for  the  plaintiff  the  land  and  damages." 

The  defendant,  Young  J.  Culbertson  appealed  on  the  follow- 
ing grounds,  to  wit : 

1.  Because  it  is  respectfully  submitted  his  Honor,  the  pre- 
siding Judge,  erred  in  charging  the  jury  that  if  any  other 
motive  actuated  the  defendant  Culbertson,  to  purchase  the 
land  in  dispute,  than  a  simple  desire  to  save  himself  from  loss 
on  account  of  his  liability  as  surety  on  the  note  given  by  his 
son  Andrew  Culbertson,  then  the  transaction  was  fraudulent. 

2.  Because  it  was  (according  to  the  proof)  the  understanding 
between  the  parties  at  the  time  of  the  conveyance  to  Andrew 
Culbertson,  that  the  land  should  be  reconveyed,  provided  he 
desired,  and  therefore  no  fraud  could  be  inferred  from  such 
reconveyance,  and  the  subsequent  conveyance  to  the  defendant, 
Y.  J.  Culbertson. 

3.  Because  the  jury  was  misled  by  the  decision  in  the  case 
of  Lowry  and  Pinson,  which  was  cited,  but  which  had  no 
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analogy  to  this  case,  and  his  Honor  should  have  so  instructed 
the  jury. 

4.  Because  the  defendant  Y.  J.  Culbertson,  was  surety  upon 
the  note  given  by  Andrew  Culbertson,  for  the  purchase  (no 
part  of  which  had  been  paid)  and  in  any  view  of  the  case  had 
a  right  to  save  himself  in  the  premises,  and  no  presumption  of 
fraud  could  arise  from  such  transaction. 

5.  Because  the  defendant,  Young  J.  Culbertson,  purchased 
the  land  in  question,  paid  a  fair  price  for  the  same,  and  there 
is  no  evidence  of  collusion  or  unfairness  in  the  same. 

6.  Because  the  verdict  is  otherwise  contrary  to  law  and  the 
evidence. 

At  the  hearing  in  this  Court,  the  defendant  presented  an 
additional  ground  of  appeal,  to  wit. :  "  Because  the  jury 
decided  by  ballot ;"  and  to  sustain  it  he  presented  an  affidavit 
by  one  of  the  jurymen,  and  a  certificate  by  three  others,  to 
the  effect  that  the  jury  were  equally  divided,  and  they  finally 
agreed  that  the  matter  should  be  determined,  and  it  was  deter- 
mined in  the  following  manner,  to  wit. :  Twelve  ballots  with 
the  name  Bf  the  plaintiff,  and  twelve  with  the  names  of  the 
defendants  written  thereon,  were  placed  in  a  hat.  Each  jury- 
man then  drew  a  ballot  from  the  hat.  At  the  first  drawing, 
six  with  the  name  of  the  plaintiff,  and  six  with  the  names  of 
the  defendants  thereon,  were  drawn.  They  then  drew  again, 
and  the  plaintiff's  name  was  found  on  seven  of  the  drawn 
ballots:  whereupon  the  verdict  was  given  in  his  favor* - 

Henderson  for  appellant. 

Sullivan,  contra. 

The  opinion  of  the  Court  was  delivered  by 
Wardlaw  J.     If  the  verdict  in  this  case  was  a  just  response 
to  the  questions  which  were  submitted  to  the  jury,  it  has  es- 
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tablished  that  the  transaction  by  which  the  land  was  conveyed 
to  the  defendant,  Y.  J.  Calbertson,  was  not  the  execution  of  a 
new  contract  made  in  pursuance  of  a  previous  bona  fide  under- 
standing ;  that  Y.  J.  Gulbertson  in  procuring  the  transfer  of 
the  land  to  himself,  was  not  actuated  merely  by  the  motive  of 
obtaining  indemnity  against  his  suretyship ;  and  that  there 
was  a  fraudulent  intention  in  the  parties  to  that  transaction, 
their  purpose  having  been  to  hinder,  delay  or  defeat  Miss 
Smith's  cause  of  action.  It  cannot  be  said  that  there  was  not 
evidence  to  sustain  the  verdict.  Men  might  honestly  differ  in 
the  conclusions  which  they  would  draw  from  the  testimony 
that  was  adduced,  but  the  most  charitable  would  be  forced  to 
acknowledge  that  there  was  something  which  required  explana- 
tion, if  it  did  not  excite  suspicion,  in  the  destruction  of  the 
paper  that  was  prepared  to  convey  the  land  directly  from  the 
son  to  the  father  when  no  legal  incumbrance  existed,  and  the 
substitution  of  two  deeds  and  a  new  note,  which  might  well  be 
supposed  to  have  been  intended  to  cover  up  and  conceal  the 
fact  that  title  had  been  in  the  son.  Supposing  the  fraudulent 
intention  to  have  been  found,  we  perceive  that  the  case  is  like 
that  of  Lowry  and  Pinson,  2  Bail.  324 — not  in  the  particular 
circumstances,  but  in  the  principles  which  governed  that  case. 
The  observations  which  in  the  opinion  given  in  that  case  were 
deduced  from  Twyne's  case,  3  Rep.  82 ;  Worsley  vs.  Be  Mattos% 
1  Burr,  474,  and  Cadogan  vs.  Kennett,  Cowp.  434,  apply 
with  as  much  force  to  this  as  to  that.  Upon  the  grounds  of 
appeal  which  were  served  upon  the  circuit  Judge,  this  Court 
then  finds  no  reason  for  its  interference. 

An  additional  ground  of  appeal  has,  however,  been  exhibited 
in  this  Court,  imputing  misconduot  to  the  jury  in  the  jury- 
room,  and  founded  upon  an  affidavit  of  one  of  the  jurors,  which 
is  confirmed  by  the  certificates  of  three  others.  Without 
dwelling  upon  the  three  months  which  elapsed  between  the 
rendering  of  the  verdict  and  the  date  of  the  affidavit,  this 
Court  has  proceeded  to  consider  the  propriety  of  receiving  the 
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affidavit  of  a  juror,  made  after  the  separation  of  the  jury,  to 
.show  the  misconduct  of  himself  and  his  fellow-jurors  in  the 
jury-room.  In  several  cases  which  have  been  before  this  Court 
within  the  last  ten  years,  (Pulaski  $  Co.  vs.  Ward,  2  Rich. 
120;  Cohen  vs.  Roberts,  2  Strob.  416,  and  McCarty  vs. 
McCarty,  4  Rich.  599,)  affidavits  of  jurors  and  others  have 
brought  to  the  notice  of  the  Court  matters  which  imputed 
misconduct  to  some  of  the  parties,  their  agents  or  friends,  or 
to  some  of  the  jurors  when  they  were  out  of  the  jury-room, 
and  properly  subject  to  the  observation  of  other  persons.  In 
such  cases  the  Court  has  exercised  its  discretion,  with  intima- 
tions of  the  necessity  of  subjecting  the  introduction  of  such 
affidavits  to  severe  restrictions. 

But  here  the  privacy  of  the  jury-room  is  to  be  invaded. 
The  grounds  upon  which  the  assent  of  the  jurors  to  the  verdict 
publicly  rendered  was  given  are  to  be  scrutinized ;  and  men 
sworn  to  render  a  true  verdict  according  to  the  evidence,  are  to  be 
heard  declaring  that  they  agreed  to  abide  the  determination  of 
chance,  and  yielded  their  assent  to  the  verdict  only  because 
they  had  entered  into  this  agreement,  plainly  repugnant  to 
the  obligation  of  the  oath  they  had  taken. 

The  mischiefs,  the  delays,  the  arts,  the  scandal  likely  to 
ensue,  come  naturally  to  our  thoughts,  when  we  imagine 
encouragement  given  to  the  pursuit  of  jurors  by  disappointed 
suitors,  for  the  purpose  of  obtaining  affidavits  to  invalidate 
verdicts  regularly  rendered.  Any  affidavit  made  by  a  juror 
for  this  purpose,  after  separation  of  the  jury,  is  dangerous  and 
suspicious;  but  especially  so  is  an  affidavit  showing  gross 
impropriety,  in  which  all  the  jurors  participated,  and  which,  at 
its  commission,  was  known  only  to  themselves.  A  verdict 
decided  by  chance  may  be  set  aside;  so  may  be  a  verdict 
which  was  decided  by  a  bare  majority  of  the  jury,  and  one 
which  was  rendered  against  the  will  of  any  juror.  Yet 
verdicts  must  generally  be  attained  by  compromise  of  some 
sort.    The  reasons  of  various  jurors  are  no  doubt  often  ridicu- 
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lously  absurd.  There  must,  however,  be  an  end  of  litigation. 
After  a  verdict  had  been  rendered,  and  the  jurors  have  dis- 
persed, a  juror  would  not  be  heard  who  would  say  that  his 
assent  was  forced,  or  was  given  under  some  misconception,  or 
according  to  some  chance,  whose  decision  he  had  privately 
resolved  to  adopt.  His  public  solemn  act  would  refute  all 
such  after-thoughts;  and  his  silence,  when  he  should  have 
spoken,  would  outweigh  his  subsequent  assertions.  With  like 
reason,  the  solemn  act  done  by  a  jury  as  a  body,  should  not 
be  invalidated  by  affidavits  contradictory  of  it,  which  some  or 
all  of  the  jurors  may  make  concerning  the  private  reasons 
which  influenced  the  body,  imputing  misconduct  to  themselves, 
and  not  to  other  persons.  Whether  they  have  been  misled  by 
sophistry  or  mistake,  or  have  adopted  the  determination  of  a 
majority  or  of  chance,  they  have  upon  their  oaths  unanimously 
rendered  a  verdict  in  solemn  form,  and  high  considerations  of 
justice  and  policy  place  that  verdict  beyond  their  future 
influence.  Decency  itself  forbids  that  they  should  assail  it 
by  disclosing,  to  their  own  shame,  the  secrets  of  their 
conclave. 

After  experience  of  the  consequences  which  must  result 
from  receiving  affidavits  of  jurors  such  as  that  now  before  us, 
the  Courts  in  England  and  some  of  these  United  States  have 
declared  them  wholly  inadmissible.  (Vaise  vs.  Delaval,  1 
Term.  Rep.  11 ;  Owen  vs.  Warburton,  4  Bos.  &  Pul.  326 ; 
Dana  vs.  Tucker,  4  Johns.  487;  Willing  vs.  Swassey, 
Browne's  Penn.  Rep.  127.)  We  are  therefore  of  opinion 
that  the  affidavit  made  in  support  of  the  additional  ground  of 
appeal  in  this  case  cannot  be  heard. 

Motion  dismissed. 

O'Nball,  Withers,  Whitner,  Glover  and  Musro,  JJ., 
concurred. 

Motion  dismissed. 
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The  State  vs.  Jambs  Bryant. 

Where  a  hone  is  stolen  in  one  distriot  and  is  oarried  by  the  thief  into  another  and 
there  sold,  the  indictment,  under  the  statute,  for  horse-stealing,  may  be  in  the 
latter  district 

BEFORE  MUNRO,  J.,  AT  KERSHAW,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"The  proof  in  the  case  was  quite  satisfactory,  that  the 
defendant  had  stolen  the  horse  of  John  Whitaker,  Jr.,  and  that 
the  original  taking  was  in  Richland  District,  but  the  defendant 
had  ridden  the  horse  into  Kershaw,  where  he  had  offered  to 
trade,  and  finally  did  trade,  the  horse  for  five  dollars  and  a 
watch  worth  five  dollars. 

"  In  reference  to  the  only  ground  earnestly  pressed  for  the 
defence,  I  charged  that  the  conversion  in  Kershaw  was  suffi- 
cient to  constitute  the  offence  in  Kershaw. 

"  The  jury  found  the  defendant  guilty." 

The  defendant  appealed  and  now  moved  this  Court  for  a 
new  trial,  on  the  ground : 

That  his  Honor  ought  to  have  charged  that  the  offence  was 
not  committed  in  Kershaw  District. 

Bellinger,  for  appellant. 

Fair,  Solicitor,  contra. 

The  opinion  of  the  court  was  delivered  by 

Whitnbr  J.  Where  goods  stolen  in  one  county  have  been 
carried  by  the  offender  into  another,  he  may  be  indicted  and 
convicted  in  either — for  in  legal  contemplation  the  continuance 
of  the  asportation  is  a  new  caption.  1  Hale,  P.  C,  507 ;  2 
East,  P.  C..771. 
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Although  this  rule  as  to  larceny  at  common  law  is  not  to  be 
controverted,  it  is  insisted  the  rule  does  not  apply  to  horse- 
stealing being  an  offence  against  the  statute.  This  Court  has 
not  been  able  to  perceive  any  good  ground  for  a  distinction. 
The  property  in  the  goods  is  not  changed  and  the  law  con- 
siders them  in  the  possession  of  the  proprietor  until  he  is 
legally  divested : — The  continuance  of  the  trespass  is  as  much 
a  wrong  as  the  original  taking  and  therefore  the  continued 
possession  of  the  wrong  doer  is  a  continued  taking  and  at  each 
moment  manifests  the  same  disposition  (animumfurandi)  that 
prompted  the  original  act. 

It  is  urged  that  such  a  rule  may  subject  the  party  to 
be  twice  proceeded  against,  but  such  an  objection  applies 
equally  to  each  class  of  cases  whether  at  common  law  or 
under  a  statute:  I  presume  however  this  is  a  mistaken  view 
and  when  the  question  arises  I  think  it  will  be  found  the  con- 
viction thus  had,  may  be  well  pleaded  in  bar  in  a  second 
prosecution. 

In  some  of  our  sister  States  the  principle  has  been  carried 
further  and  held  applicable  to  cases  in  which  property  stolen 
in  one  State  has  been  carried  into  another.  In  a  case  reported 
in  2  Mass.  14,  Sedgwick  J.,  saw  no  good  reason  why  if  one 
should  offend  against  the  laws  of  two  States  he  should  not  be 
punished  in  both,  avowing  that  he  "  felt  no  such  tenderness  for 
thieves  as  to  desire  that  they  should  not  be  punished  wherever 
guilty." 

I  am  not  called  on  however  to  express  any  opinion  as  to 
such  a  case. 

The  objection  taken  in  this  case  derives  force,  it  has  been 
insisted,  from  the  necessity  for  legislative  aid  in  the  prosecu- 
tion for  a  homicide,  where  the  blow  had  been  inflicted  in  one 
county  of  which  the  party  died  in  another ;  but  in  such  a  case 
it  will  be  seen  there  is  no  continuance  of  the  action  as  in  the 
case  of  stealing.    The  question  of  difficulty  in  the  instance 
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adduced,  until  settled  by  statute,  was  whether  the  offender 
could  be  reaohed  at  all. 

The  cases  of  the  Commonwealth  v.  Randy  7  Met.  475 ;  Rex 
v.  Parkie,  1  Mood.  Cr.  Gases,  45,  are  in  point. 

The  motion  for  a  new  trial  is  dismissed. 

O'Nball,  Wardlaw,  Withers  and  Munro,  JJ.,  concurred. 
Motion  dismissed. 
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Wert  Adams  and  Wipe  w.  W.  Waties  Rees. 

Where  ft  will  was  proved  in  common  form,  but  the  executor  did  not  qualify,  and 
treating  the  will  as  a  nullity,  converted  a  slave,  which  was  bequeathed  to  the 
plaintiff,  to  his  own  use : — Held,  that  trover  oould  not  be  maintained  for  the  con- 
version, no  assent  to  the  legacy  being  shown. 

BEFORE  O'NEALL,  J.,  AT  SUMTER,  SPRING  ^ERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  In  this  case,  which  was  an  action  of  trover  for  a  negro 
woman  named  Clarissa  and  her  child,  by  the  will  of  Mary 
Rees,  dated  6th  February,  1832,  Clarissa  was  bequeathed  to 
her  granddaughter,  Sarah  Huger  Mayrant,  now  the  wife  of 
the  plaintiff,  Wert  Adams.  There  was  no  dispute  that  this 
woman  once  belonged  to  the  testatrix,  who  died  in  Mobile* 
in  1888. 

"  The  late  Orlando  S.  Rees,  and  Maria  P.  Mayrant,  the 
mother  of  Mrs.  Adams,  were  named  as  executor  and  executrix 
of  the  will.  It  was  proved  in  common  form  in  1888.  Neither 
the  executor  or  executrix  qualified.  According  to  the  state- 
ment of  the  defendant,  John  Mayrant  and  wife,  the  executrix 
Maria  P.,  and  the  executor,  Orlando  S.  Rees,  defendant's 
father,  had  settled  the  legacy  between  themselves  and  thereby 
transferred  this  woman  to  Orlando  S.,  in  payment  of  a  large 
debt  which  John  Mayrant  owed  to  him.  He  said  they  had 
treated  the  will  as  a  nullity. 

"The  defendant  admitted  he  had  the  woman  and  child  in 
possession  and  refused  to  give  her  up  on  a  demand  made  by  the 
agent  of  the  plaintiffs. 

"  On  closing  the  plaintiffs'  case,  a  motion  was  made  for  a 
nonsuit,  on  the  ground  that  there  was  no  assent  of  the  executor 
and  executrix  to  the  legacy. 

"I  thought  that  the  course  pursued  by  the  executor  and 
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executrix,  in  treating  the  property  as  that  of  John  Mayrant, 
and  the  executor,  Orlando  Bees,  receiving  and  holding  it  as  his 
own,  dispensed  with  the  necessity  of  proving  an  assent. 

"  It  appeared  from  the  defence  that  the  defendant  was  in 
possession  as  executor  of  William  J.  Bees;  deceased,  to  whom 
the  negro  came  by  bequest  or  descent  from  Orlando  S.  Bees, 
deceased.  The  case  was  submitted  to  the  jury.  They  found 
for  the  plaintiff  six  hundred  and  twenty-five  dollars." 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit  on  the  grounds : 

1.  Because  the  plaintiffs  proved  no  title,  possession  or  right 
of  possession  in  them,  sufficient  to  maintain  their  action. 

2.  Because  the  property  sued  for  being  a  legacy,  bequeathed 
to  the  plaintiff,  Sarah  Huger  Adams,  the  plaintiffs  offered  no 
proof  of  the  assent  of  the  executors,  or  acceptance  by  the 
legatee. 

« 
Sumter y  Moses,  for  appellant.  gJ 

Gaston,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  assent  of  the  executor  to  a  legacy,  essen- 
tial to  the  legatee's  right  at  law,  may  be  given  before  probate 
and  is  usually  a  fact  for  the  jury ;  but  a  will  of  personalty  must 
be  proved  in  the  Ordinary's  Court,  before  a  Court  of  common 
law  can  know  that  there  is  such  a  will,  is,  or  ever  was,  any 
legatee  or  executors  under  it.  Here  neither  Orlando  S.  Bees, 
nominated  executor,  nor  his  sister  Maria  P.  Mayrant,  nominated 
executrix,  ever  took  probate,  but  the  will  was  proved  by  some 
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witness,  and  filed  in  the  ordinary's  office ;  although  no  grant  of 
administration  was  made.  Orlando  S.  Reee,  and  John  Mayrant, 
husband  of  Maria  P.,  treating  the  supposed  will  as  a  nullity, 
made  distribution  of  the  estate  of  the  decedent,  Mrs.  Mary 
Bees,  and  Orlando-  S.  Bees,  took  the  slave  Clarissa,  that  had 
been  bequeathed  to  the  plaintiff  Mrs.  Adams,  then  the  infant 
daughter  of  John  Mayrant,  in  payment  of  a  debt  owing  from 
John  Mayrant  to  himself,  and  converted  that  slave  to  his  own 
use.  If  the  will  was  proved  and  the  legacy  was  to  Orlando  S. 
Bees,  executor,  this  conduct  would  have  shown  his  assent  to  his 
own  legacy ;  but  it  is  rather  an  express  dissent  than  an  assent 
by  him  to  the  legacy  bequeathed  to  his  niece. 

A  conversion  of  the  testator's  goods  to  an  executor's  own  use 
might  have  been  rightful  before  the  Acts  of  our  Legislature 
which  require  that  an  order  from  the  ordinary  shall  sanction  a 
sale  by  an  executor.  1  Wms.  on  Exors.  548 ;  1  Saund.  307. 
Even  under  our  Acts  goods  bequeathed  may  be  retained  by  an 
executor  until  his  assent  has  been  given  to  the  legatee,  or  until 
a  decree  in  Equity  has  been  rendered  against  him ;  and  before 
such  decree,  he  may  in  the  absence  of  special  circumstances, 
require  an  accounting  into  which  he  may  bring  all  the  debts  of 
the  testator,  whether  to  himself  or  other  persons,  and  all  his 
rightful  advances  and  expenditures.  Conversion  by  him  may 
show  a  breach  of  trust  or  devastavit,  and  his  withholding  a 
legacy  from  a  legatee,  after  his  acknowledgment,  express  or 
implied,  that  such  course  is  no  longer  needed  for  his  protection, 
may  be  the  ground  for  a  decree  in  equity  compelling  his  assent 
or  his  delivery  of  the  legacy.  But  a  Court  of  law  is  incompe- 
tent to  investigate  the  grounds  upon  which  an  executor  with- 
holds a  legacy  or  his  assent  to  it ;  for  such  Court  cannot  take 
the  accounting  under  which  his  conduct  might  be  justified,  and 
if  it  should  deem  an  acknowledgment  that  all  debts  have  been 
paid,  to  be,  of  itself,  equivalent  to  an  assent,  and  upon  that 
sustain  a  legatee's  action,  it  might  take  from  an  executor  the 
very  means  in  view  of  which  the  acknowledgment  was  made. 
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The  plaintiffs  may  procure  administration  cum  testamento 
annexoy  or  take  such  other  course  as  they  may  be  advised  to 
take.  They  cannot  sustain  this  action,  and  would  derive  no 
benefit  from  an  order  for  new  trial,  Therefore  a  nonsuit  is 
ordered. 

Withers,  Whitner  and  Munro,  JJ.,  concurred. 

Motion  granted. 
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Paul  Speignbr  vs.  F.  Cooker. 

A  witness  residing  out  of  the  district,  in  addition  to  his  costs  for  actual  attendance, 
is  entitled  to  one  dollar  for  every  thirty  miles  he  travels  in  going  to  and  return- 
ing from  Court. 

BEFORE  MUNRO,  J.,  AT  RICHLAND,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  In  taxing  the  cost  for  the  plaintiff  who  recovered  a  verdict 
in  the  above  case,  the  clerk  of  Court,  allowed  to  witnesses  who 
reside  out  of  the  district  but  attended  Court  under  subpoena, 
mileage,  at  the  rate  of  one  dollar  for  every  thirty  miles,  going 
and  returning,  of  the  distance  between  th,e  rqpidence  of  the 
witness,  and  Columbia,  where  the  case  was  tried,  in  addition  to 
one  dollar  per  day  for  actual  attendance,  and  included  the 
amount  in  the  execution  against  the  defendant. 

"  To  a  rule  upon  the  clerk  to  show  cause  why  he  had  taxed 
this  mileage  of  the  witnesses,  he  made  a  return  stating  in 
substance,  that  it  was  done  in  conformity  to  his  uniform  practice 
and  custom  during  the  time  he  had  held  the  office  of  clerk,  now 
upwards  of  forty-nine  years,  and  that  its  propriety  had  never 
before  been  questioned. 

"Not  finding  any  express  statutory  provision  allowing 
mileage  to  witnesses  as  a  part  of  the  cost  that  may  be  taxed  in 
a  case,  whatever  may  be  the  practice  in  some  of  the  districts, 
I  granted  an  order  directing  the  clerk  to  retax  the  cost  and 
disallow  the  mileage." 

The  plaintiff  appealed  on  the  ground : 

Because  by  a  just  construction  of  the  Act  of  1791,  the  allow- 
ance of  one  dollar  per  day  is  not  restricted  to  the  number  of 
days  the  witness  is  in  actual  attendance  on  the  Court,  but 
includes  all  the  days  the  witness  is  engaged  in  performing  the 
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service  or  duty  of  a  witness ;  the  clerk's  allowance  of  thirty 
miles  for  a  day's  journey  is  a  reasonable  estimate ;  and  this 
construction  of  the  statute  has  been  established  and  confirmed 
by  the  uniform  usage  throughout  the  State. 

Bauzkett,  for  appellant. 

Bellinger,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  In  this  case  the  question  presented  is  one  which 
I  supposed  had  long  ago  been  settled.  When  I  was  a  student 
of  the  South  Carolina  College,  in  1811  and  1812,  mileage  was 
taxed  and  allowed  to  me,  as  a  witness  attending  the  Courts  of 
Newberry.  When  I  was  admitted  to  the  bar  in  1814,  and  ever 
since,  so  far  as  my  practise  or  knowledge  extended,  it  was 
uniformly  allowed. 

It  will  be  seen  that  the  allowance  arose  out  of  the  County 
Court  Act  of  1785,  §  16,  P.  L.,  372 :  it  provides,  that  "a  witness 
shall  be  allowed  2*.  6d.9  lawful  money  for  every  day's  atten- 
dance" and  where  the  witness  resides  in  or  is  summoned  out 
of  another  county  he  shall  be  allowed  2d.  per  mile  for  coming 
to,  or  returning  from  Court,,  besides  ferriages.  The  same  section 
provides  and  allows  thirty  miles  per  day  for  the  travelling  of  a 
witness,  in  coming  to  or  returning  from  Court,  in  the  protec- 
tion from  arrest. 

Putting  these  two  provisions  together  the  construction  was 
that  a  witness  should  be  allowed  five  shillings  per  day  of  thirty 
.miles  travel.  Looking  to  the  fee  bill  of  1791,  it  will  be  seen 
that  the  allowance  to  a  witness  is  not  confined  to  the  days  at- 
tending Court.  The  two  provisions  on  this  subject  are,  1st, 
"  To  each  material  witness  attending  Court  residing  in  the 
cities,  towns,  or  villages,  where  the  Court  is  held,  per  day,  two 
shillings  and  four  pence."  "  Each  witness  from  the  country 
Vol.  IX.— 9 
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including  horse  hire,  per  day,  four  shillings  and  eight  pence- 
all  witnesses  to  be  allowed  their  ferriage  and  toll."  It  will  be 
observed  that  these  provisions  relate  to  attendance  in  Charles- 
ton. Witnesses  in  the  County  Court  were  considered  as  en- 
•  titled  to  this  per  diem  when  living  out  of  the  town  or  village 
where  the  Court  sat,  and  when  living  out  of  the  county  instead 
of  five  shillings  they  were  allowed  four  shillings  and  eight 
pence  for  every  thirty  miles  travelling,  this  being  considered  a 
part  of  their  attendance.  This  construction  was  well  war- 
ranted by  the  term  "  attending,"  for  a  witness  may  very  well 
be  said  to  be  attending  from  the  day  he  sets  out  from  home. 
When  the  County  Courts  were  abolished  in  1799,  (Section  9, 
2  Faust,  265,)  this  allowance  was  carried  forward  into  the 
Courts  of  General  Sessions  and  Common  Pleas  for  each  Dis- 
trict. It  will  be  seen  that  that  Act  only  repeals  all  Acts  re- 
pugnant to  it.  The  provision  about  the  travelling  of  witnesses 
was  in  no  way  repugnant  to  it,  or  the  fee  bill  of  1791,  and 
might  therefore  be  very  well  considered  as  of  force. 

A  witness  too-  is  not  regarded  as  an  officer  of  the  Court ;  the 
per  jdiem  allowance,  in  the  Act  of  1791,  is  put  under  the  head  of 
attorney's  fees,  in  extraordinary  cases.  The  witness  is  supposed 
to  be  paid  by  the  attorney,  and  hence  he  is  allowed  for  it  in  the 
fee  bill.  In  the  note  to  Miller's  Comp.  at  page  109,  "the 
travelling  and  ferriage"  of  a  witness  who  resides  out  of  the  dis- 
trict is  supposed  to  be  allowed  to  the  party  as  a  reimbursement 
for  actual  expenses. 

If  however  the  allowance  to  a  witness  living  out  of  the  dis- 
trict for  his  travelling  was  more  uncertain,  it  has  been  judici- 
ally recognized  and  allowed  more  than  twenty  years  ago  in 
Cox,  Matiland  $  Co.  vs.  The  Charleston  F.  £  M.  Insurance 
Company,  3  Rich.  331,  and  it  is  now  too  late  to  question  its 
correctness.  In  that  case  it  was  said,  on  examining  the  clerk's 
taxation  of  the  costs,  which  was  submitted  with  the  motion  for 
a  new  trial :  "  The  charge  for  the  travelling  of  a  witness,  who 
lives  out  of  the  district  where  the  cause  is  tried,  and  for  the 
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ferriage  paid  by  him,  is  allowed  in  conformity  to  the  Act  of  the 
Legislature.  If  the  witness  resides  out  of  the  State,  that  fact 
will  not  deprive  him  of  the  allowance  for  travelling  and  ferriage 
within  the  State."  The  Act  thus  spoken  of  must  have  been  the 
County  Court  Act,  the  provisions  of  which  I  have  already  set 
out. 

In  the  Q-.  $  0.  B.  R.  Company  vs.  Choice,  7  Rich.  40,  it  will 
be  seen  that  Mr.  Gantt  was  allowed  mileage  from  Charleston, 
as  a  witness  there  residing. 

The  motion  to  reverse  the  order  of  the  circuit  Judge  is 
granted. 

Wardlaw,  Withers,  Whitner  and  Munro,  JJ.,  concurred. 

Glover,  J.,  absent  at  the  argument. 

Motion  granted. 


124  APPEALS    AT    LAW. 


Honey  &  Co.  rt.  Palmer  6  Jordan. 


T.  M.  Horsey  &  Co.  vs.  Palmer  &  Jordan. 

Garnishees  in  attachment  allowed,  after  judgment  recovered  against  the  absent 
debtor,  farther  time,  npon  good  cause  shewn,  to  make  their  return. 

BEFORE  WHITNER,  J.;  AT  MARION,  SPRING  TERM,  1855. 

Suit  by  attachment.  William  F.  Richardson  and  Andrew  J. 
Richardson  wero  summoned  as  garnishees  and  failed  to  make 
return.  Judgment  against  the  absent  debtors  was  entered 
28th  October,  1854 ;  and  at  this  Term  the  plaintiffs  moved  for 
leave  to  enter  judgment  against  the  garnishees.  This  motion 
was  resisted ;  and  by  affidavit  it  was  shewn  for  cause,  that  the 
garnishees  had  been  summoned  in  several  cases — had  made  re- 
turns, as  they  supposed  and  believed,  in  all  of  them,  and  had 
surrendered  the  entire  effects  in  their  hands,  the  proceeds  of 
which  had  been  applied  to  older  cases.  No  dissatisfaction  had 
been  expressed  with  their  returns,  and  they  denied  all  recollec- 
tion of  having  had  notice  in  this  case. 

His  Honor  refused  the  plaintiffs'  motion,  and  gave  the  gar- 
nishees further  time  to  make  their  return. 

The  plaintiffs  appealed  on  the  grounds: 

1.  Because  the  Act  of  Assembly,  1844,  is  positive  and  per- 
emptory that  garnishees  failing  or  neglecting  to  make  their 
returns,  shall  be  liable  to  have  judgment  entered  up  against 
them  after  two  days'  notice,  and  that  it  was  not  competent  for 
his  Honor  to  hear  an  excuse  or  permit  the  garnishees  to  make  a 
return  at  a  future  time. 

2.  That  the  affidavit  of  garnishees  stating  in  general  terms 
that  they  had  exhausted  the  assets  of  the  absent  debtors,  with- 
out even  a  return  showing  the  manner  and  the  amount  of  pay- 
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ment  was  not  satisfactory  shewing  to  excuse  their  default,  and 
his  Honor  should  have  permitted  plaintiffs  to  have  entered  up 
judgment  against  said  garnishees. 

C.  D.  Evans,  for  appellants. 

Earllee  and  McDuffie,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Gloveb,  J.  The  Act  of  1844,  (11  Stat.  290)  provides, 
"  that  in  case  any  garnishee  shall  neglect  or  refuse  to  make  the 
returns  required  by  law,  upon  motion  being  made  in  open 
Court,  after  at  least  two  days'  notice  thereof,  judgment  shall  be 
entered  against  the  said  garnishee  according  to  the  provisions 
of  the  attachment  law,"  &c.  By  the  Act  of  1744,  (3  Stat.  616,) 
the  garnishee  is  required  to  appear  at  the  return  of  the  writ, 
or  at  farthest  during  the  sitting  of  the  Court  next  after  such 
return,  and  for  default  of  appearing,  or  discovering  what  mo- 
nies, &c,  he  has  in  his  possession  or  power,  judgment  shall  be 
given  against  him. 

It  has  been  insisted,  in  argument,  that  the  language  employed 
is  imperative  and  admits  the  exercise  of  no  discretion  on  the  part 
of  the  Court  in  permitting  a  defaulting  garnishee  to  make  his 
return,  under  any  circumstances,  after  the  time  limited  for  that 
purpose.  For  a  construction  of  the  Act  of  1744,  it  is  only  ne- 
cessary to  refer  to  the  case  of  Ghreen  vs.  McDonnell,  (1  Bail. 
304,)  which  decided  that  the  neglect  of  the  garnishee  must  be 
wilful  and  that  the  Court  would  determine,  from  all  the  cir- 
cumstances, whether  the  degree  of  negligence  had  been  such 
as  would  or  would  not  excuse  the  default.  This  construction 
was  afterwards  re-affirmed  in  the  case  of  Hunter  £  Brown  vs. 
Andrew*,  2  Sp.  73. 

The  garnishees  in  this  case  had  discovered  and  returned,  in 
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other  attachments  which  had  been  issued  against  the  absent 
debtors,  all  the  monies,  goods,  chattels,  debts,  or  books  of  ac- 
count in  their  possession  or  power,  and  denied  all  recollection 
of  notice  in  the  case  of  the  plaintiffs.  It  is  manifest  that  their 
negligence  was  not  wilful',  and  great  injustice  would  be  done  if 
judgment  should  be  rendered  against  the  garnishees. 

This  Court  is  satisfied  with  the  order  made  by  the  circuit 
Judge  and  the  motion  is  dismissed. 

O'Neall,  Wardlaw,   Withers  and  Whitnbr,  JJ.?  con- 
curred. 

Motion  dismissed. 
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H.  N.  Ward  vs.  W.  W.  Glbnn. 

Feme  covert,  baring  a  separate  estate,  made  her  will,  which,  after  her  death  was 
admitted  to  probate  in  common  form.  More  than  four  year?  after  the  probate,  an 
agent  of  the  husband  applied  for  letters  of  administration  on  her  estate,  which 
the  ordinary  refused  to  grant : — On  appeal,  held,  that  the  refusal  was  proper — 
that  until  the  probate  was  revoked  letters  of  administration  could  not  be  granted. 

It  does  not  follow  beoause  testatrix  is  &  feme  covert  that  her  testament  is  absolutely 
void — the  law  which  disables  her  having  its  exceptions. 

Where  the  will  of  a  deceased  person  has  been  admitted  to  probate,  letters  of  ad- 
ministration  upon  the  estate,  as  in  oase  of  intestacy,  cannot  be  granted  until  the 
probate  has  been  revoked. 

BEFORE  WARDLAW,  J.,  AT  UNION,  FALL  TERM,  1855. 

A  full  statement  of  this  case  will  be  found  in  the  opinion 
delivered  in  the  Court  of  Appeals. 

Gadberry,  for  appellant, 

Thomson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  This  was  an  appeal  from  a  decree  of  the  ordinary 
of  Union  District,  suggesting,  that  property  had  been  settled 
by  the  Court  of  Equity,  in  trust  for  the  sole  and  separate  use 
of  Lucy  Ivey,  a  married  woman,  without  the  power  of  appoint- 
ment, limitation  or  remainder  over  at  her  death :  that  she  made 
a  last  will  and  testament,  and  died,  leaving  her  husband,  Samuel 
Ivey,  surviving  her,  who,  in  her  lifetime,  had  abandoned  her 
and  for  more  than  twenty  years  and  at  her  death  lived  in  Ala- 
bama with  the  knowledge  of  the  said  Lucy.  That  her  last  will 
and  testament  was  admitted  to  probate  in  common  form  and 
letters  testamentary  granted  to  W.  W.  Glenn,  whom  she  had 
appointed  the  executor  thereof.  That  the  application  of  Samuel 
Ivey  requiring  said  will  to  be  proved  in  due  form  of  law  was 
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refused  by  the  ordinary,  and  that  an  appeal  from  the  decree  of 
the  ordinary  to  the  Court  of  Law  was  dismissed. 

Afterwards,  and  more  than  four  years  after  said  will  had 
been  proved  in  common  form,  H.  N.  Ward  in  right  of  Samuel 
Ivey,  applied  for  administration  of  the  goods  and  chattels  of 
the  said  Lucy  Ivey,  and  on  this  application  the  ordinary  pro- 
nounced the  following  decree : 

"  I  do  adjudge,  decree  and  determine,  that  the  said  letters 
testamentary,  granted  to  the  said  W.  W.  Glenn,  executor  of 
the  said  Lucy  Ivey,  do  now  operate  as  a  bar  to  my  granting 
administration  on  the  estate  of  Lucy  Ivey.  And  I  do  further 
hold  and  determine,  that  my  former  decree  as  to  the  said  Lucy 
Ivey's  will  and  the  appeal  therefrom,  and  the  judgment  of  the 
Court  of  Law,  confirming  my  former  decree,  is  now  also  a  bar 
to  my  granting  administration  on  the  said  Lucy  Ivey's  estate. 
And  inasmuch  as  the  said  Samuel  had  abandoned  the  said  Lucy 
Ivey  for  more  than  twenty  years,  almost  anything  may  be  pre- 
sumed to  sustain  the  rights  of  parties,  and,  in  my  opinion,  a 
married  woman  can  legally  make  a  will  of  her  separate  property 
without  the  consent  of  her  husband  when,  as  in  this  case,  the 
property  has  been  Bettled  to  her  separate  use  by  the  Court  of 
Equity." 

From  this  judgment  of  the  ordinary  the  appeal  to  the  Circuit 
Courtof  law  suggested  the  following  errors,  on  which  issue  was 
joined : 

1.  Because  the  petitioner  was  entitled  to  administration  on 
the  estate  of  the  deceased  as  he  was  representing  the  husband, 
and  no  other  person  was  applying  for  the  same. 

2.  Because  the  alleged  will  of  Lucy  Ivey  was  inoperative  and 
void,  she  being  a  married  woman  at  the  date  of  the  same  and 
at  her  death,  and  was  incompetent  to  make  a  testamentary 
disposition. 
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3.  Because  the  decision  of  the  ordinary,  admitting  the  sup- 
posed will  of  Lucy  Ivey  to  probate,  was  illegal  and  void,  he 
having  no  jurisdiction  to  admit  to  probate  the  will  of  a  married 
woman. 

4.  Because  the  decree  of  the  ordinary  heretofore  made  on 
the  application  of  Samuel  Ivey,  praying  for  the  probate  of  the 
will  of  Lucy  Ivey,  is  no  bar  to  the  present  proceeding,  the  sub- 
ject matter  being  entirely  different,  and  forms  no  reason  why 
administration  should  not  be  granted. 

5.  Because  there  was  no  evidence  of  acquiescence  on  the  part 
of  Samuel  Ivey  as  to  the  right  of  his  wife  to  make  a  will,  but 
on  the  contrary  he  uniformly  opposed  it  when  brought  to  his 
knowledge,  and  was  not,  until  recently,  advised  of  the  fact  of 
any  attempt  to  exercise  said  privilege. 

6.  Because  there  was  no  evidence  before  the  ordinary,  that 
Lucy  Ivey,  either  at  the  date  of  her  supposed  will  or  at  her 
death,  lived  separate  and  apart  from  her  husband. 

7.  Because  the  decree  of  the  ordinary,  on  the  case  made  is 
against  law,  and  should  be  reversed. 

Judge  Wardlaw,  who  heard  the  appeal  and  suggestion  on 
circuit,  declined  to  interfere  with  the  decision  of  the  ordinary, 
refusing  the  grant  of  administration,  on  the  ground,  that  the 
existing  validity  of  a  will  and  of  the  grant  of  probate  there- 
under was  res  judicata,  which  could  not  now  be  reversed  or 
re-examined. 


From  this  judgment  H.  N.  Ward  appeals  to  this  Court,  on 
the  following  grounds : 

1.  Because  the  will  of  Lucy  Ivey  being  absolutely  void,  the 
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decision  of  the  ordinary,  admitting  it  to  probate  in  common 
form,  could  not  make  it  valid. 

2.  Because  the  Act  of  1839,  is  no  bar,  and  the  ordinary 
having  no  jurisdiction,  the  subject  matter  could  not  be  res 
judicata. 

It  is  assumed  in  the  first  ground  of  appeal  that  the  will  of  a 
married  woman  is  absolutely  void,  and,  in  support  of  the  motion 
to  reverse  the  judgment  of  the  Circuit  Court,  it  has  been  argued, 
that  the  ordinary  has  no  jurisdiction  to  grant  probate  of  such 
a  will. 

A  feme  covert  cannot  devise  her  real  estate  except  under  a 
power,  even  with  the  consent  of  her  husband ;  not  only  because 
he  would  have  the  strongest  temptation  to  control  the  devise  of 
her  property  which,  if  he  survived,  would  not  descend  on  him ; 
but  because  our  Act  of  1789,  (5  Stat.  106,)  authorizing  the 
disposition  of  real  estate  by  will,  expressly  excepts  feme  coverts, 
persons  of  unsound  mind  and  infants.  Nor  may  a  married 
woman  dispose  of  her  personal  property  by  will,  because  she  is 
sub  potestate  viri,  and  cannot  exercise  the  free  agency  neces- 
sary to  testamentary  capacity.  The  5th  Sec.  of  the  Act  of 
1784,  (3  Stat.  382,)  affirming  this  principle,  provides,  "  that 
any  will  or  testament  made,  or  to  be  made,  by  a  feme  covert, 
idiot  or  any  person  of  non  sane  memory,  shall  not  be  good  or 
valid  in  law."  There  are  some  exceptions,  however,  to  the 
disability  of  coverture.  A  married  woman  may  dispose  of  her 
separate  estate,  when  the  power  to  do  so  is  conferred  by  the 
instrument  creating  her  estate.  Reid  vs.  Lamar,  1  Strob. 
Eq.  27.  She  may  also  bequeath  her  personal  property  by  the 
license  of  her  husband,  provided  the  presumption  of  restraint 
is  rebutted  by  a  disposition  of  the  property  to  his  prejudice. 
Hood  vs.  Archer,  1  McC.  477 ;  GrimkS  vs.  Q-rimhS,  1  Des. 
866.  Without  multiplying  the  exceptions  to  the  disability  of 
coverture,  the  instances  cited  show,  that  the  will  of  a  married 
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woman  is  not  absolutely  void.  It  is  unlike  the  will  of  a  person 
in  esse,  as  the  ordinary  can  grant  probate  of  the  wills  of  dead 
persons  only. 

The  Act  of  1839,  (11  Stat.  89,)  confers  on  the  Courts  of 
Ordinary  the  power  to  grant  probate  of  all  wills.  The  10th  Sec. 
directs,  that  "  wills  shall  be  proved  before  the  ordinary  of  the 
district  where  the  testator  resided,  or,  he  having  no  place  of 
residence  within  the  State,  in  the  district  where  the  greater 
part  of  his  estate  may  be."  An  exclusive  and  general  juris- 
diction is  given  to  the  ordinary  by  this  Act,  to  admit  to  probate 
the  wills  of  all  persons,  embracing  the  wills  of  feme  coverts  as 
well  as  of  persons  sui  juris.  No  power  is  conferred  on  the 
ordinary  to  grant  a  qualified  or  special  probate  of  the  will  of  a 
married  woman,  even  if  made  under  a  power  reserved  to  her ; 
but  the  proof  of  such  a  will,  under  the  Act  of  1839,  is  in  no 
wise  different  from  that  which  is  had  in  admitting  to  probate 
all  other  wills. 

The  ordinary  having  granted  probate  of  this  will  in  common 
fonn,  and  four  years  having  elapsed — the  time  within  which 
by  the  11th  Sec.  of  the  Act  of  1839,  (11  Stat  41,)  it  may  have 
been  proved  per  testes  or  in  due  form  of  law — we  cannot  now 
call  in  question  its  legal  validity  or  formal  execution.  It  is  the 
act  of  a  court  having  jurisdiction  over  the  subject  matter. 
When  the  will  was  propounded  it  was  competent  for  the  ordi- 
nary to  have  inquired  if  Lucy  Ivey  possessed  testamentary 
capacity ;  but  the  grant  of  probate,  without  appeal,  admits  her 
capacity  and  we  cannot  consider  that  question  while  the  pro- 
bate is  unrevoked. 

It  is  not  necessary  to  inquire  whether  the  ordinary  may 
revoke  his  probate  granted  more  than  four  years  before  an 
application  is  made  for  that  purpose.  This  is  not  an  appeal' 
from  his  sentence  touching  the  proof  of  the  will;  but  from 
his  decree  refusing  administration  on  the  ground,  that  the 
validity  of  the  will  and  the  grant  of  probate  are  res  judicata. 
His  probate  cannot  be  impeached  in  any  other  court,  and  the 
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admission  of  evidence  to  prove  the  want  of  testamentary  capa- 
city would  be  directly  against  the  record.  In  Noell  vs.  Wells, 
1  Lev.  235,  the  defendant  was  not  allowed  to  prove  that  the 
will  was  forged,  because  it  was  said  to  be  against  the  seal  of 
the  ordinary  in  a  matter  proper  for  his  jurisdiction.  "Evidence 
may  be  given  that  the  seal  was  forged,  because  that  confesses 
and  avoids  it ;  but  not  that  another  was  executor,  or  that  the 
testator  was  nan  compos  mentis,  for  these  falsify  the  proceed- 
ings of  the  ordinary  in  cases  of  which  he  is  judge."  The  pro- 
bate, says  Swinburn,  is  not  traversable  but  the  effect  of  it  may 
be  traversed,  as  that  the  testator  did  not  make  him  executor 
who  claims  by  the  probate.    Swinb.  450. 

Administration  on  the  estate  of  Lucy  Ivey  could  be  granted 
only  on  the  ground  of  her  intestacy  and  this  would  directly 
falsify  the  probate  to  which  every  Court  is  bound  to  give  credit 
while  it  is  operative.  It  may  be  that  for  want  of  testamentary 
capacity  her  will  should  not  have  been  admitted  to  proof;  but 
that  question  cannot  be  considered  while  the  probate  is  unre- 
voked. 

We  concur  in  the  opinion  of  the  circuit  Judge,  and  the  motion 
is  dismissed. 

O'Nball,  Wardlaw,  Withers  and  Whitneb,  JJ.,  concurred. 

Motion  dismissed. 
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Elizabeth  Welch,  bt  al.,  vs.  Henry  Welch. 

In  the  probate  of  a  will  in  solemn  form,  it  is  not  necessary  that  each  attesting  wit- 
ness should  prove  the  signature  of  testator,  or  his  acknowledgment  of  his 
signature — it  is  sufficient  if  it  be  proved  by  the  other  attesting  witnesses. 

It  is  a  matter  of  discretion  with  the  Court  whether  the  jury  shall  be  allowed  to 
separate  after  they  have  agreed  on  their  verdict,  and  before  it  is  rendered. 

BEFORE  O'NEALL,  J.,  AT  DARLINGTON,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  This  was  an  appeal  from  the  decision  of  the  Ordinary  on 
the  probate  in  solemn  form  of  law,  of  the  will  of  Henry  Welch, 
deceased. 

"The  appellants  are  the  executor,  devisees  and  legatees:  the 
appellee  is  the  testator's  only  lineal  descendant — his  grandson. 
The  paper  propounded  bears  date  five  years  before  testator's 
death.  It  was  written  by  John  S.  Huggins,  the  executor,  and, 
with  the  appellee,  a  residuary  legatee. 

"  It  is  unnecessary  to  report  the  volume  of  evidence  given  in 
the  cause.  The  sole  question  in  the  case  is,  whether  the  pro- 
pounded paper  was  sufficiently  attested  under  the  statute  by 
three  credible  witnesses  ? 

"  The  paper  has  on  its  face  the  names  of  three  persons  as 
witnesses, — Absalom  Oliver,  Edwin  Jordan,  and  James  A. 
War, — the  two  first  recollected  the  execution  and  proved  their 
attestation  in  the  presence  of  the  testator.  Oliver  recollected 
that  James  A.  War  who,  as  well  as  himself,  was  a  marksman, 
also  signed  as  a  witness  in  the  presence  of  the  testator.  Edwin 
Jordan,  who  alone  wrote  his  name,  did  not  recollect  James  A. 
War  signing — he  remembered  he  was  sent  for.  At  the  burial 
of  the  deceased,  he  said  he  would  swear  there  were  but  two 
witnesses,  himself  and  Oliver. 

"  James  A.  War,  who  now  lives  in  Alabama,  attended  the 
trial,  and  proved  that  ho  was  called  on  by  the  deceased  to 
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witness  a  paper,  which  he  did  not  remember  to  have  seen  him 
sign.  Oliver  he  said  witnessed  the  paper  with  him,  and  John 
S.  Huggins  wrote  both  names  as  they  made  their  marks,  (this 
appeared  to  be  the  fact,  the  names  were  in  Mr.  Huggins'  hand- 
writing.) He  did  not  recollect  whether  Jordan  was  there 
or  not. 

"  There  was  much  testimony  confirmatory  of  the  fact,  that 
the  paper  propounded  was  according  to  the  testator's  previously 
expressed  wishes. 

"  There  was  proof  by  one  witness  that  the  testator  expressed 
a  wish  that  he  had  settled  the  appellee  before  he  went  to 
Georgia ;  if  he  had  his  own  way  he  would,  he  said,  have  done 
it ;  and  that  his  property  came  by  his  first  wife,  the  grand- 
mother of  Henry.  The  appellant,  Elizabeth  Welch,  the  widow 
of  the  deceased,  was  heard  to  say,  that  James  A.  War  was  not 
there  the  day  the  will  was  "written."  She  said  to  the 
appellee  with  whom  she  was  talking,  that  he  ought  to  have  had 
the  property ;  that  she  did  not  enter  the  suit :  ho  said  it  was 
entered  Betsey  Welch  vs.  Henry  Welch:  she  said  "surely 
not."     She  is  a  very  old  woman. 

"  The  case  was  submitted  to  the  jury  with  very  full  explana- 
tions of  the  law.  My  charge  closed  after  one  o'clock,  P.  M., 
and  as  I  was  about  leaving  my  seat  to  go  to  dinner,  the  fore* 
man,  Mr.  William  Evans,  asked  me  if  the  jury  should  agree 
before  I  returned,  could  they  disperse,  get  their  dinner,  and 
bring  in  their  verdict  at  two  o'clock,  P.  M.  ?  I  said  to  him 
certainly  ?  This  course  was  so  usual  that  I  did  not  think  to 
say  to  the  bar,  *  Gentlemen,  are  you  willing  that  this  verdict 
should  be  brought  in  after  dinner?'  The  jurymen,  in  a  few 
moments,  dispersed,  got  their  dinner,  and  were  in  their  places 
at  two  o'clock,  P.  M.:  they  were  called  over;  their  verdict 
4  for  the  will'  was  received :  no  objection  was  made  at  that 
time,  (Friday,)  nor  until  Saturday  morning.  If  there  was 
anything  in  the  objection,  it  came  too  late." 
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Henry  Welch,  appealed  and  now  moved  this  court  for  a  new 
trial  on  the  grounds : 

1.  That  in  the  probate  of  a  Will  in  due  form  of  law,  the 
requirements  of  the  statutes  are  satisfied  with  nothing  less  than 
the  independent  and  separate  proof  by  each  attesting  witness, 
of  the  signature,  or  the  testator's  distinct  acknowledgment  of 
his  signature ;  and  such  proof  was  not  furnished  in  this  case. 

2.  That  James  A.  War,  one  of  the  alleged  attesting  witnesses, 
failed  to  prove  the  signature  of  the  supposed  testator,  or  his 
acknowledgment  of  his  signature  to  the  paper  propounded  as  a 
will. 

3.  That  a  constructive  acknowledgment  of  signature  to  a  will 
by  a  testator  to  an  attesting  witness,  is  not  enough,  though  the 
other  two  witnesses  swear  positively  to  the  signature ;  and  the 
witness,  War,  in  this  case,  proved  nothing  more  than  such  con- 
structive acknowledgment. 

4.  That  the  jury  after  retiring  to  their  room  to  consider  of 
their  verdict,  separated,  without  consent  of  parties,  in  the 
absence  of  the  Presiding  Judge  from  the  Court  House,  and 
returned  an  unsealed  verdict. 

5.  That  the  verdict  of  the  jury  is  contrary  to  law,  and 
unsupported  by  the  evidence. 

Inglis,  for  appellant. 

Dargan,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Whitnbr,  J.  The  prominent  question  in  this  case  is  whether 
the  paper  propounded  as  a  will  was  duly  executed.  The  appel- 
lants point  in  their  second  ground  of  appeal  to  the  alleged 
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defect  in  the  proof,  the  failure  of  one  of  the  subscribing  wit- 
nesses to  prove  the  signature  of  the  alleged  testator  or  his 
acknowledgment,  and  in  their  first  and  third  grounds  suggest 
the  legal  propositions  on  which  they  rest  their  motion  that  the 
requirements  of  the  Statute  are  satisfied  with  nothing  less  than 
the  independent  and  separate  proof  by  each  attesting  witness  of 
these  material  facts.  When  these  objections  are  met  with  the 
proof  furnished  by  the  other  subscribing  witnesses,  it  is  insisted 
that  any  such  omission  can  only  be  supplied  by  proof  aliunde, 
otherwise  the  requirements  of  the  statute  of  attestation  by  at 
least  three  credible  witnesses  would  be  futile.  The  require- 
ments are  plain  and  specific,  and  it  is  fully  conceded  that  the 
law  sternly  exacts  a  compliance  with  all  the  formalities  set 
forth  by  the  statute*  But  at  last  the  true  inquiry  is,  what  in 
truth  was  done,  the  maxim  holding  good  it  is  said  in  the  execu- 
tion of  wills  as  well  as  deeds,  non  quod  dictum,  sed  Quod 
factum  est,  inspicitur — as  in  other  inquiry  after  the  fact  it  is 
purely  a  question  of  evidence. 

It  cannot  be  maintained  as  a  sound  legal  proposition  that 
each  witness  must  recollect  and  prove  the  fact  of  signature  or 
testator's  acknowledgment.  Such  a  principle  would  place  the 
validity  of  wills  on  a  very  precarious  basis,  depending  mainly 
on  the  selection  of  persons  of  retentive  memories.  The  guard 
which  the  statute  seeks  to  throw  around  the  testator  by  re- 
quiring at  least  three  witnesses  on  such  a  view  would  greatly 
multiply  the  hazard  of  disappointment,  and  yet  more  startling 
is  the  idea  that  such  defect  can  only  be  supplied  by  testimony 
derived  otherwise  than  from  the  remaining  subscribing  wit- 
nesses. It  is  supposed  a  less  stringent  rule  would  amount  to  a 
virtual  repeal  of  the  statute  when  a  single  witness  might  alone 
establish  a  will.  To  sustain  the  proposition  contended  for, 
would  to  my  mind  subvert  the  plainest  rules  of  evidence.  The 
dishonesty  of  a  witness,  the  casualty  of  death  as  well  as  the 
frailty  of  memory  would  then  become  not  only  a  serious  but 
often  an  insurmountable  obstacle  in  offering  the  required  proof. 
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Instead  of  withdrawing  into  a  private  room  and  executing  a 
will  in  the  presence  of  the  selected  and  confidential  friends  of 
the  testator  comprising  the  number  indicated  by  the  statute, 
it  woold  become  a  matter  of  common  precaution  to  assemble 
many  beside,  that  these  apprehended  contingencies  might  be 
provided  against.  Authorities  on  the  principles  involved  on 
which  this  case  turns  are  to  be  found  in  1  Jar.  on  Wills,  72, 
73;  3  Pr.  Wms.  258;  2  Str.  1109;  1  Met  849;  5  Johns. 
144 ;  1  N.  &  McO.  272 ;  8  Rich.  185. 

This  Court  without  division  is  of  opinion  that  the  evidence 
was  quite  sufficient  to  authorize  the  jury  to  find  the  will  pro- 
perly executed. 

The  fourth  ground  complains  that  the  jury  after  retiring  to 
their  room  separated  and  returned  an  unsealed  verdict. 

The  presiding  Judge  on  leaving  the  Court  room  at  the  usual 
hour  for  dinner  permitted  the  jury  if  they  should  agree  before 
his  return  to  disperse  for  dinner,  and  bring  in  their  verdict  at 
the  close  of  the  recess.  Consent  was  not  asked  of  counsel  nor 
was  any  objection  interposed  when  the  verdict  was  rendered. 

In  1832,  a  similar  ground  was  taken  in  a  case  under  like  cir- 
cumstances, except  that  the  jury  after  they  had  agreed  dispersed 
for  dinner  without  permission  of  the  Court :  that  verdict  was 
sustained.  Sartor  vs.  McJunkin,  tried  before  Earle,  J.,  though 
the  case  is  found  reported  in  8  Rich.  451.  The  fact  of  sepa- 
ration with  or  without  the  permission  of  the  Judge  could  make  no 
difference  as  to  the  parties  to  the  suit  or  the  effect  of  the  verdict. 
It  might  subject  the  jury  to  punishment  as  for  a  contempt,  for 
when  empanelled  they  have  no  right  to  disperse  without  leave 
of  the  Court.  4  Black.  Comm.  375.  During  [the  progress  of  a 
case  they  are  permitted  to  separate,  now  almost  universally  in 
this  State  and  from  the  very  necessity  of  circumstances.  After 
retiring  they  are  permitted  to  separate  when  they  have  agreed, 
with  the  consent  of  parties.  Sut  it  may  well  be  doubted,  as  it 
has  been,  whether  it  is  proper  to  ask  for  consent.  Abbott,  J., 
says,  1  Chit.  401,  that  if  the  question  be  put,  the  party  cannot 
Vol.  IX.— 10 
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be  supposed  to  exercise  a  free  choice*  His  refusal  to  accom- 
modate might  excite  the  feelings  of  a  jury  against  him. 

It  is  perhaps  better,  and  we  so  consider,  that  it  is  matter  for 
discretion  with  the  Court,  whet  her  the  jury  shall  separate  or  not 
as  well  during  the  progress  of  the  case  as  after  verdict  has  been 
agreed  on.  Upon  authority  it  is  well  sustained  that  a  separa- 
tion after  an  agreement  cannot  vitiate  a  verdict  unless  there  is 
ground  for  suspicion  that  the  jury  have  been  improperly 
tampered  with,  and  the  verdict  affected  by  intervening  circum- 
stances. 

In  2  Cowen,  (Morton  vs.  Morton,)  589,  and  8  Black.  27, 
will  be  found  cases  very  similar  to  the  one  under  consideration. 

In  Smith  vs.  Thompson,  1  Cow.  221,  many  authorities,  En- 
glish and  American,  are  collected  by  the  reporter. 

The  motion  of  appellants  for  a  new  trial  is  refused. 

O'Nrall,  Wardlaw,  Withers  and  Glovbr,  JJ.,  con- 
curred. 

Munro,  J.,  absent  at  argument. 

Motion  refused. 
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David  Miller  vs.  John  Bomar. 

Where  plaintiff  has  a  right,  under  contract,  "of  occupying"  a  house,  he  cannot, 
although  not  in  the  aetaal  possession,  maintain  oase  against  a  wrong-doer  for 
pulling  the  house  down — his  remedy  is  trespass. 

BEFORE  WARDLAW,  J.,  AT  SPARTANBURG,  EXTRA 
TERM,  SEPTEMBER,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  Action  on  the  case,  said  to  he  for  the  obstruction  of  an 
easement. 

"  Tho.  J.  Linder  and  James  A.  Webster,  by  deed  dated  Oc- 
tober 24,  1842,  in  consideration  of  one  thousand  two  hundred 
and  seventy  dollars,  conveyed  to  plaintiff  and  Lancaster  Langs- 
ton,  two  acres  of  flat  land,  on  which  was  a  tan-yard,  '  als9  the 
right  of  occupying  the  house  on  the  right  side  of  the  road,  in 
which  Langston  lives.'  By  deed  dated  May  29,  1843,  L. 
Langston  conveyed  his  interest  to  the  plaintiff. 

"  Under  these  deeds,  the  plaintiff  held  possession  of  the  tan- 
yard,  and  his  title  to  it  is  yet  undisputed.  He 'also,  by  himself 
and  tenants,  occupied  the  house  above-mentioned,  from  1842 
till  February,  1853,  unless  some  exception  was  established  by 
the  testimony  of  Alexander  Boyd,  overseer  of  the  defendant, 
who  said  that  before  December,  1851,  one  Sellers,  who  is  now 
dead,  and  who  was  in  the  house  some  how,  paid  rent  in  cotton 
to  the  defendant,  (how  much,  or  for  what  time,  unknown.) 

"  The  tan-yard  is  within  a  mile  of  the  village  of  Spartanburg. 
The  house  is  in  the  best  situation  for  the  residence  of  the  tan- 
ner. There  is  no  dwelling  house  on  the  two  acres,  nor  any 
place  for  one,  although  a  negro  tanner,  who  generally  lodged 
elsewhere,  sometimes  stayed  in  a  cabin  there.  The  plaintiff 
before  1851,  ceased  to  occupy  the  house  by  a  tanner,  but  leased 
it  to  persons  who  needed  a  cheap  place  of  lodging  convenient 
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to  the  village,  and  who  afforded  some  protection  to  his  negro 
tanner. 

"In  December,  1851,  Solomon  Taylor,  a  carpenter,  went 
into  the  house  as  tenant  of  the  plaintiff,  and  remained  there 
until  February,  1853.  The  night  after  his  departure,  and  when 
no  person  was  actually  living  in  the  house,  the  defendant  who 
then  was,  and  for  several  years  had  been,  in  possession  of  the 
tract  of  land  on  which  the  house  stands,  caused  the  house  to  be 
pulled  down,  and  next  day  the  logs  to  be  hauled  off. 

"  The  house  was  of  logs,  and  cost  perhaps  one  hundred  dol- 
lars ;  it  was  old,  tight  in  the  lower  story,  open  above ;  would 
have  lasted  many  years  if  it  had  been  covered  anew.  The  rent 
if  taken  separately,  was  worth  fifteen  to  twenty-five  dollars  a 
year,  but  it  was  worth  much  more  as  an  appendage  to  the  tan- 
yard.  After  it  was  pulled  down,  the  plaintiff  abandoned  the 
use  of  the  tan-yard,  whether  for  that  reason  or  some  other,  did 
not  appear. 

"  The  defendant  adduced  proceedings  in  Equity,  for  parti- 
tion of  the  estate  of  Lee  Linder,  of  which  John  Linder,  son  of 
Lee  and  brother  of  Thomas  J.,  was  representative.  Under 
these  proceedings,  the  Commissioner  in  Equity  in  August,  1844, 
sold  to  H.  J.  Dean,  the  tract  on  which  the  house  stands,  with- 
out exception  or  reservation.  In  1843  and  1844,  John  Linder, 
in  leasing  the  tract,  excepted  the  house.  No  other  title  was 
shown  on  either  side.  The  defendant's  counsel  spoke  of  deeds 
which  the  defendant  had  at  home,  and  desired  a  continuance ; 
but  he  had  been  already  twice  indulged.  When  the  case  was 
called,  a  time  had  been  peremptorily  fixed  for  the  trial,  and  it 
seemed  to  me  that  a  further  continuance  granted  to  the  defend- 
ant, would  be  a  delay  of  justice,  and  an  encouragement  of 
negligence. 

"  I  refused  the  motion  for  nonsuit,  doubtful  about  the  form 
of  action,  but  preferring,  by  going  on  to  a  verdict,  to  take  a 
course  which  in  all  events  would  end  the  litigation. 


APPEALS    AT    LAW.  141 

Columbia,  November  and  December,  1855. 

"The  jury  found  for  the  plaintiff,  one  hundred  and  sixteen 
dollars." 

The  defendant  appealed,  and  now  renewed  his  motion  for 
nonsuit,  on  the  ground,  that  the  action  should  have  been  tres- 
pass and  not  case.  '  ' 

Trimmier,  for  motion. 

Thomson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  the  only  question  is  whether  the 
action  on  the  case  is  maintainable  ?  The  plaintiff's  deed  after 
conveying  the  tan-y^rd  anfl  lot  says,  "also  the  right  of  occu- 
pying the  house  on  the  right  hand  side  of  the  road  in  which 
Langston  lives."  The  plaintiff  under  this,  had  possession  for 
several  years.  The  defendant,  who  had  been  for  several  years 
in  possession  of  the  tract  of  land  on  which  the  house  stood,  and 
who  was  the  owner  of  the  same,  finding  the  plaintiff  out  of  pos- 
session, pulled  down  and  removed  the  house.  The  plaintiff 
brought  case  and  recovered.  The  defendant  contends,  and  I 
think  rightly,  that  the  action  should  have  been  trespass. 

The  boundaries  between  case  and  trespass  are,  I  think,  in 
reference  to  real  estate  very  clearly  defined.  In  the  first  place 
it  must  be,  to  entitle  the  plaintiff  to  maintain  trespass,  an  injury 
to  real  property  corporeal:  1  Chitt.  Plead.  189,  173,  a. 
Secondly,  the  plaintiff  must  either  have  actual  possession,  or 
right  of  immediate  possession. 

It  lies,  as  Mr.  Chitty  tells  us  in  his  first  volume  of  Pleadings, 
174,  however  temporary  may  be  the  plaintiff's  interest.  The 
right  to  occupy  a  house,  is  enough,  for  "  a  house,"  is  one  ef  the 
subjects  of  trespass  to  which  Mr.  Chitty  refers  at  173,  a,  of  his 
first  volume.  The  case  of  Caldwell  vs.  Julian,  2  Mill,  294,  is 
an  illustration  of  it  directly  applicable  to  this  case ;  there  the 
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plaintiff  was  in  possession  of  a  house  on  the  land  of  the  defendant, 
Robert  Caldwell,  by  his  consent ;  he  with  the  other  defendants 
entered  and  palled  down  the  house  and  damaged  her  property ; 
it  was  held  that  trespass  was  the  proper  remedy. 

The  only  authority  relied  on  to  sustain  the  action  was  Marshall 
vs.  White,  Harp.  122.  There  case  was  held  to  be  the  proper 
remedy  for  turning  one  out  of  a  pew.  But,  that  proceeded 
upon  a  plain  and  acknowledged  principle  that  "case  is  the 
proper  remedy  for  disturbing  a  party  in  the  possession  of  a  pew 
in  a  church,  and  where  the  pew  is  annexed  to  a  house  in  the 
parish."  1  Chitt.  Plead.  142.  Unless  the  pew  be  so  an- 
nexed, it  seems  no  action  at  law  in  England  could  be  main- 
tained. Mainwaring  vs.  Giles,  5  Barn,  and  Aid.  856,  (7  Eng. 
Com.  Law  Rep.  129.) 

The  action  should  hpve  been  trespass  and  not  case. 

The  motion  for  a  nonsuit  is  granted. 

Whitner,  Glovbb  and  Munro,  JJ.,  concurred. 

Wardlaw,  J.  I  doubt  still.  The  plaintiff  was  not  in  actual 
possession  when  the  house  was  pulled  down.  See  Shep.  Touch. 
97, 190;  Co.  Litt;  4  Burr.  1824. 

Motion  granted. 
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Gideon  Evans  vs.  Thornton  Corlry; 

Plat  annexed  to  an  old  grant,  located  by  the  plat  distance,  though  a  river  close  by 
called  for  as  a  boundary  was  not  reached. 

BEFORE  WITHERS,  J.,  AT  BARNWELL,  FALL  TERM,  1865. 

The  report  of  his  Honor  the  presiding  Judge  is  as  follows : 
"  The  general  character  of  thjs  case  is  familiar  to  the  Appeal 
Court  under  the  name  of  Gideon  Evans  vs.  William  Weeks. 
The  question  now,  as  it  was  heretofore,  turns  upon  the  location 
of  a  grant  to  Minor,  and  this  location,  by  consent  of  all  parties 
depended,  in  an  eminent  degree,  upon  ascertaining  what  road 
was  delineated  on  Minor's  plat  as  the  road  to  '  Fine  Log' — 
and  what  road  the  grant  referred  to,  in  language,  (the  plat  did 
not  make  such  reference  in  words  of  description)  where  it  de- 
scribed the  land  of  Minor's  grant  to  be  *  on  both  sides  of  the 
'  rpad  to  Pine  Log.'  The  controlling  question  on  this  trial  was, 
(and  so  was  it  treated  on  both  sides,)  Did  Minor's  plat  and  grant 
refer  to  '  the  old  Tory  trail,'  as  witnesses  called  it,  or  to  '  the 
White  Pond  road,'  as  represented  on  plat  of  resurvey  used  in 
the  trial?  We  had  testimony  on  this  occasion,  not  heard 
before,  touching  this  enquiry.  The  plats  of  resurvey  repre- 
sented a  public  highway,  leading  from  Augusta  to  Columbia, 
as  crossing  the  Pine  Log  point  on  Edisto  river,  and  traversing 
the  tract  of  land  in  question  somewhat  from  east  to  west,  and 
that  road  existed  when  Minor's  plat  was  made.  I  said  to  the 
jury  this,  in  regard  to  that  road :  That  it  had  once  occurred 
to  me  that  the  language  on  the  grant  '  on  both  sides  of  the 
road  to  Pine  Log,'  might  have  been  intended  to  refer  to  the 
said  public  highway — for  if  it  did,  the  words  of  description 
above  cited,  would  be  fulfilled,  since  the  land  did,  in  fact,  lie 
on  both  sides  of  that  road,  and  that  road  did  lead  to  and  across 
Pine  Log.    But  upon  discovering  that  the  surveyor  of  Minor 
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made  no  representation  of  the  said  public  highway,  but  repre- 
sented '  the  road  to  Pine  Log'  as  shown  on  his  plat  to  traverse 
the  land  in  quite  a  different  direction,  I  thought  the  better  opin- 
ion was,  that  the  public  highway  was  not  in  the  mind  of  the 
surveyor  of  Minor  but  some  other  road  was,  having  the  name  of 
the  road  to  Pine  Log.  Nor  was  this  mere  surmise  put  before 
the  jury  for  the  first  time  in  my  charge,  but  was  suggested  in 
the  course  of  the  argument,  as  a  topic  to  be  considered  or  not 
by  both  sides.  It  had  no  prominence  in  the  case  at  all ;  I 
placed  no  reliance  upon  it,  nor  have  I  any  reason  to  suspect, 
that  it  had  the  slightest  influence  upon  the  jury's  verdict.  I 
suppose  it  will  scarcely  be  denied,  however,  that  if  the  public 
highway  was  the  road  referred  to  in  the  grant,  the  location 
now  urged  for  the  plaintiff  would,  in  deed  and  in  truth,  derive 
no  support  from  the  words  'on  both  sides  of  the  road  to  Pine 
Log.9  As  to  the  deed  and  plat  (the  latter  by  Buckhalter,) 
from  German  to  Evans,  in  1831,  they  were  before  the  jury 
for  whatever  they  were  worth,  The  case  rested,  was  under- 
stood, I  thought  by  both  sides,  and  said  by  both  sides  to  rest> 
upon  the  true  location  of  Minor's  grant — and  if  Buckhalter's 
plat,  which  was  wholly  ex  parte,  deserved  any  influence  upon 
that  question,  the  plaintiff  had  the  benefit  of  it.  That  the*  said 
plat  'was  sufficient,  of  itself,  to  entitle  the  plaintiff  to  re- 
cover,' is  a  matter  that  I  have  no  remarks  to  make  upon,  as  I 
know  not  upon  what  grounds  that  opinion  rests. 
"The  jury  found  for  the  defendant." 

The  plaintiff  appealed  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

1.  Because  his  Honor  charged  the  jury  in  substance  as 
follows :  "  There  is  a  road  running  through  the  plat,  called  the 
road  from  Augusta  and  Hamburg  to  Pine  Log  Bridge,  if  the 
surveyor  meant  this  road,  then  the  description  in  the  grant,  "  on 
both  sides  of  the  road  to  Pine  Log,'  is  complied  with.  If  this 
be  so,  the  principle  adopted  by  Mr.  Barrillon,  in  running  a  line 
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from  plat  distance  across  to  Johnson's  land,  and  thence  along 
said  line  to  its  termination  at  Edisto  River,  is  correct.  The 
question  then  would  be,  how  shall  the  lines  be  closed  ?  And 
the  correct  mode  would  be  to  run  a  line  from  the  point  on 
Edisto  at  the  termination  of  Johnson's  line,  to  the  point  on 
the  southern  line,  at  the  termination  of  plat  distance,  which 
would  exclude  the  trespass  and  the  verdict  must  bo  for  the  de- 
fendant." Which  charge,  it  is  respectfully  submitted,  is  error, 
and  although  other  facts  were  submitted,  still  the  conclusion  of 
the  jury  may  have  been  attained  by  adopting  this  mode  of 
location. 

2.  Because  the  deed  from  German  to  plaintiff,  dated  26th 
February,  1831,  with  a  plat  annexed,  covering  the  location 
contended  for,  was  sufficient  of  itself,  to  determine  the  location ; 
and  was  also  sufficient  of  itself  to  entitle  the  plaintiff  to  recover. 

3.  Because  the  verdict  is  contrary  to  law  and  evidence. 
•  Aldrichy  for  appellant. 

Bellinger,  Sutton,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  plat  made  by  Buckhalter  in  February, 
1831,  "which  is  annexed  to  the  deed  from  William  S.  German 
to  the  plaintiff,  and  professes  to  delineate  the  parcel  of  the  land 
granted  to  William  Minor,  which  that  deed  conveys,  would  as 
color  of  title,  have  extended  the  plaintiff's  title  to  the  lines  de- 
lineated, if  it  had  been  attended  by  continuous  and  exclusive 
adverse  possession  within  some  part  covered  by  the  opposing 
claim.  Without  such  possession,  it  would  furnish  strong  evi- 
dence on  the  question  of  location,  if  it  was  unopposed  by  a 
contradictory  title  or  possession.  But  on  the  trial  of  this  case 
there  was  evidence,  which  the  grounds  of  appeal  did  not  require 
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to  be  reported,  shewing  that  in  the  disputed  territory,  (lying 
between  the  eastern  line  of  the  Minor  grant  as  shewn  by  plat 
distance,  and  its  eastern  line  as  indicated  by  the  Surveyors 
appointed  in  this  case,)  grants  had  been  made  to  David  Dykes 
in  1805  of  seven  hundred  and  eighty-nine  acres  surveyed  in 
1804,  and  to  Wiley  Owens  in  1819  of  one  thousand  acres  sur- 
veyed in  1818,  which  two  grants  in  part  overlap : — that  the  de- 
fendant's lessor,  Joshua  Corley,  had  been  in  possession  under 
both  of  these  grants  since  1836,  and  had  a  title  derived  from  some 
of  the  heirs  of  Dykes  older  than  the  Buckhalter  survey,  and  a 
title  under  Owens  as  old  as  1836.  Under  these  circumstances, 
it  is  impossible  that  the  Buckhalter  plat,  or  the  plaintiff's  pos- 
session under  it  of  a  part  outside  of  the  defendant's  claim, 
should  have  any  effect  upon  the  defendant's  possession,  or  upon 
the  question  of  boundary  so  far  as  the  defendant  is  concerned. 
The  case  must  be  resolved  into  the  question,  How  is  the 
Minor  grant  to  be  located,  supposing  the  plaintiff  to  have  title 
to  all  that  is  properly  covered  by  that  grant. 

This  question  has  been  several  times  before  this  Court  in 
cases  between  this  plaintiff  and  other  defendants.  It  came  here 
first  on  appeal  by  the  defendant  from  the  verdict  and  instruc- 
tions in  favor  of  the  plaintiff,  in  the  case  of  Evans  vs.  Weeks, 
which  was  twice  argued  and  is  reported  in  6  Rich.  83.  There  in 
opposition  to  the  decided  opinion  of  Judge  Evans,  who  presided 
at  the  first  trial  on  circuit,  and  of  Judge  O'Neall,  a  majority  of 
the  Court  held  that  the  Southern  line,  running  east  from  the 
Black  Jaok,  should  stop  at  the  distance  called  for  by  the  plat, 
as  there  was  nothing  certain  to  control  the  exact  description 
by  distance.  The  dissenting  members  of  the  Court  relied  on 
the  "  road  to  pine  log,  Edisto,"  represented  by  the  plat,  and  on 
the  Edisto  river  represented  as  a  boundary.  The  road  they 
took  to  be  the  White  Ponds  road,  and  considering  it  in  the 
nature  of  a  station,  they  thought  that  distance  beyond  it  to  the 
east  should  be  given  as  required  by  the  plat.  And  the  river, 
which  was  covered  by  Johnson's  land  that  ran  from  a  point  up 
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Shaw's  Greek,  to  a  point  on  the  river  a  mile  or  so  below  "  Pine 
Log,"  they  thought  should  bo  reached,  and  to  reach  it  they 
thought  the  north-eastern  corner  of  the  Minor  line  should  be  at 
least  as  far  toward  the  east  as  the  point  where  the  eastern  ex- 
tremity of  the  Johnson  land  strikes  the  river.  But  the  majority 
of  the  Court  seeing  that  the  land  had  never  been  in  fact  sur- 
veyed before  the  plat  was  made,  thought  that  there  was  a 
difference  between  a  road  conjecturaUy  laid  down,  and  a  station 
tree  actually  marked : — and  that  the  river  as  a  boundary  could 
not  be  reached  where  it  was  called  for,  because  Johnson's  land 
intervened. 

That  case  was  sent  back  for  a  new  trial,  and  tried  before 
Judge  O'Neall.  On  the  second  trial,  evidence  was  adduced 
which  the  Judge  and  jury  considered  sufficient  to  shew  that  the 
White  Ponds  road  was  the  road  represented  by  the  plat.  The 
verdict  for  the  plaintiff  was  upon  appeal  permitted  to  stand,  not 
because  the  members  of  the  Court  who  signed  the  former  opinion 
6  Rich.,  considered  the  road  important,  but  because  the  jury 
upon  a  question  of  fact,  to  which  evidence  had  been  offered  on 
both  sides,  had  found  a  verdict  under  instructions  to  which  no 
just  exceptions  could  be  urged. 

Another  case  of  Evan*  vs.  GarXeyy  8  Rich.  865,  turned  en- 
tirely upon  the  construction  of  German's  deed,  the  defendant 
having  shewn  neither  title  nor  possession.  '« 

In  the  case  now  before  us  after  another  trial  about  the  loca- 
tion of  the  Minor  grant,  under  instructions  to  which  no  objec- 
tion has  been  urged  besides  the  one  about  the  Buckhalter  plat 
which  we  have  disposed  of,  a  verdict  has  been  found  for  the 
defendant.  The  same  reasons  which  influenced  a  majority  of 
the  Court  in  refusing  a  new  trial  upon  the  last  appeal  in  Evan* 
vs.  Weeks  would  incline  them  now  to  refuse  the  motion  here,  if 
nothing  new  appeared.  But  upon  the  trial  of  this  oase  on  cir- 
cuit much  new  evidence  was  heard  concerning  the  roads,  and 
the  question  of  fact,  upon  which  both  parties  staked  the'case, 
was  whether  the  road  called  for  in  Minor's  plat  as  the  "road 
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to  Pine  Log,  Edisto,"  was  not  the  Tory  trail ;  and  upon  that 
question,  judge  and  jury  have  decided  in  favor  of  the  defendant. 
The  evidence  shews  that  prior  to  1792  there  was  no  hridge  over 
the  Edisto  at  or  near  Pine  Log,  (the  first  Charter  for  a  bridge 
was  in  1791,  (9  Stat  333;)  but  that  there,  persons  walked  a  log 
over  the  river  and  swam  their  horses ;  that  before  1790  various 
paths  on  both  sides  of  the  river  led  to  the  Pine  Log,  of  which  one 
on  the  sonth  side  may  in  some  way  have  gone  to  the  White  Ponds ; 
but  that  none  of  them  was  so  old  or  so  notorious  as  a  path 
called  the  Tory  trail,  which  was  much  used  in  the  Revolutionary 
war,  and  which  led  from  the  Pine  Log  to  the  Upper  Three  Runs : 
that  the  Act  for  opening  the  White  Ponds  road,  after  the  build- 
ing of  the  bridge,  was  passed  in  1792,  (9  Stat.  349,)  and 
the  White  Ponds  road  as  it  is  now  seen  was  cut  out  soon  after- 
wards :  that  a  few  years  subsequently,  the  Cooper  road,  from 
its  intersection  with  the  White  Ponds  road,  near  to  Pine  Log,  to 
Cooper's  mill  on  the  Three  Runs,  was  opened,  and  running  in 
the  same  general  direction  as  the  Tory  trail,  frequently  crossed 
it,  after  which  the  Tory  trail  was  discontinued ;  and  that  traceB 
of  the  Tory  trail  are  yet  to  be  seen,  and  cross  the  southern  line 
of  the  Minor  grant  about  the  proper  distance  from  the  Black 
Jack,  according  to  the  representation  of  the  road  on  the  Minor 
plat.  This  evidence  of  itself  would  raise  a  strong  belief  that 
the  Tory  trail  was  meant  by  Minor,  and  not  the  White  Ponds 
road ;  but  confidence  is  increased  by  an  inspection  of  the  plat 
of  the  adjoining  laud  on  the  south,  granted  to  the  same  William 
Minor,  and  surveyed  by  him  in  May,  1791.  That  plat  as  the 
surveyors  testified  was  located,  and  on  it  is  seen  plainly  de- 
lineated "  Road  to  Pine  Log,"  crossing  the  dividing  line  between 
the  two  tracts  at  the  proper  distance  from  the  Black  Jack 
whioh  the  plat  in  this  case  requires,  and  traversing  the  southern 
tract  towards  the  south-west,  until  it  passes  out  near  to  where 
the  Three  Runs  pass  out.  It  is  clear  that  the  road  represented 
was  a  road  to  the  Three  Runs,  and  not  one  to  the  White  Ponds, 
and  the  putting  of  the  two  plats  together  leaves  no  doubt  that 
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the  same  road  is  represented  in  both.  Under  the  rule  then 
that  would  regard  the  road  as  a  station,  and  take  plat  distance 
from  that,  the  location  approved  by  a  majority  of  the  Court  in 
6  Rich,  is  shewn  to  be  true,  if  we  take  distance  from  the  Tory 
trail  which  is  established  by  the  evidence  and  verdict  in  this 
case. 

But  a  majority  of  the  Court  thought  before,  and  still  think, 
that  too  much  importance  has  been  given  to  the  delineation  of 
the  road  where  it  crosses  the  Southern  Line,  while  the  delinea- 
tion of  its  crossing  on  the  Northern  Line,  and  its  relation  to 
the  point  where  the  Edisto  is  to  be  reached,  have  been  wholly 
neglected. . 

The  grant  in  this  case  is  to  William  Minor,  August,  1793  ; 
the  plat  made  by  William  Minor,  Deputy  Surveyor,  (probably, 
but  not  certainly,  the  same  person  as  the  grantee,)  is  dated 
May  27, 1790,  when,  as  it  professes,  the  survey  was  made.  In 
the  certificate  subjoined  to  the  plat,  the  boundaries  are  Taylor's 
land,  Minor's  land,  Johnson's  land,  Edisto  river,  Shaw's  creek, 
and  vacant  lands ;  but,  in  the  mention  of  them,  manifest  mis- 
takes were  made  in  the  points  of  the  compass,  S.  E.,  having 
been  put  for  S.  W.,  East  for  South,  and  West  for  North.  These 
mistakes  might  have  been  innocently  made;  but  a  close  ex- 
amination shows  that  the  whole  plat  is  a  cheat  and  a  fraud. 
Lands  had  been  actually  surveyed  for  William  Minor  and  some 
other  persons  on  the  Three  runs,  for  Taylor  between  the  Three 
runs  and  Shaw's  creek,  and  for  Johnson  on  the  Edisto-— the 
distances  between  Taylor  and  Johnson  on  one  side,  and  Minor  on 
the  other  being  each  between  three  and  four  mile?.  Some  lines 
of  Taylor's  land  West  of  a  certain  Black  Jack  were  known,  and 
also  one  line  running  from  the  Black  Jack  North  twenty  de- 
grees, West  one  hundred  and  sixty-nine  chains.  The  evidence 
afforded  by  a  comparison  of  the  plat  in  this  case  with  subse- 
quent developments,  is  almost  conclusive  to  show,  that  with  a 
knowledge  of  the  above  particulars,  and  a  general  knowledge 
of  the  country,  Minor,  without  probably  stretching  a  chain, 
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made  for  himself  plats  of  an  immense  territory,  East  of  Taylor's 
and  between  his  own  tract  on  the  Three  runs  and  Johnson's, 
and  afterwards  obtained  grants  on   these  fictitious   surveys. 
One  tract  he  represented  South  and  East  of  the  Black  Jack, 
by  lines  taken  partly  from  former  surveys,  which  is  said  in  the 
plat  to  contain  fifteen  thousand  five  hundred  and  fifty-six  acres ; 
the  tract  now  in  question  he  represented  to  lie  North  and  East 
of  the  Black  Jack,  and  to  contain  eleven  thousand  seven  hun- 
dred and  thirty  acres.    He  divided  the  two  by  a  line  running 
due  East  from  the  Black  Jack.    On  the  Southern  tract  he 
made  the  distance  of  that  line  two  hundred  and  forty  chains, 
on  the  Northern,  he  extended  it  to  two  hundred  and  eighty- 
seven  chains,  calling  in  the  plat  of  the  Northern  tract,  now  in 
question,  for  his  Southern  tract  and  vacant  land  as  boundaries. 
On  both  plats,  the  "  road  to  Pine  Log  Edisto"  is  represented  as 
crossing  the  dividing  line  about  the  middle  of  the  two  hundred 
and  forty  chains.     The  Northern  line  of  this  Northern  tract 
(which  his  certificate  calls  the  Western)  is  laid  down  almost 
straight,  although  it  is  made  up  of  Shaw's  creek,  Edisto  river 
from  the  confluence  of  creek  and  river  to  Johnson's  land,  and 
then  of  Johnson's  line  to  the  terminus  of  this  Northern  line  at 
a  stake.    Across  this  line  of  Johnson's,  laid  down  as  part  of 
the  Northern  line  of  this  Minor  tract,  the  road  to  Pine  Log  is 
represented  to  run,  and  Johnson's  Western  extremity  is  repre- 
sented to  be  on  the  river  above  Pine  Log,  and  below  the  conflu- 
ence.   The  whole  length  of  the  Northern  line  is  represented  as 
three  hundred  and  forty-seven  chains ;  the  whole  length  of  the 
Eastern  line,,  running  due  North  from  the  end  of  the  Southern 
to  Johnson's  land,  is  represented  as  three  hundred  and  thirty- 
eight  chains.    The  Western  line  is  made  up  of  Taylor's  line, 
slightly  deflecting  from  the  cardinal  points,  one  hundred  and 
sixty-nine  chains,  and  a  line  running  due  North,  from  the 
Northern  end  of  Taylor's  line  to  Shaw's  creek,  one  hundred 
and  eighty-five  chains.    The  entire  tract  is  represented  as 
.  almost  a  square. 
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An  exact  rectangle  of  three  hundred  and  forty-seven  chains 
long  and  three  hundred  and  thirty-eight  wide,  would  contain 
eleven  thousand  seven  hundred  and  twenty-eight  and  six-tenths 
acres,  which  no  doubt,  after  calculation-,  was  rounded  into 
eleven  thousand  seven  hundred  and  thirty.  But  creeks  and 
rivers,  and  oblique  lines,  do  not  make  rectangles,  and  a  general 
knowledge  of  a  country  is  insufficient  for  correct  delineation  or 
exact  measurement.  It  is  not  therefore  strange  that  Minor's 
representation  is  found  to  be  erroneous,  and  scarcely  capable, 
with  all  the  helps'which  it  can  derive  from  rules  of  location,  of 
being  applied  with  certainty  to  any  parcel  actually  found  to 
exist.  The  line  due  North,  from  the  Northern  end  of  Taylor's 
line  to  Shaw's  creek,  instead  of  being  one  hundred  and  eighty- 
five  chains,  is  only,  when  actually  run,  about  sixty  chains  :  and 
a  line  due  North  from  any  point  of  the  Southern  line,  or  of  the 
Southern  line  extended,  to  Johnson's  land,  instead  of  being 
three  hundred  and  thirty-eight  chains,  is  only  one  hundred  and 
forty-four  chains,  according  to  the  location  of  the  surveyors, 
and  only  two  hundred  and  six  chains,  running  into  an  angle  of 
Johnson's  land,  according  to  the  location  approved  by  this 
Court.  Hence  the  great  falling  off  of  quantity ;  but  it  does 
not  follow  that  the  deficiency  at  the  North  must  be  supplied  by 
encroachments  in  the  East. 

The  argument  for  the  plaintiff  is  made  up  of  reference  to 
arbitrary  rules  of  location  improperly  deduced  from  decided 
cases  by.  generalizing  special  instances ;  and  of  a  misapplica- 
tion, as  invariable  axioms,  of  the  methods  which,  in  subordina- 
tion to  principle  and  subject  to  many  exceptions,  have  been 
often  used  to  attain  truth.  It  is  said,  Johnson's  land  is  called 
for  as  a  boundary  and  must  be  reached  ;  Edisto  river  is  called 
for,  and  to  Edisto  you  must  get.  As  Johnson's  land,  instead 
of  running  to  the  river  between  the  confluence  and  Pine  Log, 
embraces  the  confluence,  and  extends  far  below  Pine  Log,  to 
reach  the  river  without  invading  that  land,  you  must  run  to  the 
Eastern  extremity  of  that  land,  and  where  it  corners  on  the 
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river,  make  the  North-east  corner  of  the  Minor  grant,  so  that 
the  boundaries  of  Johnson's  land,  and  of  the  river,  may  be 
satisfied. 

But  the  ultimate  purpose  in  all  these  questions  of  location  is 
to  ascertain  what  is  the  thing  described.  Where  the  descrip- 
tion is  in  a  grant  from  the  State,  decided  cases  forbid  that  the 
fictions,  frauds  and  palpable  errors  of  the  grantee,  or  his  sur- 
veyor, should  make  the  grant  void,  although  it  is  in  fact  the 
act  of  the  grantee,  and  not  of  the  State.  The  interests  of 
innocent  purchasers,  often  of  honest  owners',  whose  rights  are 
trespassed  upon  by  irresponsible  squatters,  have  inclined  the 
Gdurts  to  favor  the  grantees  in  construction  of  old  grants ;  and 
perhaps  it  may  be  admitted  that  doubts,  in  an  equal  balance, 
should  be  decided  in  favor  of  a  grant,  and  that  in  conflicts  of 
boundary  between  two  grants,  the  older  should  have  the  advan- 
tage in  construction.  But  after  these  large  admissions  of  what 
cases  might  show,  it  is  certain  that,  in  locating  a  grant,  the 
aim  should  be  to  fix  with  certainty  the  parcel  granted ;  that  the 
terms  of  description  used  in  the  body  of  the  grant,  in  the  cer- 
tificate subjoined  to  the  plat  which  is  annexed  to  the  grant, 
and  in  the  plat  itself,  to  which  the  grant  refers,  and  which 
should  be  more  certain  and  exact  than  any  other  description 
can  be,  should  all  be  weighed,  and  from  the  whole,  applied  to 
the  subject  by  inspection  or  testimony,  the  exact  limits  of  the 
parcel  be  established.  Where,  in  the  whole  description,  many 
terms  are  introduced,  they  should  all  be  reconciled  if*  possible ; 
but  where  they  are  inconsistent,  a  certainty  should  not  be  de- 
stroyed by  a  false  demonstration,  much  less  by  a  vague  or 
impossible  requisition,  and  of  two  certainties,  that  which  is 
more  obvious  and  durable  should  be  preferred.  In  the  applica- 
tion of  these  principles  to  the  solution  of  the  puzzles  which 
false  or  unskilful  surveying,  and  careless  or  mistaken  descrip- 
tions, often  produce  in  the  location  of  old  grants,  it  has  been 
found  that  accuracy  in  the  use  of  instruments  is  less  to  be 
expected  than  a  truthful  report  of  what  has  been  seen,  and 
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that,  therefore,  where  a  line  is  described  as  running  from  an 
ascertained  point,  on  a  certain  course,  for  a  certain  distance,  to 
a  monument,  river,  tree,  or  other  fixed  point,  which  is  well 
described,  the  terminus  described  should  be  regarded  rather 
than  the  result  .which  may  be  attained  by  using  instruments  in 
the  manner  specified.  But  when  the  terminus  cannot  be  ascer- 
tained, the  instrumental  result  must  prevail.  In  like  manner, 
a  boundary  contained  in  a  description  may  become  the  termi- 
nus of  a  line,  or  may  deflect  a  line,  or  break  it  into  several 
lines,  just  consideration  being  bestowed  upon  the  mode  in  which 
the  boundary  is  introduced  into  the  description,  and  upon  the 
consistency  or  repugnancy  of  the  various  terms. 

In  this  case,  the  Ed  is  to  river  is  called  for  as  a  boundary,  but 
the  plat  shows  that  it  is  required  as  a  boundary  at  the  conflu- 
ence of  Shaw's  creek  with  it,  and  above  the  Pine  Log.  To  the 
call  for  the  river,  definiteness  is  given  by  specification  of  a  par- 
ticular portion  of  it.  Why  then  should  the  river  be  sought 
below  Pine  Log,  and  a  portion  of  it  be  taken  different  from  that 
which  is  specified  ?  It  is  called  for,  by  the  more  exact  descrip- 
tion of  the  plat,  above  Johnson's  land ;  why  should  we  labor  to 
reach  it  below  ?  Johnson's  land  is  called  for,  and,  from  a  stake, 
its  line  is  represented  as  running  due  West, to  the  river.  Why 
should  the  course  be  reversed,  and  a  line  be  pursued  due  East 
from  the  point  where  the  land  is  reached  ?  The  whole  difficulty 
arises  from  the  inaccuracy  of  Minor's  conjectures  about  the 
lines  of  the  Johnson  tract,  and  the  course  of  the  river.  He 
supposed  Johnson's  line  was  straight;  it  is  zig-zag.  He  sup- 
posed it  ran  to  the  river  between  Pine  Log  and  the  confluence  j 
it  embraces  the  confluence  and  extends  up  the  creek.  If  we 
would  draw  a  line  from  some  point  on  the  Johnson  line,  North- 
west of  where  the  Eastern  Minor  line,  before  approved  by  the 
Court,  strikes  that  land,  to  some  point  on  the  river  between 
Pine  Log  and  the  confluence,  and  consider  that  line  to  be  John- 
son's, all  difficulty  would  vanish,  and  every  boundary  called  for 
by  grant  or  plat  would  be  satisfied. 
Vol.  IX.— 11 
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It  is  strange  that  the  gross  inaccuracy  of  a  surveyor  should 
he  considered  so  much  more  beneficial  to  himself  or  his 
employer,  than  could  be  the  honest  exertion  of  his  skill.  So 
it  must  be,  if  an  incorrect  delineation  shall  be  held  to  embrace 
all  that  its  conflicting  terms,  taken  separately,  may  require, 
and  when,  after  satisfying  one  of  the  terms,  and  thus  excluding 
the  application  of  the  other,  according  to  the  representation 
which  shews  its  meaning,  we  should  go  on  to  satisfy  that  other 
too,  by  giving  not  what  it  asks,  but  the  nearest  approach  that 
we  can  make  to  its  requisition.  The  river,  where  it  is  asked 
for,  cannot  be  got,  for  Johnson's  land  covers  that — therefore, 
the  river  in  another  place  must  be  given.  The  two  boundaries 
conflict ;  give  one,  and  something  as  much  as  possible  like  the 
other.  If  we  should  go  a  mile  below  Pine  Log  to  reach  the 
end  of  Johnson's  land,  and  to  find  the  river  uncovered  by  it, 
then  we  should  go  almost  indefinitely  East  and  North  for  that 
purpose,  if  the  river  turned  its  course,  and  Johnson's  land  was 
surveyed  in  the  same  supposititious  and  grasping  manner  as 
Minor's  was. 

It  is  the  decided  opinion  of  the  majority  of  this  Court,  that 
a  correct  location  of  the  Minor  grant  does  not  include  the  places 
where  the  defendant  has  done  the  acts  complained  of  as  tres- 
passes. There  is  nothing  which  authorizes  us  to  extend  the 
Southern  line  from  the  Black  Jack  farther  toward  the  East  than 
the  distance  called  for.  A  certainty  obtained  can  yield  only  to 
a  certainty  more  reliable.  Even  if  the  point  on  the  river  at 
the  Eastern  extremity  of  the  Johnson  land  is  a  true  corner  of 
the  Minor  grant,  a  straight  line  thence  to  the  termination  of 
the  plat  distance  on  the  Southern  line  would  not  include  the 
places  of  the  supposed  trespasses ;  and  a  straight  line  from  two 
ascertained  points  is  the  correct  line,  if  there  is  not  sufficient 
reason  for  preferring  another.  Sufficient  reason  oould  hardly 
be  found  for  following  the  Southern  line  to  its  intersection  with 
the  Eastern  line,  run  due  South  from  the  point  on  the  river,  in 
any  respect  which  should  be  given  to  the  course  of  the  Eastern 


APPEALS    AT    LAW.  165 

Colombia,  November  and  December,  1855. 

line,  as  represented  by  a  plat,  which,  in  almost  every  other  par- 
ticular, would  have  been  found  inaccurate,  and  would  have  been 
departed  from. 

Minor's  plat  is  laid  down  as  if  the  running  of  the  land  by 
him  was  done  with  the  land  on  his  left,  as  it  should  have  been : 
so  that,  following  his  delineation,  we  should  begin  from  the 
Black  Jack  (the  only  really  well  established  point  of  the  whole 
tract),  run  the  Southern  line,  then  to  Johnson's  land,  Shaw's 
creek,  and  so  on :  but  running  in  the  contrary  direction,  which 
seems  to  be  preferred  by  the  plaintiff,  would  make  no  difference 
in  the  principles  or  rules  which  should  govern  the  construction 
of  Minor's  plat. 

The  motion  is  dismissed. 

Withers  and  Whitner,  JJ.,  concurred. 

O'Nball,  J.,  dissenting.  I  regard  the  decision  in  this  case 
as  Completely  overturning  all  the  rules  of  location  heretofore 
established.  For,  if  this  verdict  stands,  course  and  distance 
will  control  natural  marks  and  boundaries.  These  are  found, 
and  by  the  location  for  the  defendant  are  entirely  lost  sight  of. 
For  to  talk  about  the  Tory  trail,  a  path  used  by  Tory  horse- 
thieves  in  the  Revolution,  and  used  by  no  human  being  since— 
the  trace  of  which,  sixty  years  ago,  when  the  Cooper  road  was 
laid  out,  was  that  of  an  olda  bandoned  track,  crossed  here  and 
there  by  it — as  the  road  to  Pine  Log,  is,  to  my  mind,  too 
absurd  to  be  seriously  relied  on.  Take  it,  and  compare  it  with 
the  location  produced,  with  that  of  the  road  to  the  Pine  Log 
laid  down  in  the  original  plat,  and  it  becomes  plainly  unreason- 
able to  suppose  that  it  was  the  road  delineated.  For  the  "  Tory 
trail"  is  not  called  for,  and  it  certainly  would  have  been  so 
designated,  if  it  had  been  intended  to  be  laid  down,  as  that  was 
the  name  by  which  it  was  then  known.  So,  too,  it  does  not 
run  through  the  centre  of  the  grant,  as  located  by  it,  but 
angling  through  one  corner,  it  reaches  Edisto  river  entirely 
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outside  of  the  grant,  while  the  Pine  Log  road  laid  down  runs 
from  the  river  through  the  centre  of  the  tract.  The  great 
argument  is,  that  when  it  leaves  the  plaintiff's  grant,  it  corres- 
ponds with  the  delineation  on  another  grant  to  Minor,  lying  on 
the  line  marked  S.  E.  on  this  grant.  There  would  be  great 
force  in  that  if  that  survey  had  been  traced  on  the  ground  by 
the  surveyors ;  then,  indeed,  if  the  re-survey  thus  made  had 
carried  the  road,  there  found  as  the  Tory  trail,  to  the  point 
where  found  on  this,  it  would  have  been  a  strong  evidence  of 
identity ;  but  to  lay  that  old  plat  down  by  the  side  of  this  sur- 
vey, and  claim  the  identity  of  the  roads  by  their  happening  to 
come  together,  is  to  assume  that  that  survey  was  accurately 
made,  and  laid  down  a  road  then  correctly,  when  another  plat, 
made  by  the  same  man,  within  a  very  short  time,  laid  it  down 
wrong. 

The  Court,  in  assuming  now  such  a  position,  is  deciding  that 
the  Tory  trail  is  the  road  of  this  survey,  when  in  Evans  vs. 
Weeks,  decided  at  November,  1853,  the  decision  of  the  jury 
was,  that  the  road  from  White  Ponds  was  the  road  supposed  (a). 


(a)  The  following  is  the  report,  grounds  of  appeal  and  decision  of  the  Appeal 
Court  in  the  caso  referred  to 

The  report  of  his  Honor  Judge  O'Neal,  before  whom  the  case  was  tried  at 
Barnwell,  Fall  Term,  1853,  is  as  follows: 

"  This  was  an  action  of  trespass,  to  try  titles  to  a  Iract  of  eleven  thousand  seven 
hundred  and  thirty  acres,  granted  5th  August,  1793,  to  Wm.  Minor,  surveyed  7th 
May,  1790.  In  the  grant  the  land  is  described  as  lying  on  both  sides  of  the  road 
to  the  Pine  Log,  and  partly  on  Shaw's  Creek  and  Edinto  River,  bounded  south-east 
by  Qeorge  Taylofs  land,  east  by  Wm.  Minor,  west  by  James  Johnson,  Edisto  River 
and  Shaw's  Creek.  In  the  plat  these  boundaries  appear  to  have  been  described 
wrong,  unless  they  are  taken  as  lying  on  lines  running  south-east,  Ac,  then  they 
would  be  right,  except  the  Edisto  should  have,  been  called  for  before  James 
Johnson's  land. 

"  The  road  to  the  Pine  Log  is  laid  down  about  midway  of  the  plat  The  paper 
title  of  the  plaintiff  was  fully  proved.  A  copy  plat  to  James  Johnson,  for  one 
thousand  acres  was-  given  in  evidence.  The  defendant's  claim  rested  on  a  grant  to 
Patrick  Kitchens,  dated  5th  September,  1814,  for  one  thousand  acres.  The 
defendant  is  in  possession  under  his  heirs;  this  tract  lies  within  the  lines  of  the 
Minor  grant,  as  contended  for  by  the  plaintiff.  A  trespass  was  admitted.  John  N. 
Barrillon,  the  surveyor,  proved  that  since  the  former  trial,  he  has  made  another 
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The  Court  is,  I  think,  to  be  consistent,  obliged  to  fall  back 
on  their  location  in  Evans  vs.  Weeks,  6  Rich.  83,  and  which, 


surrey ;  that  *  tart  id  g  at  the  Black  Jack  Corner,  Taylor's  survey,  and  giving  course 
and  distance  on  the  line  running  east,  it  would  cross  the  Cooper  Road,  but  would 
not  reach  the  White  Pond  Road,  crossing  at  Pine  Log.  He  ascertained,  he  said, 
the  age  of  the  Cooper  Road  to  be  fifty-five  years,  and  that  of  the  White  Pond 
Road  to  be  sixty-three  years.  This  he  did  by  cutting  out  a  blaze  on  each,  and 
counting  the  growth  of  the  trees.  Giving  distance  from  the  White  Pond  Road, 
according  to  the  plat,  it  would  go  beyond  the  defendant's  grant.  Running  thenoe 
the  course  of  the  plat,  he  struck  the  Edisto  :  pursuing  it  a  very  short  distance,  he 
reached  Johnson's  land ;  pursuing  it  he  came  to  Shaw's  Creek — thenoe  up  it  to 
where  the  line  from  the  Black  Jack,  following  Taylor's  boundary,  reached  the 
Creek.    This  he  thought  the  true  location. 

"Lawrence  P.  Hext,  another  surveyor,  thought  the  location  ought  to  be  by 
coarse  and  distance.  There  were  no  marks,  except  the  Black  Jack,  and  he  thought 
the  lines  had  never  been  run  by  the  original  surveyor.  He  did  not  think  the  age 
of  a  blaze  oould  be  accurately  ascertained  by  counting  growths.  Mr.  Garvin, 
another  surveyor,  was  not  present;  the  defendant's  lessor,  (Kitchens,)  stated  on 
oath  what  he  expected  to  prove  by  him.  This  was  admitted  as  his  evidence.  I 
have  it  not;  the  counsel  can  print  it  with  this  report.  Isaac  Johnson  proved  that 
in  the  revolution  there  was  a  path  called  the  Tory  Trail,  crosaing  the  Minor  Line 
near  Toney's  field,  and  running  thence  to  the  Pine  bog.  Mr.  Bellinger  produced 
the  acts  of  the  legislature,  showing  that  the  Cooper  Road  was  directed  in  1796  to 
be  opened,  and  the  White  Pond  Road  in  1792.  The  Jury  were  instructed  that  the 
opinion  of  the  Court  of  Appeals  in  this  case  must  govern  them,  unless  they  found 
some  facts  in  the  case,  varying  it  from  the  former  trial.  The  only  things,  I  thought, 
were,  that  the  Cooper  Road  was  now  shown  to  be  entirely  too  young  to  have  ex- 
isted at  the  grant.  The  White  Pond  Road  was  older  than  the  grant,  though  younger 
than  the  survey,  according  to  the  Act  of  the  Legislature.  The  blaze,  if  Barrillon 
was  Tight,  showed  that  the  road  existed  in  1790.  The  Jury  were  told,  if  that  was 
the  road  indicated  in  the  plat  and  grant,  it  was  a  circumstance  in  favor  of  the 
plaintiff's  location,  for  the  grant  called  for  land  on  both  sides  of  the  road.  The 
other  thing  was,  the  Edisto  was  now  found  to  meet  the  line  run  from  the  terminus 
of  the  plat  distance  from  the  White  Pond  Road.  It  was  not,  however,  in  its  proper 
place.  I  told  the  jury  that  unless  these  ciroumstances  clearly  satisfied  them  that 
Barrillon's  location  was  right,  they  must  find  for  the  defendant.  They  found  for 
the  plaintiff,  according  to  Barrillon's  location,  and  I  confess  it  accords  with  toy 
views  formerly  and  now." 

The  defendant  appealed  and  moved  for  a  new  trial  on  the  grounds,  viz.: 

1.  Because  the  verdict  locates  the  land  in  dispute  by  running  east  along 
Johnson's  land,  to  the  terminus  thereof,  whioh  is  at  Edisto  river,  whioh  is  the 
identical  location  found  by  the  Jury  on  the  first  trial,  and  set  aside  by  the  Appeal 
Court.    Neither  the  river  4b r  a  boundary,  nor  the  road  as  a  station ! 

2.  Because  the  location  contended  for  by  the  defendant,  and  adopted  by  the  Ap- 


158  APPEALS    AT    LAW. 


Evan*  tr#.  Corley. 

Tvith  due  deference  to  the  reasoning  of  my  brethren  now  and 
formerly,  was,  I  think,  not  only  unsupported  by  authority,  but 

peal  Court  when  ordering  a  new  trial,  via. :  fixing  the  eastern  boundary  by  come 
and  distance,  is  the  correct  location. 

3.  because  the  only  new  fact  developed  on  the  second  trial,  (when  the  plaintiff 
made  a  weaker  case,)  was,  that  the  plaintiff's  surveyor,  (J.  N.  Barrillon,)  from 
examining  the  blazes  of  two  trees,  concluded  that  the  Cooper  road  was  too  young 
for  the  original  survey,  and  that  the  White  Pond_road  was  laid  out  63  years  prior 
to  his  last  survey,  on  26th  September,  1853,  viz. :  on  26th  September,  1790,  which 
was  several  months  subsequent  to  the  original  survey,  27th  May,  1790 — whereas, 
it  appeared  that  the  White  Pond  road,  the  oldest  road  of  the  two,  was  laid  off  by 
Act  of  Assembly,  December,  1792;  so  that  neither  of  the  roads  existed  on  the  27th 
May,  1790,  when  the  original  survey  was  made,  and  could  not  have  been  the  road 
to  Pine  Log,  represented  in  the  said  survey,  on  which  survey  the  grant  was  predi- 
cated and  to  which  the  said  grant  expressly  refers,  for  the  shape,  form  and  marks 
of  the  land,  "as  represented  by  a  plat  hereunto  annexed." 

4.  Because  the  only  other  plausible  looation,  on  whioh  the  verdict  might  be  sus- 
tained, is  to  consider  the  White  Pond  road  as  a  station,  which  is  in  direct  contra- 
vention to  the  said  decision  of  the  Appeal  Court ;  and  on  the  second  trial  it  was 
proved  that  the  said  White  Pond  road  did  not  exist  at  the  time  of  the  said  original 
survey. 

5.  Because  the  said  verdict  is  in  direct  opposition  to  the  deoision  of  the  Appeal 
Court  pronounced  at  Deoember  Term,  1852,  in  the  very  same  oase,  between  the 
very  same  parties,  on  the  very  same  facts,  (except  as  above  exoepted,)  and  touching 
the  very  same  questions  of  law. 

6.  Because,  even  if  the  said  decision  were  obnoxious  to  the  objections  urged  by 
the  plaintiff's  oounsel  before  the  jury,  (as  it  is  not,)  and  even  if  it  could  not  be 
shown,  (as  it  ean  be  shown,)  to  be  perfeotly  correct — founded  on  a  true  conception 
of  the  facts,  and  in  conformity  to  the  well  settled  rules  of  location — nevertheless, 
tbe  said  decision  was  the  law  of  the  case,  and  as  such  ought  to  have  been  retpected 
and  implicitly  obeyed  by  the  jury. 

7.  Because  the  said  verdict,  unless  set  aside,  will  be  of  evil  precedent — not  only 
sanctioning  similar  verdicts  in  times  past,  but  giving  license  in  times  future,  to 
impugn  and  set  at  defiance  the  most  solemn  adjudication  of  the  highest  tribunals 
of  the  State. 

8.  Beoause  the  verdict  is  contrary  to  law  and  evidence. 

Curia  per  O'Neall,  J.  In  this  oase  it  is  not  proposed  to  qwtion  the  opinion 
heretofore  expressed. 

It  went  to  the  jury  as  their  guide  to  a  decision,  but  they  were  told,  if  there  were 
faots  now  found  to  exist  varying  the  oase  from  what  it  was  before,  that  then  they 
might  possibly  find  a  looation  different  from  that  advised  by  the  opinion. 

The  first  of  these  was,  where  was  the  road  leading  to  the  Pine  Log  spoken  of  in 
tho  grant,  and  delineated  on  the  plat?  If  they  believed,  that  that  was  the  White 
Pond  road,  then  it  was  a  strong  cireumstance  in  favor  of  the  plaintiffs  looation. 
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absolutely  at  war  with  it.  Here,  as  a  vindication  of  my  posi- 
tion, I  will  simply  call  attention  first  to  a  few  cases.  In  Ooates 
vs.  Matthews,  2  McC.  100,  course  and  distance  was  overruled 
by  little  Salada  river,  a  stream  very  far  from. being  a  very  per- 
manent one.  In  it,  Judge  Johnson  said,  "  Course  and  distance 
must  yield  to  actual  marks,  whether  they  are  natural  or  arti- 
ficial."   In  Wash  vs.  Holmes,  1  Hill,  15,  it  became  my  duty, 

For  tbe  grant  called  for  land  on  botb  aides  of  the  road.  The  proof  in  this  behalf 
was  submitted  to  them. 

Their  attention  was  next  directed  to  Kdisto  river,  which,  it  was  now  found,  conld 
be  reached  by  a  line  closing  as  the  plaintiff  de«ired,  and  thus  all  the  boundaries 
of  the  plat  and  grant  to  Minor  be  obtained.  The  jury  found  the  White  Pond  road 
to  be  the  road,  and  I  think  they  were  perfectly  right  The  growth  of  the  tree 
chopped,  showed  it  had  been  biased  for  a  publio  road  in  the  year  1790.  This  was 
the  year  of  the  survey.  In  the  year  1791,  Johnson  was  authorised  to  build  a  bridge 
at  Pine  Log.  There  must  have  been  some  road,  ikere,  before  that  time.  In  1792 
the  road  from  Hampton's  bridge  on  Saluda  to  Pine  Log,  White  Ponds  and  Sisters 
ferry  on  Savannah  was  directed  to  be  opened,  and  made  a  publio  road.  This,  no 
doubt,  referred  to  an  existing  road  which  was  then  made  publio.  The  Tory  trail 
spoken  of  by  Mr.  Johnson,  was  a  mere  track  pursued  by  the  Tories  in  the  Revolu- 
tion, from  a  horse  pen  near  Toney's  field  to  Pino  Log  and  Upper  Three  runs.  No 
trace  of  it  remained,  except  at  the  field  spoken  of;  there  was  no  proof  that  it  was 
ever  used  after  tbe  Revolution.  Under  such  circumstances  it  could  not  be  looked 
to.  The  Cooper  road  was  entirely  too  young.  Under  these  oiroumstanoes  the 
jury  very  properly  came  to  the  conclusion  that  the  White  Pond  road  was  the  road 
indicated. 

When  it  was  thus  ascertained,  land  on  both  sides  mnst  be  found.  How  much 
east?  The  surveyor  couM  not  do  otherwise  than  measure  the  plat  from  the  road 
and  give  the  distance.  This  done,  the  line  dosed  to  the  Edisto,  James  Johnson's 
land  and  Shaw's  creek.  But  it  is  said  the  jury  have  only  found  from  tbe  north* 
east  corner  of  James  Johnson's  land,  on  the  river,  to  the  corner  reached  on  a  direct 
line  to  the  line  running  east  from  the  road. 

This  was  right;  for  the  plaintiff's  deed,  executed  twenty-two  years  ago,  con- 
veyed to  him  the  land  to  that  corner,  and  by  that  line.  Although  the  grant  may 
cover  more,  yet  he  had  no  claim  beyond  the  line  found. 

The  former  opinion  admitted  the  doubts  attending  the  location.  It  merely 
advised,  upon  the  facts  then  before  the  Court,  the  location  suggested.  It  was  not 
intended  to  say  this  is  the  law  of  the  case.  The  defendant  has  had  the  fall  benefit 
of  it,  and  yet,  on  other  facts,  the  jury,  as  they  had  the  right  to  do,  adopted  another 
conclusion. 

The  motion  is  dismissed. 

Wardlaw  and  Wrrnna,  JJ.    We  concur  in  the  result  simply. 

Whitjteb  and  Glover,  J  J.    We  dissent. 
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twenty-two  years  ago,  to  say  that  a  location  was  governed,  1st, 
by  natural  boundaries,  such  as  rocks,  mountains,  rivers  and 
creeks  ;  2id,  by  artificial  marks  ;  3d,  adjacent  boundaries  ;  4th, 
course  and  distance;  5th,  shape  of  the  plat  In  Fulwood  vs. 
Graham,  1  Rich,  491,  these  rules  were  applied  to  give  great 
extension  to  lines  against  the  distance  laid  down,  and  to  vary 
courses — indeed,  to  absolutely  abrogate  them.  If  that  case  was 
decided  wrong,  as  I  have  heard  one  of  my  brethren  say,  I  ask 
how  did  it  happen  that  Sturgeon  vs.  Floyd,  3  Rich.  83,  was 
governed  by  it,  and  that  as  accurate  a  Judge  as  my  late  brother 
Evans,  should  have  said,  "  Since  the  decision  of  the  case  of 
Fulwood  vs.  Graham,  1  Rich.  491,  it  is  no  longer  a  question 
that  natural  marks  shall  control  course  and  distance,  even 
though  the  line  should  exceed  the  length  four  or  five-fold." 

On  the  present  occasion  it  must  be  remarked,  that  the  origi- 
nal plat  and  grant  calls  for  Edisto  river :  the  location  supported 
by  the  Oourt  does  not  touch  it.  But  it  is  said,  you  cannot 
locate  the  land  so  as  to  reach  it.  It  is  as  plain  as  a  sun-beam 
that  it  can  and  will  be  done,  whenever  the  grant  is  located  by 
boundaries  and  natural  marks :  indeed,  Barillon's  survey,  as 
will  be  seen  by  referring  to  the  case  in  November,  1853,  did 
reach  the  river,  as  a  boundary.  To  locate  the  land  according 
to  natural  marks  and  adjacent  boundaries,  begin  at  the  Black 
Jack,  the  acknowledged  corner,  pursue  Taylor  as  a  boundary, 
until  you  reach  Shaw's  creek,  thence  down  it  to  James  John- 
son's grant  (called  for  as  a  boundary),  which  must  be  followed 
till  you  reach  the  Edisto ;  stop  there,  and  go  back  to  the  Black 
Jack,  and  run  the  line  thence,  on  the  course  of  the  plat,  to  the 
Edisto  river,  where  the  survey  stopped,  going  round  the  other 
way,  and  the  tract  is  located,  and  the  defendant's  claim  is 
within  it.  If  this  be  not  a  correct  location,  I  confess  I  shall 
have  the  whole  principles  of  location  to  learn  over. 

Glover,  J.,  having  been  of  counsel,  did  not  hear  the  case. 
Motion  dismissed. 
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Wiley  Harrison  vs.  William  B.  Llotd. 

The  bailee  of  a  slave  hired  him  to  the  defendant  and  the  elare  was  killed  while  in 
defendant's  aervioe,  through  the  negligence  of  his  agent :  Held,  that  plaintiff, 
the  bailee,  conld  sustain  an  action  against  the  defendant  for  the  injury  he  had 
sustained,  and  that  ease  was  the  proper  form  of  action. 

Where  the  bailee  of  a  slave  has  a  right  of  action  against  defendant  through  who?e 
negligence  the  slave  was  killed,  and  such  bailee  is  accountable  to  the  general 
ownertnd  pays  him  the  value  of  the  slave  before  action  commenced  against  the 
defendant,  he,  the  bailee,  may  reoover  from  the  defendant  the  full  value  of  the 
slave. 

BEFORE  WARDLAW,  J.,  AT  ABBEVILLE,  JULY,  EXTRA 
TERM,  1855. 

The  report  of  bis  Honor,  the  presiding  Judge,  is  as  follows : 

"  Case  to  recover  damages  for  a  man  slave,  named  Dabney, 
alleged  to  have  been  hired  by  the  plaintiff  to  the  defendant, 
and  to  have  been  killed  whilst  in  the  employment  of  the 
defendant,  through  his  negligence  or  improper  use.  Flea,  the 
general  issue. 

44  The  defendant  took  a  lease  of  land  adjoining  Dorn's  Gold 
Mine,  for  which  he  gave  his  own  notes ;  he  made  contracts 
concerning  operations  to  be  there  conducted  in  his  own  name : 
he  appointed  Dr.  Stephens  as  agent  in  his  absence,  and  mining 
was  there  carried  on,  which  was  spoken  of  as  the  work  of  a 
company.  Some  of  the  witnesses  called  the  company  the  New 
York  Company ;  some  the  Dora  Mining  Company ;  some  the 
Gold  Mine  Company.  The  chief  engineer  had  heard  the  name 
of  no  member  besides  the  defendant ;  Dr.  Stephens  mentioned 
two  others ;  but  it  did  not  appear  that  any  besides  the  defend- 
ant had  ever  been  seen  in  the  neighborhood. 

"  In  the  summer  of  1853,  White,  the  overseer  of  plaintiff, 
hired  to  Stephens,  agent,  four  negro  fellows,  at  the  ordinary 
price  of  field  laborers.  White  testified  that  the  contract  was 
that  these  fellows  should  work  in  the  mine,  and  that  then  the 
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work  in  the  mine  consisted  simply  of  digging,  there  being  no 
machinery  employed.  Stephens  testified  that  they  were  to 
work  at  the  mine,  and  that  there  was  no  specification  concern- 
ing the  nature  of  their  employment.  Within  a  month  or  two 
after  their  hiring,  a  steam  engine  was  pnt  up  at  the  mine,  for 
crushing  rock,  and  Dabney's  usual  employment  was  shovelling 
sand,  cutting  wood,  pounding  stone,  and  the  like.  The  other 
fellows  were  removed,  and  at  that  time  Stephens,  when  asked 
about  his  choice  amongst  the  fellows,  said  to  White  that,  for 
the  uses  he  needed  a  fellow  for,  Dabney  was  as  fit  as  any  other : 
he  was  then  turning  a  windlass  in  digging  a  well.  Dabney  was 
not  bright,  but  was  very  obedient  to  any  one  who  undertook  to 
direct  him. 

"  In  September,  1858,  on  a  rainy  day,  Dabney  was  engaged 
near  the  engine,  shovelling  sand  when  it  was  not  raining,  and 
pounding  stone  when  it  was.  The  engine  was  stopped,  and 
Nolan,  the  chief  engineer,  was  making  some  adjustment  of  the 
machinery  in  the  lower  room,  Dabney  went  down  to  wedge 
his  hoe.  Nolan  told  him  to  tell  Huffman,  another  engineer,  to 
start  the  engine.  Dabney  did  as  directed,  and  Huffman  let  on 
the  steam ;  but  the  large  fly-wheel,  being  on  a  balance,  stopped 
on  the  centre,  (as  it  was  expressed,)  and  would  not  turn  at  the 
movement  of  the  piston.  Huffman  told  Dabney  to  pull  the 
wheel  down.  Dabney  caught  hold  and  pulled,  but  still  it  did 
not  move.  Huffman  told  him  to  pull  harder.  Dabney  swung 
to  the  wheel,  raising  both  feet,  and  jerked ;  the  wheel  started 
With  great  velocity,  and  he  was  carried  under,  and  instantly 
killed. 

"  This  condition  of  the  wheel  frequently  occurred.  To  start 
it  required  care,  but  was  not  by  those  used  to  it  considered 
very  dangerous.  Several  of  the  hands  had  done  it — whoever 
happened  .to  be  near  when  the  service  was  required :  but  Dab- 
ney had  not  been  known  to  undertake  it  before. 

"  Dabney  belonged  to  H.  Quarles's  estate,  of  which  R.  M. 
Fuller  is  representative.    He  had  been  hired  for  the  year  1858 
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to  the  plaintiff.  In  January,  1854,  the  plaintiff  paid  to  Fuller 
seven  hundred  dollars  for  Dabney,  the  appraised  value ;  and  in 
February,  1854,  this  action  was  commenced. 

"I  submitted  all  the  facts  to  the  jury — amongst  others, 
whether  Dabney  had  been  hired  by  the  defendant,  and  whether 
his  death  had  resulted  from  negligence  of  the  defendant's  agent, 
or  from  the  improper  use  of  him. 

"  I  directed  that  if  the  facts  should  be  found  as  above  stated, 
and  a  verdict  be  rendered  for  the  plaintiff,  the  value  of  the 
slave  would  be  the  proper  measure  of  damages. 

"  The  jury  found  for  the  plaintiff  seven  hundred  and  fifty- 
six  dollars." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
nonsuit  and  a  new  trial,  upon  the  following  grounds,  viz. : 

For  a  nonsuit : 

1.  Because  trespass,  and  not  case,  was  the  proper  form  of 
action : 

2.  Because  the  hirer  of  a  slave  for  a  year  cannot  maintain 
an  action  on  the  case  for  an  injury  resulting  in  the  death  of  the 
slave  during  the  period  of  hiring : 

8.  Because  case,  by  the  owner  of  the  slave  Dabney,  was  the 
proper  form  of  action. 

For  a  new  trial : 

1.  Because  the  death  of  the  slave  was  the  act  of  God,  and 
not  caused  by  any  culpable  act  or  negligence  of  the  defendant : 

2.  Because  the  order  to  the  slave  Dabney  to  weigh  down  the 
wheel  was,  if  wrongful,  the  sole  act  of  the  engineer,  Huffman, 
who  had  no  authority  to  extend  such  an  order : 

8.  Because  the  proof  was  that  Dabney  was  hired  by  the 
Dorn  Mining  Company,  and  not  by  the  defendant  individually: 
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4.  Because  the  verdict  was  excessive,  being  for  the  whole 
value  of  the  slave;  whereas  the  verdict  should  have  been 
limited  to  the  value  of  the  time  of  the  slave  lost  to  the  plaintiff: 

5.  Because  the  verdict  was  contrary  to  law  and  the  evidence. 

Fair,  for  appellant,  cited  on  first  ground  for  nonsuit,  Helton 
vs.  Gaston,  2  Bail.  95 ;  Tennant  vs.  Bendy,  Dud.  83  ;  1  Chit. 
PI.  145 ;  and  on  third  ground,  1  Chit.  PI.  70.  The  v^lue  of 
the  services  of  the  negro  for  one  year  is  the  measure  of 
damages.  Morris  vs.  Thompson,  1  Rich.  65;  Laney  vs. 
Bradford,  4  Rich.  1. 

McGowen,  contra.  Plaintiff  was  liable  over  for  the  value. 
In  such  case  he  is  entitled  to  recover  the  value,  2  Saund.  47; 
15  Conn.  302;  18  Pick.  278;  6  Johns.  R.  195;  10  Mass.  R. 
125 ;  7  Cow.  297 ;  2  Bail.  470. 

Thomson,  in  reply.  No  proof  that  plaintiff  was  liable  over 
except  that  he  paid.  Can  that  add  to  defendant's  liability  ? 
No  act  of  plaintiff's,  after  the  right  of  action  accrued,  can  give 
him  a  right  to  higher  damages :  4  Rich.  329 ;  2  McM.  405. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  earnest  and  ingenious  arguments  which 
*have  been  addressed  to  the  Court  in  this  case,  have  given  to 
some  of  the  grounds  of  appeal  an  importance  disproportioned 
to  any  intrinsic  difficulty  in  the  points  which  they  present. 
After  due  consideration  we  are  of  opinion  that  case  is  the 
proper  form  of  action  for  the  unintentional  injury  done  by  the 
defendant's  agent,  whence  consequential  damages  have  resulted 
to  the  plaintiff:  that  a  person,  who,  under  a  contract  of  hiring, 
has  a  temporary  interest  in  a  slave,  may  have  an  action 
for  an  injury  to  that  interest,  whether  death  was  involved  in 
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the  injury  or  not :  that  even  if  the  general  owner  should  have 
a  right  of  action  to  recover  for  the  injury  to  the  reversionary 
interest,  the  action  of  the  temporary  owner  is  not  thereby 
taken  away :  that  negligence  or  breach  of  duty  on  the  part  of 
the  defendant  has  been  established  by  the  verdict:  that  the 
negligence,  or  wrong,  not  wilful,  of  an  agent,  in  the  perform- 
ance of  his  principal's  work,  makes  the  principal  liable :  that 
the  contract  of  hiring,  it  has  been  found,  was  made  with  the 
defendant  singly  and  not  with  him  and  other  persons,  and  on 
this  head  the  verdict  is  conclusive  and  saves  the  necessity  of 
all  inquiry  into  the  right  of  the  defendant  to  object,  in  this 
action  ex  delicto,  to  the  nonjoinder  of  other  persons  as  defend- 
ants :  and  that  the  verdict  is  sufficiently  sustained  by  the 
evidence. 

The  fourth  ground  taken  for  a  new  trial  is  the  only  one 
worthy  of  much  attention.  It  denies  the  propriety  of  the 
instructions  given  that  the  plaintiff  here  might  recover  the 
whole  value  of  the  slave:  It  is  argued  that  the  plaintiff  has 
lost  only  a  few  months'  service ;  that  Fuller,  the  general  owner, 
may  have  sustained  serious  loss,  but  the  right  of  action  in  him 
could  not  be  transferred  to  the  plaintiff;  that  even  if  a  special 
bailee  accountable  over  may  recover  the  whole  value,  there  is  no 
evidence  to  show  that  here  the  plaintiff  violated  his  contract 
with  Fuller  by  hiring  to  the  defendant,  or  otherwise  made  him- 
self accountable  for  the  loss  which  without  blame  to  him  has 
resulted ;  and  that  the  payment  said  to  have  been  made  to 
Fuller,  if  it  really  was  made,  gave  to  the  plaintiff  no  higher 
rights  than  he  had  before. 

Several  of  our  cases  (see  Morris  vs.  Thompson,  1  Rich.  65 ; 
Laney  vs.  Bradford,  4  Rich.  1,)  have  held  that  in  trover  a 
tenant  for  life  of  slaves  could  recover  against  a  stranger  only 
the  value  of  the  interest  for  life.  The  tenant  for  life  in  these 
cases  was  not  accountable  to  the  remainder-man  for  the  conver- 
sion of  a  wrong-doer;  indeed,  be  did  not  hold  under  contract 
with  the  remainder-man,  or  under  title  derived  from  him. 
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He  who  hath  the  special  property  in  goods  in  an  action 
against  the  general  owner  can  recover  only  according  to  the 
value  of  the  special  interest :  but  in  actions  against  a  stranger 
the  general  rule  is,  that  he  who  hath  the  special  interest  may 
recover  the  whole  value  because  he  is  chargeable  over.  Hey- 
don  and  Smith's  case,  13  Co.  Rep.  69;  Booth  vs.  Wil8on9 
1  Barn.  &  Aid.  59  ;  2  Saund.  47 ;  5  Binney,  460. 

Even  where  a  bailee  and  the  general  owner  are  both  entitled 
to  actions  for  recovery  of  the  whole  value,  Flewellin  vs.  Rave, 
1  Bulst.  89,  is  an  authority  to  show  that  he  who  first  begins 
his  action  shall  go  on  with  the  same ;  and  White  vs.  Webbi 
(15  Conn.  303,)  recognizing  this,  holds  that  where  the  bailee 
reoovers  the  ijhole  value  he  is  for  the  excess  over  his  own  inte- 
rest, a  trustee  for  the  general  owner. 

<.  Contests  may,  however,  arise  between  the  general  owner  and 
the  bailee,  concerning  the  right  of  the  latter  to  conclude  the 
fprawr.by  a  recovery  of  the  whole  value,  which  have  not  been 
adjudged  in  our  courts ;  and  it  is,  therefore,  not  advisable  that 
we  should  go  beyond  the  circumstances  of  the  case  in  hand. 
Here  the  acknowledgment  which  the  general  owner  before 
action  brought,  gave  of  satisfaction  made  to  him  by  the  bailee, 
precludes  all  objection  which  might  be  urged  against  the  plain- 
tiff, on  the  ground  of  the  defendant's  further  liability  to  a  third 
person ;  and  the  adduction  by  the  plaintiff  of  that  acknowledg- 
ment, made  in  a  form  which  shews  payment  by  the  plaintiff, 
is  of  itself  strong  evidence  that  the  plaintiff  was,  in  the  case 
that  existed  at  the  time  of  the  payment,  liable  over  to  the 
general  owner.  When  to  that  evidence  are  adduced  the  cir- 
cumstances that  plaintiff  was  an  agriculturist  and  the  slave 
a  field  hand,  that  the  hire  paid  for  the  slave  by  the  plaintiff 
and  by  the  defendant  was  conformable  to  the  usual  wages  of  a 
field  hand,  and  that  after  the  machinery  was  set  up  the  slave 
was  permitted  by  the  plaintiff  to  -remain  at  the  mine,  Hie  ac- 
countability of  the  plaintiff  seems  to  be  sufficiently  established. 

It  is  upon  this  single  ground,  of  the  plaintiff's  accountability 
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over  coupled  with  his  payment  according  to  such  accountability, 
that  we  now  rest  his  right  to  recover  the  full  value.  It  has 
been  urged  in  his  behalf  that,  independent  of  this  ground,  his 
right  may  be  sustained  by  reasoning  like  this :  The  action  is 
ex  delicto,  but  is  founded  upon  a  contract  of  hiring  by  plaintiff 
to  defendant,  out  of  which  arose  a  duty  which  the  defendant 
violated  by  employing  the  slave  in  derogation  of  it ;  as  to  this 
contract  there  is  no  privity  between  Fuller  and  the  defendant, 
and,  therefore,  the  plaintiff  only  can  sustain  an  action  for 
defendant's  breach  of  the  duty.  It  may,  however,  be,  that  in 
an  action  by  Fuller,  the  plantiff  would  have  been  regarded  as 
Fuller's  agent  in  making  the  stipulations  ouj 
the  defendant's  duty. 
The  motion  is  dismissed.  \^  ft 

O'Nsal,  Withers,  Whitner,  Glover,  km  munro,  JJ.,;i 
concurred.  i    lilBR-^j 

Motion  dimmed. 
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The  State  vs.  Jackson  Bradley  and  William  Adkins. 

J.  B.  and  W.  A.  were  jointly  indicted  for  murder,  W.  A.  was  not  arrested,  and 
J.  B.  was  tried  separately.  The  jury  found  the  following  verdict.  "  We  find 
the  defendant  guilty."  The  presiding  Judge  directed  the  verdict  to  be  written 
as  follows:  "We  find  the  defendant  J.  B.  guilty" — which  was  done,  and  the  first 
verdict  was  erased : — Held,  that  the  direction  of  the  presiding  Judge  was  proper. 

The  indictment  contained  no  count  charging  J.  B.  separately: — Held  sufficient, 
and  motion  in  arrest  of  judgment,  or  for  new  trial,  on  that  ground,  refused. 

At  the  trial  the  wife  of  W.  A.  was  examined  as  a  witness,  hut  was  not  allowed  to 
testify  that  W.  A.  alone  was  guilty  : — Held,  that  this  furnished  no  ground  for  a 
new  trial. 

Where  two  are  jointly  indicted  and  one  is  tried  separately,  the  wife  of  the  one  not 
on  trial  will  not  be  permitted  to  testify  to  matters  tending  to  criminate  her 
husband. 

BEFORE  MUNRO,  J.,  AT  KERSHAW,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"The  prisoner  was  jointly  indicted  with  one  William 
Adkins,  for  the  murder  of  a  negro  boy,  named  George,  between 
six  and  eight  years  of  age,  the  property  of  the  prisoner. 
Adkins  had  not  been  arrested,  so  that  the  prisoner  was  tried 
alone.  The  jury  returned  the  following  verdict:  "We  find 
the  defendant  guilty."  I  instructed  the  jury  to  insert  in  their 
verdict  the  name  of  the  defendant;  they  did  so,  and  wrote 
upon  the  record  the  following  verdict :  "  We  find  the  defend- 
ant, Jackson  Bradley,  guilty."  After  they  had  done  so,  I 
instructed  the  clerk  to  erase  the  other  verdict,  all  of  which 
was  done  in  the  presence  of  the  jury. 

"In  reference  to  the  defendant's  first  ground  for  a  new 
trial,  I  did  refuse  to  permit  the  wife  of  William  Adkins,  (the 
other  party  named  in  the  indictment),  to  testify  that  her  hus- 
band was  alone  guilty  of  the  murder;  and  in  reference  to  what 
is  said  in  the  second  ground,  I  did  say  to  the  jury,  while 
commenting  on  the  discrepancies  in  the  statements  of   the 
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witnesses  Jane  and  John  Williams,  that,  as  a  general  rule,  it 
was  considered  that  the  tendency  of  discrepant  testimony  in 
witnesses,  was  to  strengthen  rather  than  to  weaken  confidence 
in  its  truthfulness  ;  but  I,  at  the  same  time,  admonished  them, 
that  in  reference  to  whatever  discrepancies  there  may  have 
existed  in  the  testimony  of  those  witnesses,  as  well  as  to  their 
general  credibility,  upon  them  had  devolved  the  exclusive  task 
of  judging. 

"  On  the  third  ground,  I  have  only  to  say,  that  I  did  state 
to  the  jury,  as  a  general  proposition,  that  when  a  party  is 
charged  with  a  crime,  and  has  by  his  own  act,  either  by  the 
concealment,  or  the  destruction  of  the  corpus  delicti,  put  it 
out  of  the  power  of  the  State  to  produce  the  highest  evidence 
of  its  existence,  he  has  no  reason  to  complain  if  inferior  evi- 
dence is  adduced ;  upon  him  alone  must  rest  the  consequences 
of  the  failure ;  but  whether  or  no  there  had  been  a  failure  in 
this  particular,  in  the  case  before  them,  was  a  matter  within 
their  exclusive  province ;  and  referred  them  to  the  testimony 
of  such  o(  the  witnesses  as  had  testified  on  this  point,  and 
especially  to  that  of  the  two  physicians  and  Wiley  Bradley/' 

The  defendant,  Jackson  Bradley,  appealed  and  now  moved 
this  Court  in  arrest  of  judgment,  on  the  grounds  : 

1.  Because  his  Honor,  the  Presiding  Judge,  erred  in  direct- 
'  ing   the  jury,   after   their   verdict   was   published,   to   write 

another  verdict,  which  was  accordingly  done,  and  read  as  the 
verdict  of  the  jury. 

2.  Because  his  Honor  erred  in  directing  the  clerk  to  erase 
the  first  verdict  after  the  reading  of  the  second,  which  was 
accordingly  done. 

3.  Because  it  is  uncertain  what  is  the  verdict  of  the  jury. 

4.  Because  the  defendants  are  jointly  charged  in  the  indict- 

Vol.  IX.— 12 
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ment,  and  the  verdict  being,  "We  find  the  defendant  guilty," 
it  is  uncertain  to  which  of  the  defendants  the  verdict  refers. 

5.  Because  Jackson  Bradley  was  tried  upon  an  indictment, 
in  which  there  was  no  separate  count  charging  him  with  the 
commission  of  the  offence. 

Failing  in  his  motion  in  arrest  of  judgment,  then  he  moved 
for  a  new  trial  on  the  same,  together  with  the  following 
grounds : 

1.  Because  his  Honor  erred  in  refusing  to  permit  the  wife 
of  William  Adkins  to  testify  that  he  alone  was  guilty  of  the 
murder  charged. 

2.  Because  his  Honor  charged  the  jury  that  the  discrep- 
ancies between  the  statements  of  Jane  Williprms  and  John 
Williams,  in  the  trial,  might  support  their  credibility ;  whereas, 
it  is  submitted  such  discrepancies  were  irreconcileable. 

8.  Because  his  Honor  charged  the  jury,  that  if  the  State 
failed  to  establish  the  corpus  delicti  of  the  offence,  by  reason 
of  the  concealment  practised  by  the  accused,  the  accused  must 
bear  the  consequences  of  guilt. 

4.  Because  the  charge  of  his  Honor  in  other  respects,  and 
the  verdict  of  the  jury  were  contrary  to  the  law  and  evidence. 

Caston,  for  appellant. 

Fair j  solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  A  sufficient  answer  will  be  found  to  the  objec- 
tions contained  in  the  defendant's  first  four  grounds  in  arrest 
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of  judgment,  in  the  ruling  of  the  Court  in  the  case  of  the 
State  vs.  Hotly  ft  Blackledge,  7  Rich.  327,  and  in  reference 
to  the  fifth  ground,  it  was  by  no  means  necessary  there  should 
have  been  a  separate  count  in  the  indictment,  charging  the 
prisoner  alone  with  the  crime. 

The  question  raised  by  the  first  ground  for  a  new  trial  is 
whether  there  was  error  in  refusing  to  permit  the  wife  of 
Adkins — the  party  jointly  indicted  with  the  prisoner,  but  who 
had  not  been  apprehended — to  testify,  that  her  husband  was 
alone  guilty  of  the  murder. 

The  rule  on  this  subject,  is  thus  stated  by  Roscoe,  in  his 
work  on  Criminal  Evidence,  at  page  147. — "  Husband  and 
wife  are  in  general' incompetent  witnesses,  either  for  or  against 
each  other,  on  the  grounds,  partly  of  policy,  and  partly  of 
identity  of  interest.'1  In  the  case  of  the  King  vs.  The  Inhabi* 
ta7it8  of  Cliviger,  2  T.  R.  263,  it  was  ruled—"  The  husband 
and  wife  are  not  permitted,  from  a  principle  of  policy,  to  give 
any  evidence  that  may  tend  to  criminate  each  other ;  that  the 
obligation  is  not  confined  merely  to  cases  where  they  are 
directly  accused  of  a  crime ;  but  even  in  collateral  cases,  where 
their  evidence  tends  that  way ;  for  although  the  evidence  of 
one  could  not  be  used  against  the  other,  yet  it  might  lead  to 
a  criminal  charge,  and  cause  the  party  to  be  apprehended." 
In  the  Commonwealth  vs.  Eastland,  1  Mass.  R.,  it  was  held, 
that  it  is  a  sufficient  ground  for  a  separate  trial,  that  the  wife 
of  one  is  a  material  witness  for  the  others ;  and  in  the  case  of 
the  State  vs.  Smithy  2  Iredell,  402,  it  is  said — "  Whenever  the 
wife  of  one,  is  not  permitted  to  testify  for  the  others  on  a  joint 
trial,  she  will  not  be  received  for  them  although  her  husband 
be  not  then  on  trial." 

In  the  case  of  the  State  vs.  Anthony,  1  McC.  285,  it  was 
held,  that,  upon  the  separate  trial  of  the  father,  who  was 
jointly  indicted  with  his  son  for  murder,  the  wife  of  the  latter 
was  a  competent  witness ;  and  it  was  upon  the  authority  of 
that  case  that  the  wife  of  Adkins  was  permitted  to  testify  in 
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behalf  of  the  prisoner  in  this  case,  holding  her  incompetency 
to  extend  no  further  than  to  the  exclusion  of  any  thing  that 
might  tend  to  criminate  her  husband. 

The  remaining  grounds  of  appeal  relate  entirely  to  matters 
that  were  within  the  exclusive  province  of  the  jury,  and  we  can 
perceive  nothing  in  the  remarks  of  the  Circuit  Judge  upon  the 
trial,  that  was  calculated  to  misdirect  them  in  its  exercise. 

The  motion  is  therefore  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner,  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 
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Henry  Schoonmaker  vs.  William  B.  Lloyd. 

■ 

Under  the  Act  of  Congress  prescribing  the  mode  in  which  the  records  and  judicial 
proceedings  of  one  State  shall  be  proved  in  another,  whether  the  attestation  by 
the  Clerk  is  in  proper  form,  can  be  known  only  by  the  certificate  of  the  Judge. 
His  certificate,  that  it  is  "  in  due  form"  is  conclusive. 

In  the  attestation  of  the  Clerk,  there  was  a  blank  where  the  word  "record/*  or 
"judicial  proceedings"  should  have  been  inserted : — Held,  that  the  attestation 
was  sufficient. 

Held,  that  the  words  in  the  attestation,  ''we  have  caused  to  be  exemplified,"  was  a 
sufficient  declaration  that  the  copy  was  complete. 

It  need  not  appear  from  the  exemplification  that  the  judgment  has  not  been  re- 
versed on  appeal.    That,  if  it  be  true,  is  a  matter  for  the  defence  to  show. 

Eeld,  that  it  was  no  objection  to  the  exemplification,  that  the  several  pieces  of 
paper  exhibiting  it,  were  united  by  a  string  secured  beneath  the  wax  on  which 
was  the  impression  of  the  seal. 

BEFORE  WITHERS,  J.,  AT  EDGEFIELD,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  action  was  upon  an  exemplification  of  a  record  in  one 
of  the  Courts  of  the  City  of  New  York.  The  seal  of  the  Court 
was  upon  the  first  leaf — sundry  i  leaves  of  paper  were  attached 
by  a  string,  inserted  through  the  whole,  and  the  certificates  of 
the  Judge  and  the  Clerk  were  upon  the  last  leaf. 

"The  commencement  was  as  follows: — 

"  *  The  People  of  the  State  of  New  York :  By  the  grace  of 
God  free  and  Independent :  To  all  to  whom  these  presents  shall 
come,  Greeting :  Know  ye,  that  we,  haying  inspected  the  files 
of  the  Supreme  Court  of  the  City  of  New  York,  do  find  there . 

remaining  on  file  a  certain in  a  cause  wherein 

Henry  Schoonmaker  is  plaintiff,  and  William  B.  Lloyd  is  de- 
fendant, in  the  words  and  figures  following,  to  wit :' — Then 
follows  a  copy  of  the  proceedings,  (something  that  may  be 
called  a  Summons,  Bill  of  Particulars,  Declaration,  Reeitation 
of  a  reference  to  some  person,  his  award,  the  Judgment  con- 
firming it) — and  the  appended  certificates  are  as  follows : 
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" ' All  which  we  have  caused,  by  these  presents  to  be  exem- 
plified, according  to  the  Act  of  Congress,  and  the  Seal  of  the 
Superior  Court  of  the  City  of  New  York,  to  be  hereto  affixed. 
Witness,  Thomas  J.  Oakley,  Esquire,*  Chief  Justice  of  our  said 
Court,  at  the  City  Hall  of  the  City  of  New  York,  this  20th 
day  of  December,  A,  D.  1854,  (signed)  George  H.  E.  Lynch, 
Clerk." 

"'New  York  Superior  Court: — Henry  Schoonmaker  vs. 
William  B.  Lloyd: 

"  'By  the  Honorable  Thomas  J.  Oaklet,  Chief  Justice  of 
the  Superior  Court  of  the  City  of  New  York. 

("It  is  hereby  certified,  that  George  H.  E.  Lynch,  whose 
name  is  subscribed  to  the  foregoing  exemplification  in  the  above 
entitled  cause,  is  the  Clerk  of  said  Court,  and  that  the  attesta- 
tion thereof  is  in  due  form. 

" l  Given  under  my  hand  at  the  City  Hall,  in  the  City  of 
New  York,  this  20th  day  of  December,  A.  D.,  1854. 

(Signed)  '  Thomas  J.  Oakley,  Chief  Justice  of  the  Superior 
Court  of  the  City  of  New  York.' 

"Notwithstanding  such  objections  as  are  set  down  in  the 
grounds  of  appeal,  hereto  attached,  I  held  that  the  exemplifica- 
tion was  admissible  in  evidence. — A  fuller  view  of  the  subject 
may  be  had  by  the  Appeal  Court  upon  inspection  of  the  docu- 
ment in  question. 

"  The  declaration  in  this  cause  treated  and  described  the 
judgment  in  New  York  by  words  apt  for  the  description  of  an 
action  in  assumpsit.  I  could  perceive  no  other  proper  name 
for  it,  according  to  our  practice,  the  cause  of  action  being  such 
as  would  properly  be  enforced  in  assumpsit  here,  and  at  any 
rate  I  deemed  so  much  of  the  declaration  as  alleged  a  judg- 
ment, 'upon  promises  and  assumptions  made  and  not  per- 
formed,' might  well  enough  be  treated  as  surplusage,  in  case 
the  plaintiff  were  pressed  to  that  resort." 
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The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit  on  the  grounds — 

1.  There  was  no  sufficient  evidence  adduced  of  the  judgment 
alleged  in  the  declaration  to  have  been  recovered  by  the  plain- 
tiff against  the  defendant. 

2.  The  paper  adduced  by  the  plaintiff  as  an  exemplification 
of  the  judgment  set  forth  in  the  declaration,  is  not  conformable 
to  the  Act  of  Congress  in  such  case  made  and  provided,  and 
was  therefore  not  admissible  in  evidence. 

3.  The  paper  adduced  by  plaintiff  as  an  exemplification  of 
certain  judicial  proceedings  had  in  one  of  the  Courts  of  the 
State  of  New  York,  is  insufficient  in  the  following  particulars : 
(1.)  The  certificate,  purporting  to  be  from  the  Clerk  of  the  said 
Court,  does  not  set  forth  that  the  paper  to  which  it  is  attached, 
contains  a  correct  transcript  of  the  record  in  that  behalf — 
(2.)  The  attestation  of  the  Clerk,  and  the  certificate  of  the 
Judge  of  the  Court  are  not  written  in  whole  or  in  part  upon 
the  paper  purporting  to  be  a  copy  of  the  said  record,  but  upon 
another  and  separate  paper  loosely  and  insecurely  attached  to 
the  former  by  a  thread. 

Carroll,  for  the  motion. 

contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  By  the  Act  of  Congress,  "  The  records  and 
judicial  proceedings  of  the  Courts  of  any  State  shall  be  proved, 
or  admitted,  in  any  other  Court  within  the  United  States,  by 
the  attestation  of  the  Clerk  and  the  Seal  of  the  Court  annexed, 
if  there  be  a  Seal ;  together  with  the  certificate  of  the  Judge, 
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Chief  Justice,  or  presiding  Magistrate,  (as  the  case  may  be,) 
that  the  said  attestation  is  in  due  form." 

What  shall  be  the  form  of  the  attestation  by  the  Clerk,  or 
what  it  shall  contain,  is  not  prescribed,  neither,  indeed  could  it 
be.  Too  variant  for  that  are  the  subject  matters — (Records 
and  Judicial  proceedings) — too  variant  are  the  forms  which 
those  matters  take  in  the  different  States  of  the  American  Con- 
federacy,  to  admit  of  a  rigid  prescription  of  the  form  of  the 
Clerk's  attestation.  Moreover,  it  is  manifest,  that  attestation 
with  seal,  and  without,  were  in  contemplation.  It  results,  that 
the  attestation  of  the  Clerk  is  in  "  due  form,"  when  it  is  accord- 
ing to  the  proper  form,  by  Statute  law  or  practice,  of  the  State, 
or  the  Court  from  which  the  exemplification  comes.  Whether 
stich  attestation  be  in  proper  form  is,  therefore,  to  be  known-only 
by  the  certificate  of  the  presiding  Judge,  &c.  When  he  says 
it  is  in  due  form,  by  a  certificate,  it  is  so.  If  less  virtue  than 
this  be  attributed  to  the  certificate  of  the  presiding  Judge, 
Chief  Justice,  &c,  the  provision  of  the  Constitution  of  the 
United  States,  and  the  Act  of  Congress,  already  cited,  which 
was  designed  to  carry  it  out,  would  prove  of  very  little  avail ; 
since  the  highest  degree  of  certainty  in  the  grade  of  such  evi- 
dence cannot  be  attained,  and  the  knowledge  of  the  vast  varie- 
ties of  forms  of  attestation  existing  in  thirty-one  States,  can  be 
known  to  no  judge  or  witness. 

It  has,  accordingly,  been  said  by  Washington,  J.t  in  Craig 
vs.  Brown,  1  Peters,  C.  C.  R.  852,  as  follows :— "  Each  State 
has  a  form  of  its  own  for  authenticating  records,  prescribed 
either  by  positive  law,  or  by  practice ;  and  to  make  those  re- 
cords evidence  in  the  other  States,  Congress  has  thought  proper 
to  declare  that  the  attestation  must  be,  not  according  to  the 
form  used  in  the  State  where  it  is  offered,  or  to  any  other  form 
generally  observed,  but  to  that  of  the  State  or  the  Court  from 
whence  the  record  comes ;  and  the  only  evidence  of  the  fact  is 
the  certificate  of  the  presiding  Judge  of  the  Court."  This  is 
inferred  from  the  fact  that  Congf  ess  has  prescribed  no  form. 
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With  this  agrees  the  Maryland  doctrine;  vide,  Regan  vs. 
McCormick,  Har.  435. 

The  attestation,  then,  in  this  case,  is  in  "  due  form ;"  that 
is,  it  has  full  virtue,  as  to  form,  to  authenticate  what  it  purports 
to  authenticate.  What  is  that  ?  Certain  words  and  figures 
remaining  on  file,  among  the  files  of  the  Superior  Court  of  the 
City  of  New  York,  in  a  cause  wherein  Henry  Schoonmaker  is 
plaintiff,  and  Wm.  B.  Lloyd  is  defendant,  says  the  attestation 
at  the  beginning ;  all  which  we  have  caused  to  be  exemplified, 
according  to  the  Act  of  Congress,  &c,  says  the  attestation,  at 
the  end  of  the  document. 

The  first  objection  is,  that  there  is  a  blank  where  there  should 
have  been,  record  or  judgment,  or  some  other  word. 

No  doubt  there  has  been  an  omission  to  fill  up  the  blank. 
Is  that  fatal  to  the  paper  produced  as  evidence?  We  think 
not.  Without  any  violence  to  the  plain  meaning  of  the  lan- 
guage, three  words  may  bo  omitted,  and  we  shall  read,  "  We, 
having  inspected  the  files  of  the  Superior  Court  of  the  City  of 
New  York,  do  find  there  remaining  on  file — in  a  cause  wherein 
Henry  Schoonmaker  is  plaintiff,  and  William  B.  Lloyd  is  de- 
fendant, the  words  and  figures  following,  to  wit :"  Then  fol- 
lows a  transcript  of  a  complete  record  from  the  summons  to  the 
judgment,  both  inclusive.  We  may  reasonably  infer,  (without 
looking  into  the  matter  transcribed,  which  would  probably  be 
irregular  in  order  to  add  any  thing  to  the  attestation  of  the 
Clerk,)  that  he  has  in  fact  said,  that  a  record  is  exemplified — 
for  the  certificate  professes  to  exhibit  the  words  and  figures  in 
a  cause  where  these  parties  occupied  their  present  relation  of 

plaintiff  and  defendant.     Gibson,  Justice,  said  in  vs. 

Scott,  14  Penn.  Rep.  20,  "  we  are  not  to  scrutinize  the  words 
of  such  a  certificate  (he  was  speaking  of  a  Judge's  certificate) 
as  we  would  those  of  an  indictment,  but  to  give  them  a  rea- 
sonable interpretation,  and  above  all  not  to  wrest  them-  from 
their  natural  import." 

It  is  again  objected,  that  we  do  not  see  enough  to  imply  that 
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the  present  is  a  true  and  full  copy.  The  words,  are  "  in  the 
words  and  figures  following,  to  wit :"  and,  "  all  which  we  have 
caused  to  be  exemplified"  &c.  Exemplification  means,  "a 
copy — a  transcript;"  Wharton's  Law  Lexicon,  (London,  1848,) 

Every  Court  makes  up  its  record  in  its  own  way.  What 
may  seem  to  be  imperfect  to  one,  may  be  quite  complete  accord- 
ing to  the  practice  of  another  Court.  We  cannot  assume  that 
a  keeper  of  judicial  records  would  furnish  a  mutilated  copy, 
and  that  his  certificate  of  exemplification — that  is  a  copy,  a 
transcript— would  be  ratified  as  in  due  form  by  the  presiding 
Judge  of  his  Court,  when  it  was  appended  to  a  mutilated  copy, 
or  exemplification.  Many  presumptions  are  quite  indispensable 
that  the  course  of  human  affairs  may  proceed.  Among  the 
rest  (says  Best,  Evidence,  Section  320,  note,)  it  is  a  pre- 
sumptio  juris  et  de  jure,  that  the  officers  of  Courts  of  Justice 
will  make  up  their  records  accurately,  and  keep  them  from 
being  tampered  with;  though  this  might  not  apply  to  all  public 
books  and  documents- not  of  a  judicial  character.  In  Edmiston 
vs.  Schwartz,  13  Sergeant  &  Rawle,  135,  it  is  said  by  Gibson, 
J.,  the  paper  produced  purporting  to  be  truly  copied  from  the 
records,  imports  that  it  is  an  entire  copy  not  an  extract.  "  The 
rule  is,  that  when  it  appears  from  the  certificate  that  the  paper 
is  a  copy  from  the  record,  it  will  be  intended  that  it  is  the  whole 
record;  otherwise  when  it  appears  to  be  a  mere  extract  from 
the  minutes  of  the  proceedings."  We  think  such  considerations 
pertinent  here,  and  an  answer  to  this  objection. 

It  is  further  objected,  that  for  ought  that  appears,  the  judg- 
ment exemplified  has  been  reversed  upon  appeal.  It  might  as 
well  be  objected  that  perchance  it  has  been  satisfied,  or  was 
founded  in  fraud,  and  ought  to  be  vacated.  It  is  enough  to 
observe  that  any  such  matter  must  be  shown  by  the  party  in- 
terested to  counteract  the  evidence.  The  same  sort  of  objection 
might  be  urged  as  to  the  exemplification  of  a  Statute,  as  that 
it  may  have  been  repealed  or  modified.  It  was,  however,  ad- 
judged in  North  Carolina,  (per  Ruffin,  J.,  13  Ired.  120,)  that 
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"  a  transcript,  once  duly  certified,  is  evidence  at  all  times  of 
the  existence  of  a  Statute,"  (he  was  referring  to  one  of  South 
Carolina,)  u  and  of  its  being  in  force  according  to  its  terms, 
unless  a  repeal  be  shown." 

The  objection  derived  from  Lindenberger  vs.  Bo88eau}  2 
Tread,  743,  that  the  certificate  contained  the  name  of  Jones 
instead  of  Rosseau,  does  not  seem  to  apply  here ;  nor  the  other 
objection  derived  from  McFarlane  vs.  Hanington,  2  Bay.  555, 
that  the  Judge's  certificate  was  on  a  separate  piece  of  paper. 
The  several  pieces  of  paper,  presenting  the  exemplification  now 
in  question,  are  united  together  by  a  string  which  latter  is  se- 
cured beneath  the  wax  which  exhibits  the  impression  of  the 
seal.  It  would  be  difficult  to  abstract  and  substitute  others 
without  a  rupture  which  would  destroy  identity. 

In  fine,  in  the  whole  class  of  cases  to  which  this  belongs, 
necessary  presumptions  must  furnish  an  answer  to  the  conjec- 
tures of  possible  fraud  and  imperfections.  The  whole  theory 
of  admitting  secondary  evidence  of  Records  and  Judicial  pro- 
ceedings, as  well  as  Legislative  acts  of  other  States,  is  founded 
upon  this.  The  public  seals,  like  National  flags,  are  supposed 
to  be  recognized  from  their  intrinsic  evidence,  by  those  who 
must  encounter  them.  Yet,  what  do  we  in  reality  know  of  the 
genuineness  of  the  sign-manual  of  a  Judge,  or  of  the  impression 
of  the  Seal  of  his  Cotfrt,  from  another  State  ?  Either  might 
be  forged ;  and  recent  experience  has  shown,  in  certain  proceed- 
ings at  Washington,  how  this  feat  has  been  performed,  upon  a 
grand  and  complicated  scale,  by  ingenious  and  daring  villainy. 
Still  the  judicial  affairs  of  life  must  go  on,  under  all  the  hazards 
that  attend  them,  and  we  must  not  presume  the  perpetration  of 
a  great  crime  by  one,  under  procurement  of  another,  however 
certain  it  is  that  the  thing  is  quite  practicable. 

Upon  the  whole,  though  we  perceive  an  irregularity,  a  certain 
degree  of  incompleteness,  in  the  attestation  of  the  exemplifica- 
tion here  in  question,  yet  it  is  not  so  serious  as  to  prove  fatal 
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to  the  paper  as  evidence,  and  we,  therefore,  approve  the  Circuit 
decision. 

And  the  motion  is  dismissed. 

O'Neall,  Wardlaw,  Whitnbb,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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iTbsse  Deloach  vs.  R.  R.  Turner. 

A  former  recovery  held  to  be  no  bar  to  a  second  action  for  tbe  prioe  of  a  negro 
tfold,  it  appearing  that  the  sale  took  place  after  the  writ  in  the  first  action  was 
issued,  and  that  the  consideration  of  the  sale  of  the  negro  was  in  fact  withheld 
from  the  jury  by  the  Judge  at  the  trial  of  the  first  action,  there  being  in  that 
case  other  causes  of  action  upon  which  rerdiot  was  rendered  for  the  plaintiff. 

HEFORE  GLOVER,  J.,  AT  BEAUFORT,  SPRING  TERM,  1855. 

The  report  of  bis  Honor,  the  presiding  Judge,  is  as  follows  : 

"  Tbe  action  was  assumpsit  to  recover  the  value  of  a  negro 
named  Isaac.  The  writ  was  entered  in  the  sheriff's  office  on 
the  15th  of  November,  1853,  and  the  plaintiff  counted,  1st,  For 
the  value  of  Isaac,  who,  it  was  alleged,  had  been  hired  to 
defendant  for  a  year,  and  had  not  been  returned  at  the  end  of 
the  year ;  2d,  For  the  value  of  Isaac,  alleged  to  have  been 
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sold  to  the  defendant,  with  the  money  counts,  and  an  account 
stated. 

"  The  defendant  pleaded  the  general  issue,  a  former  recovery, 
and  the  statute  of  limitations.  In  1850,  the  plaintiff  brought 
an  action  against  the  defendant  to  recover,  1st,  the  price  of  a 
tract  of  land ;  2d,  the  hire  of  Isaac,  from  January,  1846,  to 
January,  1850 ;  and  3d,  for  the  value  of  Isaac,  alleged  to  have 
been  sold  to  defendant.  At  Spring  Term,  1852,  the  case  was 
heard  before  Evans,  J.,  and  a  new  trial  was  granted.  (See  6 
Rich.  117.) 

"At  Pall  Term,  1853,  a  second  trial  was  had  before 
O'Neall,  J.,  who  instructed  the  jury,  *  that  there  was  no 
evidence  to  support  the  count  for  the  sale  of  the  negro.  The 
defendant  had  sold  him  since  this  suit,  but  that  could  not  be 
noticed.'  A  verdict  was  rendered  for  the  value  of  the  land, 
and  the  hire  of  Isaac. 

"  The  defendant  again  appealed,  and  moved  for  a  new  trial 
on  several  grounds.  The  plaintiff  also  renewed  a  motion,  which 
he  had  made  on  circuit,  to  strike  out  the  counts  in  his  declara- 
tion alleging  the  sale  of  Isaac.  Both  motions  were  dismissed, 
and  the  Court  says,  in  reference  to  the  plaintiff's  motion  :  '  If 
this  could  seriously  prejudice  the  plaintiff,  we  might  hesitate 
about  refusing  his  motion.  But  this  record  will  not  bar  his 
right,  in  a  subsequent  action,  to  recover  the  price  of  the  slave 
on  the  testimony  of  Garvin.  For  that  showed  a  sale  subse- 
quent to  the  plaintiff's  writ,  and  the  amount  could  not,  there- 
fore, be  recovered  in  this  case.  This  may  be  shown  by  parol 
in  any  subsequent  case  which,  he  may  bring.'  (See  7  Rich. 
143.) 

"  It  appeared,  from  the  evidence  in  the  principal  case,  that 
defendant  married  plaintiff's  daughter  in  1838,  and  that  she 
died  in  1839,  leaving  a  daughter  surviving  her.  About  1838 
or  1840,  Isaac  came  into  the  possession  of  defendant,  who  told 
Jacob  P.  Griner,  in  1848,  that  he  had  taken  Isaac,  who  was  a 
runaway,  to  correct  that  habit,  but  he  believed  it  would  be 
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fruitless  ;  that  he  had  proposed  to  ship  him,  and  plaintiff  would 
not  consent ;  but  agreed  to  take  a  woman  for  Isaac,  and  he 
ought  to  have  bought  one  before,  but  would  do  so  as  soon  as 
he  could,  and  then  he  would  ship  him. 

"  About  September  or  October,  1850,  John  W.  Nix  went,  at 
plaintiff's  request,  to  settle  with  defendant  respecting  the  sale 
of  a  tract  of  land,  and  the  hire  of  Isaac.  Defendant  denied 
that  he  had  hired,  and  insisted  that  he  had  bought  Isaac  for 
four  hundred  dollars ;  and  that  if  plaintiff  would  acknowledge 
the  sale,  he  would  pay  every  dollar  in  ten  days.  Plaintiff 
denied  the  sale ;  and  when  Nix  communicated  his  denial  to 
defendant,  he  replied,  if  plaintiff  would  not  acknowledge  the 
sale,  he  intended  to  keep  the  eight  hundred  dollars,  (the  price 
of  the  land,)  *  to  law  him  with.' 

"In  August,  1852,  James  R.  Garvin  went  to  Charleston 
with  defendant,  and  Isaac  was  along,  and  was  not  brought 
back.  Defendant  told  him  he  had  exchanged  Isaac  for  a  negro 
woman  and  child,  and  had  given  two  hundred  dollars  to  boot. 

"  Dr.  Gregorie,  the  foreman  of  the  jury  which  heard  this 
case  at  Fall  Term,  1853,  believed  that  the  presiding  Judge 
instructed  the  jury  not  to  find  the  price  of  Isaac,  and  that  it 
was  withdrawn  from  the  consideration  of  the  jury. 

"  Edward  Perry,  a  member  of  the  jury,  said  that  the  verdict 
was  made  up  by  the  price  of  the  land  and  the  hire  of  Isaac,  less 
a  discount,  and  that  the  jury  was  governed  by  the  instructions 
of  the  Court. 

"  For  the  defence,  Jesse  A.  Deloach  stated,  that  he  heard 
plaintiff  say  in  1846,  he  had  sold  Isaac  to  defendant  for  four 
hundred  dollars ;  and  William  Deloach  testified,  that  since 
1844,  Isaac  has  been  in  defendant's  possession,  and  was 
managed  like  the  rest  of  his  negroes. 

"  The  jury  was  instructed,  that  the  plaintiff  was  not  estopped 
by  the  verdict  in  the  prior  suit,  because  the  price  of  Isaac, 
which  is  the  cause  of  action  in  this  case,  was  withheld  from  the 


184  APPEALS    AT    LAW. 

Deloaoh  v.  Turner. 

consideration  of  the  jury  in  that  suit,  and  was  not  embraced  in 
their  verdict. 

"  Respecting  the  statute  of  limitations,  the  jury  was  told, 
that  if  defendant  received  Isaac  under  a  contract  of  sale  when 
he  first  went  into  his  possession,  or  four  years  before  his 
admissions  to  Nix,  those  admissions  would  not  sustain  the 
plaintiff's  action,  as  they  were  conditional,  and  after  the 
statutory  bar  was  complete ;  but  if  the  contract  of  sale  was  in 
1848,  when  defendant  conversed  with  Griner,  his  admissions  to 
Nix  may  be  regarded  as  the  recognition  of  a  subsisting  debt, 
and  the  plaintiff's  claim  would  not  be  barred. 

44  The  jury  found  a  verdict  for  the  plaintiff  for  the  value  of 
Isaac." 

The  defendant  appealed  on  the  grounds : 

1.  Because  the  former  recovery,  as  pleaded,  was  a  bar  to 
the  action. 

2.  Because  the  statute  of  limitations  barred  the  suit. 

2.  Because  the  verdict  was  contrary  to  the  law  and  evidence. 

Tillinghast,  for  appellant,  cited  Seddon  vs.  Tutop,  6  T.  R. 
607 ;  1  Phil.  Ev.  243,  note ;  3  Atk.  626 ;  1  Stark.  Ev.  200, 
note. 

Fickling>  contra,  cited  1  Chit.  PL  700;  Jones  vs.  McNeil, 
2  Bail.  474. 


The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  In  this  case  the  defendant's  ground  that  the 
former  recovery  as  pleaded  was  a  bar  to  the  action  cannot 
avail  him.  The  replication  seems  to  have  been  drawn  according 
to  the  usual  forms,  and  seems  also  to  be  pretty  much  as  that 
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in  the  authority  cited  by  the  learned  counsel  for  the  defendant: 
Seddon  vs.  Tutop,  6  T.  R.  607.  It  may  be,  that  it  does  not 
say  as  was  said  in  that  case,  "for  the  non-performance  of 
which  the  said  sum  of  money  was  so  recovered  by  the  said 
judgment/9  *  But  it  says  that  the  said  promises  and  assump- 
tions are  not  the  same  whereof  the  former  recover^  was  had. 
This  is  legally  true.  For  the  sale  of  Isaac  alleged  in  the 
former  record  could  not  have  been  considered  from  the  proof 
then  in  issue.  For  the  defendant  was  charged  with  the  hire  of 
Isaac  in  that  very  record,  and  a  recovery  for  the  same  led  to 
the  issuing  of  the  writ  in  this  case. 

The  plaintiff  had  always  denied  the  sale ;  the  defendant,  it 
is  true,  affirmed  to  Nix  that  he  had  bought  Isaac ;  the  defend- 
ant, .however,  had  him  on  hire  or  to  break  until  he  disposed  of 
him  after  the  writ.  This  the  plaintiff  considered  as  a  sale,  and 
from  the  proof  given  in  this  case  (to  which,  let  it  be  remarked, 
there  was  no  objection,)  the  sale  was  abundantly  proved  and  is 
only  claimed  by  the  plaintiff  at  a  period  subsequent  to  the  writ. 
This  steers  clear  of  all  exception,  and  according  to  the  former 
decision,  7  Rich.  150,  gives  the  plaintiff  a  plain  right  to 
recover. 

The  other  grounds  require  no  comment. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner  and  Glover,  J  J.,  concurred. 

Motion  dismissed. 
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Francis  Lynch  vs.  James  Hanahan. 

Where  the  sheriff  collects  money  under  execution  in  favor  of  one  against  whom 
there  are./?,  fas.  in  his  office,  application  of  the  money,  when  made  to  the  JL 
fa:  must  be  made  to  them  according  to  their  legal  priority. 

That  &Ji.fa.  has  been  marked  nulla  bona  and  returned  to  the  clerk's  office,  and 
a  ca.  ««.  has  been  issued,  is  no  reason  why  money  coming  into  the  sheriff's  hands 
and  applicable  tofl.fo9.  in  his  office,  should  not  be  applied  to  it  in  preference  to 
junior  Ji.  fa*. 

Where  the  city  sheriff  has  money  in  his  hands  applicable  to  fi.  fat,,  he  must  apply 
it  to  ayS.  fa.  in  the  office  of  the  district  sheriff,  of  which  he  has  notice, in  preference 
to  a  junior  fi.  fa.  in  his  own  office. 

IX  THE  CITY  COURT  OF  CHARLESTON, TERM,  1855. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 

"  This  case  came  up  on  a  motion  in  behalf  of  the  plaintiff  for 
a  rule  against  the  sheriff,  to  show  cause  why  he  had  not  made 
the  money  on  the  fi.  fa.  in  the  above  case. 

"  It  appears  from  the  return  of  the  sheriff — and  there  is  no 
dispute  about  the  facts — that  on  the  23d  day  of  January,  1855, 
a  fi.  fa.  in  the  case  of  James  Hanahan  vs.  McLeish,  was  sat* 
isfied  by  the  defendant,  who  paid  to  the  sheriff  $344  50.  That 
on  the  same  day  the  sheriff  received  notice  from  the  attorneys 
of  Francis  Lynch,  to  levy  on  the  said  money  in  his  hands  as 
the  property  of  James  Hanahan,  and  apply  it  to  the  satisfac- 
tion of  the  fi.  fa.  in  Lynch  vs.  Hanahan,  which  was*  then  in 
the  sheriff's  office,  having  been  there  lodged  30th  October, 
1854. 

"  There  were  also  several  other  claimants  for  this  fund.  G. 
&  H.  Cameron  had  a  judgment  in  the  City  Court  against  James 
Hanahan,  upon  which  fi.  fa.  had  been  lodged  26th  February, 
1853.  This  had  been  marked  nulla  bona,  and  returned  by  the 
sheriff  to  the  clerk  of  the  court,  25th  April,  1854,  whereupon 
the  plaintiff's  attorney  lodged  a  ca.  sa.  with  the  sheriff,  2Cth 
April,  1854,  upon  which  no  proceedings  were  had.     In  this  case 
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the  only  execution  in  the  sheriff's  office  was  a  capias  ad  satis- 
faciendum; and  there  had  been  no  fieri  facias  upon  the  judg- 
ment in  his  office  since  the  25th  April,  1854. 

"  J.  D.  Kennedy  had  a  judgment  in  the  City  Court  against 
James  Hanahan,  upon  which  writs  of  fi.  fa.  and  ca.  sa.  had 
been  lodged  on  the  same  day,  24th  June,  1854.  The  fi.  fa.  was 
marked  nulla  bona,  and  returned  to  the  clerk,  21st  December, 
1854.  No  proceedings  were  had  on  the  ca.  sa.  which  remained 
in  the  sheriff's  office.  In  this  case  the  only  execution  in  the 
sheriff's  office  was  a  capias  ad  satisfaciendum,  and  there  had 
been  no  fieri  facia  upon  the  judgment  in  his  office  since  the 
21st  December,  1854. 

44  The  Bank  of  the  State  of  Georgia  had  a  judgment  in  the 
Court  of  Common  Pleas  fpr  Charleston  District,  against  James 
Hanahan,  upon  which  a  fi.  fa.  had  been  lodged  with  the  sheriff 
of  Charleston  district,  22d  April,  1854. 

44  The  case  was  argued  by  Mr.  Northrop  for  Francis  Lynch, 
by  Mr.  Seigling  for  G.  &  H.  Cameron  and  J.  D.  Kennedy,  by 
Mr.  Mowry  for  the  Bank  of  the  State  of  Georgia,  and  by  Mr. 
Rutledge  for  James  Hanahan. 

"  The  Court  directed  an  order  to  be  drawn,  that  the  sheriff 
should  apply  the  money  collected  by  him  under  the  fi.  fa.  in 
Hanahan  vs.  McLeish,  to  the  satisfaction  of  the  fi.  fa.  in  the 
case  of  Lynch  vs.  Hanahan,  which  was  the  only  unsatisfied 
execution  of  fieri  facias  in  his  office  against  the  said  Hanahan. 

44  It  is  well  settled  that  the  sheriff  can  and  should  levy  on 
money  in  his  hands  belonging  to  a  defendant,  in  a  case  in  which 
an  execution  of  fieri  facias  has  been  lodged  in  his  office.  Sum* 
mers  vs.  Caldwell,  2  N.  &  McC.  841. 

44  It  was  ruled  in  Reid  vs.  Barney  2  Rich.  4,  that  money 
in  the  sheriff's  hands  is  not  subject  to  the  lien  of  an  execution, 
though  he  may  seize  it  and  apply  it  to  an  execution  in  his 
office. 

44  In  the  case  of  Payne  vs.  Kershaw,  Harp.  275,  the  prin- 
ciple in  the  case  of  Summers  vs.  Caldwell  seems  to  be  assumed 
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as  clear,  although  as  an  authority  it  is  rather  inferential  than 
direct* 

"  In  Mean%  vs.  Vance,  1  Bail.  39,  it  was  ruled  that  money 
is  liable  to  fieri  facias,  and  is  subject  to  be  seized  by  the  sheriff 
who  is  in  possession  of  it,  and  applied  to  an  execution  of  fi.  fa. 
in  his  office  at  the  time. 

In  this  cause,  when  the  sheriff  collected  the  money  in  the 
c*se  vs.  McLeish,  there  was  no  fi.  fa.  in  his  office  against  Hana- 
han except  that  of  Lynch  vs.  Hanahan. 

"In  the  case  of  G.  &  H.  Cameron,  the  fi.fa.  had  been  re- 
turned by  the  sheriff,  and  only  a  ca.  sa.  had  been  lodged  with 
the  sheriff.  In  Kennedy's  case  the  condition  of  things  were 
the  same. 

-  "  In  the  case  of  the  Bank  of  Georgia,  no  execution  had  ever 
been  lodged  with  the  sheriff  of  the  City  Court  at  any  time. 

"  At  the  hearing  of  this  motion  there  was  no  other  unsatis- 
fied execution  of  fi.*fa.  lodged  with  the  sheriff,  and  the  Court 
could  discover  no  reason  for  refusing  the  motion  on  the  part  of 
the  plaintiff  Lynch." 

The  defendant,  James  Hanahan,  appealed  on  the  grounds : 

1.  That  the  sheriff  having  refused  to  levy  upon  the  money 
in  his  hands,  and  the  executions  not  operating  as  a  lien  thereon, 
his  Honor  erred  in  deciding  that  any  one  of  the  execution 
creditors  of  James  Hanahan  was  entitled  to  the  fund  in  pre- 
ference to  another. 

2.  That  as  there  wore  several  conflicting  claims,  the  rule 
against  the  sheriff  should  have  been  discharged  and  the  par- 
ties left  to  protect  their  rights  by  a  resort  to  their  ordinary 
legal  remedies. 

G.  &  H.  Cameron,  on  behalf  of  themselves  and  other  execu- 
tion creditors  also  appealed,  on  the  grounds  : 

1.  That   although,  generally,  money  in  the    hands  of   a 
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sheriff  is  not  subject  to  the  lien  of  executions  against  a  plaintiff 
for  whom  it  is  collected,  yet  it  is  respectfully  submitted  that 
his  Honor,  in  giving  effect  to  the  application  of  Francis  Lynch, 
to  the  same  extent  as  though  a  levy  had  been  actually  made 
by  hhn  under  his  execution,  should  have  ruled  that,  as  soon  as 
the  money  was  thus  levied  upon  by  the  sheriff,  it  became  in- 
vested  with  the  same  incidents  as  any  other  property  that  might, 
have  been  levied  upon,  and  should  have  been  applied  by  the 
sheriff  towards  the  satisfaction  of  the  executions  otfi.fa.  against 
Hanahan,  whether  in  his  office  or  not,  according  to  their  re* 
spective  dates. 

2.  That  the  sheriff  of  the  City  Court  not  having  applied  or 
appropriated  the  fund,  his.  Honor  should  have  directed  him  to 
apply  it  among  the  creditors  who  had  executions  of  fi.  fa. 
against  Hanahan,  whether  in  his  office  or  not,  according  to 
their  respective  legal  priorities,  as  fixed  by  the  date  of  their 
lodgment  in  the  offices  of  the  different  sheriffs. 

3.  That  no  proceedings  having  been  taken  on  the  execution 
of  ca.  sa.  in  Cameron  vs.  Hanahan,  his  Honor  should  have 
ruled,  that  the  fi.  fa.  in  that  case,  although  returned  nulla  bona 
by  the  sheriff  to  the  clerk's  office,  was  still  effective  from  the 
date  of  its  original  lodgment  and  entry  in  the  sheriff's  office. 

Shaffer,  Seigling,  for  appellants. 

Northrop,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whither,  J.  The  facts  in  this  case  are  conceded.  Monies 
reached  the  hands  of  the  city  sheriff  officially,  belonging  to 
James  Hanahan,  against  whom  there  are  several  unsatisfied- 
executions.    The  question  is  as  to  their  proper  application. 
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The  money  is  in  Court  ready  to  be  applied  on  a  proper  order. 
The  A.  A.  1785,  sec.  37,  7  Stat.  229,  directs,  "  That  if  two  or 
more  such  writs  (fi.  fas.)  shall  be  delivered  against  the  same 
person,  that  which  was  first  delivered  shall  be  first  satisfied." 
Priority  then  furnishes  the  true  rule  unless  controlled  by  a 
stronger. 

In  this  class  the  execution  of  G.  &  H.  Cameron  stands  first. 
The  objection  alleged  is  that  this/. /a.  had  been  marked  nulla 
bona,  and  returned  to  the  clerk's  office,  whereupon  a  ca.  «a., 
upon  which  no  proceedings  had  been  had,  was  lodged  with  the 
sheriff.  "  There  is  no  doubt  but  that  a  j£.  fa.  and  a  ca.  sa.  may 
be  taken  and  exist  at  the  same  time  on  the  same  judgment, 
though  only  one  can  be  executed."  Mazyck  $  Bell  vs.  Cod,  2 
Bail.  101.  If  the  defendant  had  been  under  arrest  on  the 
ca.  sa.  these  plaintiffs  could  not  have  claimed  funds  collected 
by  the  sheriff  on  a  fi.  fa.  Johnson  vs.  Shubert,  2  Hill,  602. 
No  just  objection  is  furnished  by  the  mere  return  of  the  fi.  fa. 
to  the  clerk's  office,  or  the  lodgment  of  a  ca.  sa.  with  the 
sheriff. 

The  next  execution  in  order  of  time  is  that  in  favor  of  the 
Bank  of  the  State  of  Georgia. 

The  objection  alleged  as  to-  this  rests  on  the  fact,  that  the 
judgment  was  obtained  in  the  Court  of  Common  Pleas  for 
Charleston,  and  the  fi.  fa.  lodged  with  the  sheriff  of  Charles* 
ton  District.  The  precise  point,  and  as  to  these  very  offices, 
was  settled  in  the  case  of  Greenwood  vs.  Naylor,  1  McC.  414. 
The  rule*  equally  applies  as  to  such  executions,  "  that  which 
was  first  delivered  shall  be  first  satisfied."  There  needs  no 
modification  from  an  apprehension  that  the  rule  devolves  on  the 
officer  the  necessity  of  supervision  in  each  office.  When  the 
proper  case  arises  he  will  receive  the  proper  protection.  But 
with  the  fund  in  hand  and  full  notice,  what  should  hinder  an 
observance  of  the  rule  already  stated  ?  Officers  incur  no  hazard, 
and  plaintiffs  in  execution  suffer  no  injustice. 
.  These  two  executions  will,  it  is  said,  exhaust  the  fund,  and, 
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if  admitted,  exclude  the  junior  execution  in  favor  of  Lynch,  the 
actor  in  this  rule,  to  whom  the  Recorder  directed  the  money  to 
be  paid. 

The  Court  has  not  been  able  to  perceive  in  what  way  an  in* 
quiry,  whether  money  is  the  subject  of  levy  or  lien,  can  affect 
the  present  question,  and  hence  I  do  not  propose  to  follow  to 
any  extent  the  argument  on  that  subject.  This  is  not  the  case 
of  a  voluntary  payment  by  a  defendant  in  execution  to  a  junior 
execution,  as  in  Adams  vs.  Crimager,  1  McMul.  809.  In  the 
office  of  the  sheriff  there  was  an  execution  in  favor  of  Hanahan, 
and  in  satisfaction  of  that  execution  the  money  was  paid  to 
him.  The  sheriff,  as  already  stated,  received  the  money  officially. 
Hanahan  has  been  passive  except  that  now,  as  it  would  appear, 
from  At*  grounds  of  appeal,  seeing  the  difficulties  in  the  way  of 
his  execution  creditors,  he  proposes,  as  an  easy  solution,  that 
the  money  be  paid  over  to  him. 

The  Recorder  cites,  in  vindication  of  his  judgment,  Summers 
vs.  Caldwell,  2  N.  &  McC.  341,  where  money  was  held  to  be 
the  subject  of  levy  by  execution,  and  Means  vs.  Vance,  1  Bail. 
39,  recognizing  the  same  doctrine.  In  the  present  case  the 
sheriff  did  not  levy,  and  indeed  there  was  no  reason  why  he 
should  have  done  so.  He  produces  the  money  in  Court,  and 
submits  to  its  order  ;  in  so  doing  he  has  acted  discreetly,  and 
is  fully  borne  out  by  the  cases  cited.  Whether  money  is  sub- 
ject to  the  lien  of  an  execution  is  not  free  from  perplexity ;  as 
the  circulating  medium  of  the  country  it  would  not  do  to  arrest 
its  transfer  or  jeopardize  the  rights  .of  those  through  whose 
hands  it  may  pass,  and  yet  it  has  been  seen  that  under  certain 
circumstances  it  may  be  seized  and  applied.  The  cases  6f  Reid 
vs.  Harney,  2  Rich.  4,  and  Maddox  vs.  Kennedy,  lb.  102,  fur- 
nish instances  in  which, 'although  money  may  be  raised  under 
an  execution,  it  may,  nevertheless,  not  belong  to  the  plaintiff 
in  that  execution.  In  all  such  cases  the  court  will  inquire,  and 
guard  the  rights  of  others.  But  really  the  case  in  hand  is  be- 
lieved to  be  free  of  all  such  difficulties.     The  sheriff  neither 
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levied  nor  applied;  no  third  person  claims  ;  the  defendant  has 
no  just  ground  on  which  to  divert  or  withdraw  this  fund  from 
its  just  destination — and  the  Court  is  entirely  untrammelled. 

It  is,  therefore,  ordered,  that  the  order  made  by  the  Recorder 
at  the  original  hearing  of  the  rule,  directing  the  payment  of 
the  money  in  the  hands  of  the  City  sheriff  to  the  actor,  Francis 
Lynch,  on  his  execution  against  James  Hanahan,  be  rescinded. 
It  is  further  ordered,  that  the  city  sheriff  apply  the  said  funds 
to  the  executions  against  James  Hanahan,  according  to  priority, 
as  indicated  in  this  opinion,  first,  to  G.  &  H.  Cameron,  next,  to 
the  Bank  of  the  State  of  Georgia. 

O'Neall,  Wardlaw,  Withers,  and  Glover,  JJ.,  concurred. 
Motion  granted* 
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Isaac  Stadhecker  vb.  Combs  &  Co. 

Action  against  Express  Carriers  for  value  of  a  lost  trunk  and  its  contents:—  Held, 
that  defendants'  acknowledgments  by  letter  and  otherwise  were  sufficient  evi- 
dence that  plaintiff  was  the  owner  to  sustain  a  verdict  in  his  favor. 

Held,  that  the  presiding  Judge  properly  charged  the  jury  that  this  was  a  case  in 
which  some  relaxation  of  the  rule  of  exactness  in  the  evidence  as  to  the  quantity 
and  value  of  the  goods,  might  be  allowed. 

The  burden  of  proving  a  delivery  being  on  the  defendants,  held,  that  the  evidence 
of  delivery  was  insufficient. 

The  law  of  Common  Carriers  should  be  strictly  applied  to  Express  Carriers. 

BEFOEE  WITHERS,  J.,  AT  CHARLESTON,  SPRING  TERM, 

1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"The  defendants  were  "Express"  Carriers;  and  on  the 
19th  March,  1852,  at  Charleston,  gave  a  paper  in  writing,  ac- 
knowledging that  they  had  received,  in  good  order  from  J*L 
L.  Jacobson,  at  Combs  &  Co's  office,  one  trunk  marked  I.  S., 
care  of  Isais,  New  Orleans,  Louisiana. 

"  The  plaintiff  sued  for  the  value  of  trunk  and  contents,  as 
having  never  been  delivered  according  to  contract.  He  ad- 
duced in  evidence,  a  letter  from  the  agent  of  the  defendants  in 
Augusta,  addressed  to  him,  containing  this  language :  "  We 
received  yesterday  from  Charleston  yours  of  the  28th  ult.,  to 
that  point.  On  the  19th  March,  we  forwarded  one  trunk 
marked  J.  S.,  care  of  Isaacs,  New  Orleans.  It  came  from 
Charleston  on  that  day,  and  went  immediately  on  the  same 
night.  It  is  the  first  we  have  heard  at  this  point  of  its  non- 
arrival.  We  have  written  all  along  the  line,  and  will  get  it  to 
you  as  soon  as  possible.  We  very  much  regret  the  delay,  &c." 
— (I  have  underscored  the  words  "  to  you.") 

"  A  witness,  called  by  tho  plaintiff,  spoke  to  the  fact  of  his 
having  seen  a  Mrs.  Seckendorf  packing  a  trunk  in  some  shop 
in  King  street,  where-  he  said  he  sold  goods,  i.  e.}  the  witness. 
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which  he  understood  was  to  go  from  Augusta  to  New  Orleans, 
as  Isaac  Stadhecker  had  gone  there :  that  he  believed  Secken- 
dorf,  the  plaintiff's  father-in-law,  owned  the  store :  that  Isaac 
did  business  for  his  father, — "  That  Mrs.  Seckendorf  was  pack- 
ing the  trunk  in  the  back  room.'9  These  last  words,  among 
others  of  this  witness  on  my  notes  I  read  to  the  jury ;  and  on 
the  conclusion  of  my  charge,  the  defendants'  counsel  desired 
me  to  say  to  the  jury,  that  the  witness  said  the  goods  came 
from  the  store ;  I  replied,  such  precise  words  were  not  upon 
my  notes,  though  I  did  not  myself  see  where  else  the  goods  did 
come  from ;  yet,  I  declined  to  report  to  the  jury  any  thing 
else  except  what  I  had  on  my  notes,  for  my  memory  supplied 
nothing  else ;  still,  if  he  said  what  he  specified,  the  jury  heard 
it  and  would  use  it  as  evidence.  The  counsel  rejoined,  the  wit- 
ness stated  he  said  so.  I  sur-rejoined  :  then,  if  the  jury  heard 
him  say  so,  be  it  so — my  notes  were  read  only  to  refresh  their 
memories.  Such,  as  near  as  I  can  state  it,  was  the  colloquy, 
(all  heard  by  the  jury,  unless  the  noise  of  a  most  noisy  Court 
room  prevent  and  for  this  I  hope  I  am  not  responsible,)  out  of 
which  one  of  the  grounds  of  appeal  grows. 

"  The  same  witness  gave  an  account  of  various  goods  that  he 
saw  packed  in  the  trunk,  and  made  estimates  of  quantities  and 
values,  as  nearly  as  he  could,  he  said. 

"  It  appeared  in  evidence,  that  another  witness  called,  at  this 
plaintiff's  instance,  several  times,  more  than  twice,  on  the  de- 
fendants, in  Charleston,  concerning  the  trunk ;  was  told,  they 
.admitted  the  receipt  of  it,  and  had  forwarded  to  New  Orleans  ; 
would  write,  and  as  soon  as  they  got  particulars,  would  inform 
the  witness.  Calling  several  times  in  two  or  three  months,  he 
got  no  satisfaction ;  became  disgusted,  and  told  them  he  would 
turn  the  case  over  to  counsel,  and  did.  He  went  at  plaintiff's 
request,  who  was  then  in  New  Orleans,  and  it  was  understood 
that  he  and  Seckendorf  were  doing  business  together.  De- 
fendants said  the  trunk  had  been  delivered. 

"  Upon  such  evidence,  I  charged  the  jury,  that  plaintiff  could 
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not  recover,  unlesss  he  showed  a  right  of  property,  absolute  or 
qualified,  in  the  goods  sued  for ;  and  whether  the  facts  adduced 
disproved  his  right  of  property,  or  on  the  contrary,  established 
an  acknowledgment  of  such  right  by  the  defendants,  I  re- 
ferred to  tbem,  with  this  doctrine  of  law,  that  I  did  not  think 
a  carrier  could  dispute,  in  this  Court,  the  right  of  property  of 
him  whom  he  treated  as  owner  in  the  undertaking  to  carry ; 
and  they  were  left  to  determine  whether  Jacobson  (mentioned 
in  the  receipt)  was,  and  was  understood  to  be  the  plaintiff's 
agent.  I  charged  further,  that  as  to  evidence  of  the  goods  in 
the  trunk,  the  law  would  exact  no  more  specific  evidence  than 
the  nature  of  the  case  admitted — and  I  thought  this  might  be 
regarded  as  a  case  in  which  some  relaxation  of  the  rule  of  ex- 
actness, as  to  quantity  and  value,  might  be  allowed. 

"  Out  of  this  arises  other  grounds  of  appeal. 

"  The  defence  rested  (mainly  and  very  firmly  as  the  Counsel 
said,  when  he  forbore  to  press  a  motion  for  nonsuit)  upon  proof  of 
delivery,  as  in  duty  bound.  To  this  point  he  adduced  a  depo- 
sition of  a  witness,  resident  at  "  Rising  Sun,  Indiana,"  who 
represented  himself  to  have  been,  at  a  certain  time  (from 
October,  1851,  to  25  April,  1852,)  the  discharging  agent  or  clerk 
of  a  steamer,  "  Beacon,"  running  from  Montgomery,  Alabama, 
to  New  Orleans — that  a  bill  of  lading  produced  shewed  the  truth 
in  stating  that  a  trunk  was  received  on  that  boat  from  a  Rail- 
road agent,  as  he  thought,  marked  "  J.  S.  care  of  Isaacs"  (not 
Isais,)  "  New  Orleans" — that  the  same  trunk  was  delivered  to 
"  Isaacs,"  in  New  Orleans,  by  a  drayman,  and  a  receipt  taken, 
which  had  been  lost  on  the  return  trip  of  the  boat,  which  sank 
in  a  Lake. 

"  Upon  this  a  point  was  made  to  the  jury,  whether,  if  this 
evidence  be  true,  any  proper  delivery  had  been  made.  I 
charged  them  that,  if  "  Isaacs  was  not  u  Isais,"  the  trunk  had 
not  been  delivered :  and  added,  in  general  and  byway  of  wind- 
ing up  my  charge,  that  the  law  of  common  carriers  (which  I 
explained  briefly)  applied  to  this  case,  and  I  thought  such  law 
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should  be  strictly  applied  to  it,  if  it  were  otherwise  satisfac- 
torily made  out,  as  I  thought  it  should,  in  all  cases  against 
Express  companies,  where  their  default  was  sufficiently  proved. 
Out  of  this  arises  a  ground  of  appeal." 
The  verdict  was  for  the  plaintiff  for  $200. 

The  defendants  appealed  and  now  moved  for  a  new  trial,  on 
the  grounds. 

1.  Because,  his  Honor,  the  presiding  Judge,  charged  the 
jury,  that  where  a  trunk  is  sent  by  this  kind  of  conveyance, 
packed  whether  with  goods,  clothes,  or  any  thing  else,  the  char- 
acter of  the  evidence  must  be  somewhat  modified  and  varied 
from  the  general  rule,  so  as  to  require  less  strictness  in  the 
proof  of  the  contents ;  whereas,  it  is  submitted  that  there  is  no 
such  modification  of  the  general  rule,  except  in  the  case  of  a 
traveller  conveyed  with  his  baggage. 

2.  Because,  his  Honor  charged  the  jury,  that  the  law  should 
be  "  rigorously  and  stringently  applied  to  the  defendants,  for 
the  time  would  come,  when  carriers  engaged  in  this  business 
would  be  entrusted  with  property  of  very  great  value:"  where- 
as, it  is  respectfully  submitted,  that  the  law  should  not  be 
rigorously  and  stringently  applied  to  one  man  any  more  than 
to  another,  and  the  jury  were  thus  prejudiced  by  reference  to 
considerations  of  public  policy. 

8.  Because,  the  plaintiff  did  not  offer  any  proof  of  owner- 
ship or  interest  in  the  goods  as  consignor,  and  the  aspect  of 
the  declaration  excluded  him  from  claiming  as  consignee, 
nor  did  he  even  produce  any  proof  whatever  that  he  was  con- 
signee. 

4.  Because,  the  Judge  in  rehearsing  the  testimony  of  the 
witness,  Henry  Speldock,  omitted  that  he  said  on  cross-exami- 
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nation,  that  the  goods  belonged  to  orte  Seckendorf,  and  came 
out  of  his  store,  though  requested  so  to  do  by  defendants9 
counsel,  and  though  the  witness  admitted  he  had  said  so. 

5.  Because,  his  Honor  should  have  charged  the  jury,  that 
the  letter  of  defendants,  introduced  by  plaintiff,  identified  the 
trunk  demanded  with  that  delivered  by  them. 

James  Simons,  for  appellant,  cited,  7  Rich.  162  ;  12  Eng.  C. 
L.  R.  287;  1  Green.  Ev.,  Section  348,  note;  10  Watts,  335. 

McBeth,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  questions  made  by  the  grounds  of  appeal 
will  be  considered  in  the  following  order : 

1.  Did  the  plaintiff  prove  an  interest  in  the  goods  as  con- 
signor or  consignee. 

2.  Was  there  such  a  delivery  of  the  trunk  as  discharges  the 
defendants. 

3.  Was  there  error  in  the  charge  of  the  Circuit  Judge. 

1.  The  letter  of  defendants'  agent  in  Augusta,  and  the  ad- 
missions made  in  Charleston,  prove  the  receipt  of  the  trunk  and 
recognize  the  plaintiff  as  owner.  Whether  he  stood  in  the  re- 
lation of  consignor  or  consignee  to  the  carrier  is  not  important, 
if  the  legal  right  was  in  him.  That*  Jacobson  delivered  as  the 
agent  of  Isaac  Stadhecker  the  owner,  is  consistent  with  the 
terms  of  the  paper  dated  19th  March,  1852,  especially  after 
an  acknowledgment  of  the  legal  right  of  property  in  the  plain- 
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tiff  by  defendants.  The  doubts  which  Speldock's  testimony 
may  have  created,  respecting  the  right  of  property,  was  proper 
for  the  consideration  of  the  jury  and  their  verdict  has  resolved 
them. 

It  was  not  probable  that  a  witnesss  could  specify  every 
article  in  the  trunk  and  its  value,  and  we  concur  with  the  Cir- 
cuit Judge  that  in  this  respect  "  some  relaxation  of  the  rule  of 
exactness  might  be  permitted." 

2.  Whether  the  witness  at  Rising  Sun,  Indiana,  proved  a 
delivery  of  the  trunk  was  a  fact  properly  submitted  to  the  jury 
and  their  conclusion  is  sustained  by  the  evidence.  Besides  the 
difference  in  the  address  of  the  trunk  received  and  that  alleged 
to  have  been  delivered,  there  were  circumstances  not  only  cal- 
culated to  create  doubts,  but  to  show  that  there  had  been  no 
delivery  which  would  discharge  the  defendants.  More  than 
one  month  after  the  receipt  of  the  trunk,  the  defendants  writing 
from  Augusta  say,  "  we  have  written  all  along  the  line  and  will 
get  it  to  you  as  soon  as  possible."  Yet  several  times  in  two  or 
three  months,  *  witness  called  on  the  defendants  in  Charleston 
and  could  get  no  satisfaction.  This  is  inconsistent  with  a  de- 
livery in  New  Orleans,  in  April,  which,  if  true,  discharged  the 
defendants-  and  would  have  been  communicated  to  the  plaintiff 
in  answer  to  his  frequent  inquiries.  The  receipt  of  tho  goods 
by  defendants  having  been  established,  the  burden  was  on  them 
to  prove  the  delivery  or  the  loss  by  one  of  the  causes  which 
would  excuse  it. 

3.  Error  is  imputed  to  so  much  of  the  charge  as  states  that 
the  law  of  Common  Carriers  should  be  strictly  applicable  to 
this  case. 

The  limited  exceptions  made  in  their  favor  manifest  the  ex- 
tent of  the  legal  obligation  imposed  on  this  class  of  bailees. 
The  responsibility  of  all  risks  is  assumed  by  them  except  such 
as  result  from  the  act  of  God  and  the  public  enemy.     They  are 
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bound  to  the  utmost  oare  of  goods  in  their  custody  and  cannot 
limit  their  liability  either  by  a  general  notice,  or  a  special  ac- 
ceptance. 

The  rule  of  law  prescribing  their  duties  and  accountabilities 
has  always  been  strictly  applied  to  those  who  assume  the  em- 
ployment of  Common  Carriers.  Public  policy  requires  that  the 
obligations  attaching  to  persons  voluntarily  undertaking,  for 
hire,  to  carry  and  deliver  goods  safely,  shall  be  exactly  per- 
formed ;  and  under  some  circumstances  a  more  rigorous  per- 
formance of  duty  and  a  greater  degree  of  diligence  is  exacted 
of  them  than  is  ordinarily  required.  {Ellis  vs.  Welsh,  4  Rich. 
475.) 

There  are  considerations  justifying  a  strict  application  of  the 
law  of  Common  Carriers,  to  Express  companies.  They  profess 
to  employ  trusty  agents  who  are  charged  with  the  safe  custody 
and  speedy  transit  and  delivery  of  all  packages  put  in  their 
charge.  The  effect  of  these  inducements  is  in  some  measure  to 
supersede  the  forwarding  merchant  and  to  limit'  the  liability  of 
Rail  Road  and  Steam  Boat  Companies,  who  may  be  as  faithful 
and  are  certainly  as  responsible  agents.  If  they  shall,  by  the 
promise  of  decided  advantages  over  the  usual  modes  of  trans- 
portation secure  most  of  the  business  generally  entrusted  to 
Common  Carriers,  the  public  is  concerned  that  they  should  be 
held  to  a  rigid  fulfilment  of  the  promise.  They  cannot  attain 
a  greater  speed  than  the  Railroad  and  Steamboat  which  con- 
veys them,  and  there  is  no  proof  that  they  are  in  other  respects, 
more  trustworthy  carriers. 

The  only  advantages  which,  in  truth,  they  can  offer  is  the 
safer  custody  and  more  certain  delivery  of  goods  to  the  con- 
signee without  storage.  These  temptations  may  induce  the 
public  to  employ  them  at  an  increased  rate  and  they  have  no 
reason  to  complain  of  an  exact  application  of  the  rule  of  law 
"which  enforces  the  responsibility  which  they  voluntarily  assume. 

We  should  be  regardless  of  the  great  interests  daily  com- 
mitted by  the  public  to  Express  Companies,  with  a  confidence 
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induced  by  their  tempting  offers,  if  their  liability  for  a  safe 
carriage  and  delivery  is  not  rigidly  enforced.  v 

A  strict  application  of  the  law  to  Common  Carriers  is  ne- 
cessary for  the  protection  of  the  large  amount  of  property 
committed  to  the  hands  of  strangers  for  transportation  to 
distant  points,  and  certainly  from  such  an  application  Express 
companies  have  no  claim  to  exemption.  It  is  a  just  and  rea- 
sonable law  which  requires  them  to  perform  strictly  what  they 
have  promised,  and  for  which  they  have  been  paid. 

We  therefore  approve  the  instruction  of  the  Circuit  Judge 
in  this  point,  and  the  motion  for  a  new  trial  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner,  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Henry  J.  Bakbr  vs.  H.  0.  Brinson. 

Where  a  common  carrier  limits  his  liability  by  special  contract,  the  onus  of  showing 
not  only  that  the  cause  of  the  loss  is  within  the  terms  of  the  exception,  but  also 
that  there  was  no  negligence,  is  on  him. 

BEFORE  WITHERS,  J.,  AT  CHARLESTON,  SPRING  TERM, 

1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  question  is  as  to  liability  of  defendant,  as  common 
carrier,  for  the  value  (proved  to  be  twenty  dollars)  of  a  stove, 
broken  on  ship-board,  in  a  voyage  from  Philadelphia  to 
Charleston. 

"  The  evidence  is,  defendant  admitted  the  stove  was  broken 
before  delivery  here — that  the  injury  was  such  as  to  render  it 
useless — that  this  could  not  have  occurred  under  careful  hand- 
ling— that  it  might  be,  if  the  stove  rested  upon  a  basis  not  co- 
extensive with  its  own,  that  the  rolling  of  a  vessel,  in  a  storm, 
might  have  produced  the  injury — that  the  vessel,  in  this 
instance,  made  the  usual  passage  of  six  days — that  in  the  bill 
of  lading  "rust  and  breakage"  are  excepted — that  there  was 
no  deck  load,  and  the  ship  was  not  half  full — that  the  stove, 
therefore,  was  stowed  in  the  hold,  where  it  should  have  been. 

"  Upon  this  case  my  judgment  is,  that,  although  the  shipper 
and  carrier  may  agree  to  stipulated  exceptions  from  the  entire 
scope  of  the  carrier's  common  law  liability,  yet  (as  in  Singleton 
vs.  Hffliard,  1  Strob.  203,  and  Swindler  vs.  Hilliard  $  Brooks, 
2  Rich.  286),  that  in  such  cases  the  carrier  must  be  held  to 
"  strict  proof  of  diligence  and  care  in  avoiding  loss  to  the 
owner,"  by  reason  of  any  cause  within  the  exception — that 
"  the  onus  lies  on  the  carrier  to  show  the  injury  to  be  within 
the  exception,  and  also  that  there  was  no  negligence."  I  do 
not  think  the  carrier,  in  this  case,  has  come  up  to  such  rules, 
for  he  has  shown  no  more  than  that  the  stove  was  stowed  in  the 
Vol.  IX.— 14 
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hold  of  the  vessel,  or,  more  strictly  speaking,  that  when  tho 
vessel  arrived  there  was  no  deck  load.  A  witness  said,  that  of 
two  hundred  stoves  brought,  within  his  knowledge,  this  was  the 
second  one  found  broken.  There  scarcely  could  have  been  the 
care  and  diligence  exercised  towards  the  other  one  hundred  and 
ninety -eight.  Decree  for  plaintiff  for  twenty  dollars  and 
twenty-five  cents." 

The  defendant  appealed,  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds  : 

1.  That  the  defendant  having  proved  the  exception  con- 
tained in  the  bill  of  lading ;  and,  further,  that  on  the  arrival 
of  the  ship  in  port,  her  hatches  were  down,  and  no  sign  of 
improper  stowage  of  the  cargo ;  it  is  respectfully  submitted 
that  he  had  shown  enough  to  relieve  himself  of  any  general 
charge  or  presumption  of  negligence,  and  abundant  to  cast 
from  himself  the  onus  of  proving  a  negative. 

2.  That  the  decree  is  in  other  respects  contrary  to  the  law 
and  the  evidence,  as  submitted  in  this  case. 

AUemong,  Northrop,  for  appellant,  cited  Marsh  vs.  Horn, 
5  B.  &  C.  322 ;  2  Kent,  587. 

Martin,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  case  of  Swindler  vs.  Hilliard  $  Brook*, 
2  Rich.  286,  was  well  considered,  and  fully  sustains  the  pres- 
ent decision.  Whilst  in  this  State  we  recognize  the  doctrine, 
that  a  carrier  may  limit,  by  special  contract,  his  common  law 
liabilities,  there  is  not  the  slightest  disposition  further  to  modify 
the  rules  justly  applicable  to  such  transactions.  Learned 
Judges,  in  England  and  America,  have  regretted  the  recog- 
nition of  such  exceptions.  The  exacting  tendencies  of  certain 
great  carriers  of  the  present  day,  enjoying  facilities  that 
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almost  exclude  competition,  admonish  us,  in  the  application  of 
these  wholesome  rules,  carefully  to  guard  against  any  abuses. 
Notwithstanding  their  apparent  rigor,  there  is  a  salutary  policy 
in  these  common  law  doctrines,  and  those  who  are  called  to 
administer  the  law  must  see  to  it  that  they  are  not  wholly  evaded. 

It  is  only  necessary  to  bear  in  mind  that  the  character  of  the 
carrier  is  not  changed :  his  liability  only,  to  the  extent  of  the 
exceptions,  is  diminished.  In  all  things  else  the  very  same 
principles  apply.  Care  and  diligence  are  still  elements  of  the 
contract,  and  "strict  proof"  is  properly  required  before  any 
exemption  may  be  claimed.  There  is  nothing  in  the  contract 
which,  by  implication  even,  can  be  regarded  as  making  it  other- 
wise. That  is  a  sound  rule  which  devolves  the  onus  on  him 
who  best  knows  what  the  facts  are.  In  cases  of  loss,  proof  of 
delivery  devolves  at  once  on  the  carrier,  the  onus  of  exempting 
himself  from  liability — and  nothing  can  bet  more  reasonable — 
before  he  can  take  shelter  under  an  exception,  to  require  proof 
of  his  care.  In  the  bill  of  lading  before  us,  "  rust  and  break- 
age" are  excepted — words  of  singular  import,  and,  in  one  sense, 
might  be  supposed  to  cover  any  injury,  unless  the  purpose  was 
to  make  the  owner  his  own  insurer ;  however  gross  the  negli- 
gence of  the  carrier,  we  are  brought  back  to  the  same  point, 
that  the  exception  includes  such  breakage  as  care  and  diligence 
could  not  avoid.  However,  the  legal  principles  of  our  cases 
being  scarcely  challenged,  unless  in  a  very  general  way,  the 
grounds  of  appeal  seem  to  complain  that  they  have  been  rather 
rigorously  applied.  When  it  is  insisted  that  a  particular  fact 
being  shown,  the  onus  was  thereby  shifted,  this  is  but  another 
form  of  asserting  that  a  sufficient  excuse  was  proved. 

We  are  disposed  to  rest  this  part  of  the  case  on  the  view 
taken*  of  the  evidence  by  the  presiding  Judge.  The  motion  for 
a  new  trial  is  refused. 

O'Nball,  Wardlaw,  and  Withers,  JJ.,  concurred. 
Motion  refused. 
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A,  L.  Campbell  vs.  Lewis  O'Bryan. 

Case  for  malicious  arrest  under  warrant  to  keep  the  peace.     Nonsuit  ordered  for 
want  of  evidence  of  malice  and  want  of  probable  cause. 

BEFORE  WITHERS,  J.,  AT  COLLETON,  FALL  TERM,  1855. 

•  The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  The  plaintiff's  action  was  for  malicious  arrest.  It  was  in 
evidence,  that  Lewis  O'Bryan  was  a  candidate  for  the  House  of 
Representatives  of  the  State  Legislature,  for  St.  Bartholomew's 
Parish,  and  was  elected ;  that  there  was  much  excitement 
attending  the  canvass;  that  the  defendant,  and  others,  who 
were  included  in  a  warrant  for  surety  of  the  peace,  was  opposed 
to  the  election  of  O'Bryan ;  that  he  had  spoken  strongly  against 
O'Bryan's  pretensions,  but  not  in  a  way  to  lead  to  the  idea 
that  he  designed  any  personal  violence ;  that  on  the  11th  Octo- 
ber, 1854,  O'Bryan  caused  to  be  issued,  upon  the  usual  affida- 
vits for  surety  of  the  peace,  warrants  against  sundry  persons, 
the  plaintiff  among  the  rest ;  that  on  the  next  morning,  Octo- 
ber 12th,  O'Bryan,  being  advised  that  the  parties  he  dreaded 
were  in  an  attorney's  office,  in  the  hands  or  under  supervision 
of  a  constable,  told  the  Magistrate  that  he  was  willing  the 
plaintiff  should  be  released,  as  he  (the  plaintiff)  had  satisfied 
him  he  need  not  dread  him  ;  that  the  plaintiff,  when  informed 
of  this  by  the  Magistrate  (who  said  he  did  not  think  he  had  a 
right  to  release  him),  declined  to  be  released,  and  went  to  jail 
with  the  party,  and  remained  there  some  hours ;  was  brought 
thence  with  the  party  before  two  Magistrates,  after  candle  light, 
and  the  plaintiff  then,  in  obedience  to  the  judgment  of  the 
Magistrates,  executed  his  own  recognizance,  without  surety,  to 
keep  the  peace  for  the  space  of  one  month  towards  O'Bryan. 
It  appeared  further,  that  plaintiff  was  reputed  to  be  of  peace- 
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able  character,  but  (as  witness  expressed  it)  he  was  a  man  of 
"pluck."' 

"  Upon  this  case  a  nonsuit  was  moved  for  on  various  grounds : 

"  1.  Because  there  was  no  proof  that  the  man  who  took  the 
affidavits  and  issued  the  warrants  was  in  fact  a  Magistrate*  I 
was  not  affected  by  this — because  I  would  have  heard  that 
proof. 

"  2.  Because  the  confinement  in  jail  was  quite  voluntary  on 
the  part  of  plaintiff,  since  O'Bryan  desired  him  to  be  released ; 
and  it  was  contended,  that  the  allegation  of  imprisonment 
embraced  only  the  confinement  in  jail,  and  not  custody  by  the 
constable.  I  was  of  opinion,  that  there  was  a  sufficient  allega- 
tion of  the  cause  of  action,  as  arising  out  of  the  constable's 
custody,  for  nothing  was  alleged  as  to  arrest. 

"  3.  Because  there  was  no  proof  whatever  of  malice,  or  of 
want  'of  probable  cause ;  and  in  this  view  I  concurred,  and 
granted  the  motion  for  nonsuit.  I  could  see  nothing  to  sup- 
port the  allegation  of  malice,  and  a  want  of  probable  cause, 
either  or  both;  the  evidence  of  plaintiff's  general  peaceable 
character,  seeming  to  be  alone  relied  on  for  that  purpose.  That 
I  thought  wholly  insufficient  to  raise  any  presumption  of  neces- 
sary elements  of  the  action,  and  I  could  perceive  nothing  else 
in  evidence  to  be  added  to  it.  An  appeal  goes  up  upon  the 
accompanying  grounds." 

The  plaintiff  appealed,  and  now  moved  this  Court  to  set  aside 
the  nonsuit,  on  the  grounds : 

1.  Because  the  absence  of  probable  cause  was  shewn  (as  far 
as  such  proof  could  be  made)  by  the  good  and  peaceable  char- 
acter proved  for  plaintiff,  and  it  ip  respectfully  submitted, 
that  the  absence  of  probable  cause,  in  a  case  of  this  sort,  being 
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proved,  malice  may  be  presumed  therefrom,  and  that  this  ought 
to  be  left  to  the  jury  to  presume. 

2.  Because  there  was  enough  in  the  evidence,  from  which 
malice  might  be  inferred,  either  by  the  judge  or  jury. 

8.  Because  the  nonsuit  was  in  other  respects  contrary  to 
law. 

William^  Perry,  for  appellant,  cited  2  Saund.  PI.  &  Ev., 
658,  et  seq. ;  Braveboy  vs.  Cockfield,  2  McM.  274 ;  Morgan 
vs.  Livingston,  2  Rich.  585 ;  1  Hill,  82 ;  Williams  vs.  Taylor, 
19  Eng.  C.  L.  R.  50. 

Henderson^  contra,  cited  Ford  vs.  KeUey  fr  Deas,  4  Rich. 
365 ;  Horn  vs.  Boone,  3  Rich.  307 ;  Fulmer  vs.  Harmon,  3 
Rich.  576  ;  2  Stark.  Ev.  913,  n. 


The  opinion  of  the  Court  was  delivered  by 


Wardlaw,  J.  It  may  be  true,  that  for  all  which  followed 
the  defendant's  expression  to  the  Magistrate  of  his  willingness 
that  the  plaintiff  should  be  released,  the  plaintiff  ought  to 
blame  himself,  or  the  Magistrate,  rather  than  the  defendant : 
but  the  previous  arrest,  if  any  was  made,  and  it  was  procured 
by  the  defendant  maliciously  and  without  probable  cause,  may 
have  sustained  this  action  for  malicious  arrest. 

From  the  want  of  probable  cause,  malice  may,  in  actions  of 
this  kind,  be  inferred ;  but  the  inference  may  be  rebutted  by 
the  plaintiff.  So  that  the  question  is,  in  the  first  instance, 
whether  the  defendant  made  his  application  to  the  Magistrate 
without  any  such  ground  of  apprehension  as  would  have  influ- 
enced a  reasonable  man ;  and  if  so,  then,  upon  the  circum- 
stances contained  in  the  plaintiff's  proof  and  those  adduced  by 
the  defendant,  whether  the  application  was  made  from  such 
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motive,  or  whether  the  defendant  was  really,  no  matter  how 
unreasonably,  under  apprehension  of  personal  violence  from  the 
plaintiff. 

The  preventive  justice,  which  a  peace  warrant  is  intended  to 
effect,  should  not  be  discouraged ;  nor,  on  the  other  hand,  should 
the  injustice  and  oppression,  which  may  be  wrought  by  means 
of  such  a  warrant,  be  unrestrained.  To  the  careful  exercise  of 
a  sound  discretion  in  the  Magistrate,  both  in  the  granting  of 
the  warrant  and  in  further  proceeding  when  the  accused  person 
has  been  brought  before  him,  must  we  mainly  look  to  main- 
tain the  efficiency  of  this  wise  process  of  the  law,  and  to  guard 
against  its  abuse.  Where  the  Magistrate  has  been  imposed 
upon,  or  has  acted  indiscreetly,  damages  according  to  the  cir- 
cumstances may,  upon  due  proof,  be  recovered  in  an  action 
such  as  this ;  but  the  judgment  of  the  Magistrate,  involved  in 
every  step  taken  by  him,  must  be  presumed  correct,  until  some 
wrong  of  the  defendant,  by  which  judgment  was  misled,  has 
been  shewn. 

In  this  case,  upon  a  proper  affidavit  and  a  statement  of  the 
grounds  of  his  apprehension,  made  by  the  defendant  before  a 
Magistrate,  the  warrant  was  granted ;  upon  the  accused  per- 
sons being  brought  before  him,  the  Magistrate  issued  a  mitti- 
mus; and  upon  the  prisoners  being  formally  brought  before 
two  Magistrates  by  habeas  corpus,  their  recognizances  were 
taken.  To  the  general  circumstances  of  the  transaction,  the 
plaintiff  has,  by  his  proof,  added  only  his  good  character,  and 
that  not  such  as  to  render  violence  from  him  incredible.  This 
Court  agrees  with  the  Circuit  Judge,  in  holding  that  something 
more  was  required.  It  may  be  hard  to  prove  that  the  defend- 
ant's application  to  the  Magistrate  was  not  the  result  of  real 
apprehension,  but  some  declaration  or  conduct  showing  a  sinis- 
ter purpose,  some  evidence  that  the  professed  grounds  of  belief 
were  unsubstantial  and  unreasonable,  or  some  other  direct  or 
circumstantial  proof  that  legal  process  was  abused  without  pro- 


208  APPEALS    AT    LAW. 

Campbell  «t.  O'Bryan. 

bable  cause,  and  with  malice,  will  hardly  ever  be  wanting  in  a 
proper  action  of  this  kind. 

It  appears  that  the  nonsuit  was  properly  granted,  and  the 
motion  is  dismissed. 

O'Neall,  Withers  and  Whitner,  JJ.,  concurred. 

Glover,  J.,  concurred,  but  was  absent  at  the  delivery  of  the 
opinion. 

Motion  dismissed. 
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Chapman  vs.  Jackson. 

The  Act  of  Congress  of  1862,  requiring  oertain  steam  vessels  to  have  on  board  a 
pilot  for  the  voyage,  has  not  superseded  the  laws  of  the  different  States  relative 
to  pilots  for  ports  and  harbors  :  Such  pilot  for  the  voyage  must,  therefore,  on 
entering  a  port  or  harbor,  give  place  to  a  looal  pilot 

IN  THE  CITY  COURT  OP  CHARLESTON,  JULY  TERM,  1855, 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 

"  This  was  a  summary  process  on  an  account  for  pilotage. 
The  service  was  not  actually  rendered,  but  ^as  offered  to  the 
defendant,  by  the  plaintiff,  and  declined.  The  plaintiff's  right 
to  recover  was  predicated  upon  the  Ordinance  of  the  City  of 
Charleston,  in  regard  to  pilotage,  dated  August  8th,  1842,  and 
especially  upon  the  17th  section  of  the  same ;  that  section  is 
as  follows:  *  Section  17.  Any  master  or  commander  of  a 
vessel,  bearing  towards  the  coast  or  bar  of  Charleston,  (all 
coasters,  and  other  vessels,  trading  between  any  ports  within 
this  State,  which  are  wholly  owned  in  this  State,  and  all  steam- 
boats carrying  the  United  States  mail,  excepted,)  who  shall 
refuse  to  receive  on  board  a  licensed  pilot,  shall  be,  and  is 
hereby  made  liable,  on  his  arrival  in  the  port  of  Charleston,  to 
pay  the  pilot  who  first  offered,  without  the  bar,  to  go  on  board 
and  take  charge  of  such  vessel,  the  rates  and  fees  allowed  and 
established,  as  hereinafter  mentioned,  as  if  such  pilot  had 
actually  brought  in  such  vessel  into  port ;  provided,  however, 
that  if  a  pilot  having  a  license  of  nine  or  twelve  feet  only,  as 
the  case  may  be,  is  refused  by  the  master  of  a  vessel  of  a 
greater  draft,  such  master  shall  not  be  liable  to  him  for  her 
pilotage ;  and  provided  also,  that  if  a  pilot  refuse  to  produce 
his  license  to  the  master  of  a  vessel,  when  the  latter  demands 
it,  the  fees  of  pilotage  shall  not  be  charged  against  the  master 
rejecting  the  services  of  such  pilot/ 
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"  There  was  no  dispute  as  to  the  facts  of  the  case ;  it  was 
admitted  that  the  plaintiff,  a  regularly  licensed  pilot,  for  the 
harbor  of  Charleston,  tendered  his  services  to  the  defendant, 
and  that  the  defendant  refused  to  accept  them.  It  appeared 
that  the  defendant  was  master  of  the  Steamship  Tennessee,  a 
vessel  trading  between  Charleston  and  Baltimore ;  he  declined 
accepting  the  services  of  the  plaintiff,  on  the  ground,  that 
having  a  pilot  for  the  vessel  on  board,  as  required  by  the  Act 
of  Congress  of  1852,  the  employment  of  a  mere  local  or  special 
pilot,  for  the  harbor  and  bar  of  Charleston,  was  dispensed 
with,  and  not  required  by  law.  I  thought  differently,  and  that 
the  employment  of  a  pilot,  and  his  duties  on  board  of  a  steam 
vessel,  running  from  port  to  port  within  the  United  States,  as 
contemplated  by  the  Act  of  Congress,  did  not  interfere  with, 
or  in  any  way  supersede  the  laws  previously  existing  in  regard 
to  local  pilotage ;  that  indeed  the  qualifications  for  the  two 
positions,  were,  and  must  of  necessity  be,  of  an  entirely 
different  character,  and  that  although  called  by  the  same 
name,  their  several  and  respective  offices  were  clearly  distin- 
guishable and  separate.  Upon  this  view  of  the  matter,  I 
decreed  for  the  plaintiff." 

.  The  defendant  appealed  upon  the  grounds  : 

1.  That  the  Act  of  Congress  of  1852  was  a  revocation,  pro 
tanto,  of  the  previous  laws  upon  the  subject  of  pilotage,  and 
the  defendant  having  on  board  a  pilot,  qualified  according  to 
the  provisions  of  the  said  Act,  was  not  liable  for  refusing  to 
employ  the  local  pilot. 

2.  Because  his  Honor's  decree  was  in  other  respects  con- 
trary to  law. 

Petigru  and  Petigrew,  for  appellant. 

Pressley,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  By  the  4th  Section  of  the  Act  of  Congress  of 
1789,  1  S.  L.  IT.  S.,  page  33,  the  passing  of  laws  for  the  regu- 
lation of  all  pilots  of  the  harbors  and  ports  of  the  United 
States,  is  committed  to  the  States  respectively.  This  State 
has  entrusted  that  duty  to  the  City  of  Charleston  so  far  as 
pertains  to  her  own  harbor,  and  who  assumed  and  has  dis- 
charged the  trust  from  the  date  of  her  charter  until  now : 
Samuel  Chapman,  the  appellee,  is  admitted  to  be,  a  pilot  for 
the  said  bar  and  harbor  duly  appointed  and  licensed  according 
to  the  ordinances  of  the  city.  He  offered  bis  services  as  pilot 
outside  the  bar  to  the  appellant,  who  was  in  command  of  a 
steamship  then  about  to  enter  the  port.  Appellant  declined  to 
receive  the  said  services  upon  the  ground  that  he  had  on  board 
his  ship,  a  pilot  duly  licensed  under  the  Act  of  Congress  of 
1852,  entitled  "an  Act  to  amend  the  Act  which  provides  for 
the  better  security  of  the  lives  of  passengers  on  board  vessels 
propelled  in  whole  or  in  part  by  steam,  and  for  other  pur- 
poses." It  is  not  denied,  that  under  the  ordinances  of  the  City 
of  Charleston,  upon  the  tender  and  refusal  of  the  pilot's  ser- 
vices, the  appellant  became  liable  to  pay  the  usual  pilotage 
fee  in  such  case,  unless  the  Act  of  Congress  of  1789,  which 
commits  to  the  States  the  regulation  of  the  pilots  for  harbors 
and  ports,  is  repealed  or  modified  by  the  Act  of  1852.  But 
the  appellant  insists  that  the  Act  of  1789  is  in  part  repealed 
by  the  Act  of  1852,  that  Congress  thereby  resumed  and  com- 
mitted to  certain  inspectors,  named  in  the  said  Act,  the  power 
of  appointing  pilots  for  vessels  propelled  by  steam,  who,  as  to 
such  vessels,  supersede  the  pilots  appointed  by  the  States 
respectively  for  their  harbors  and  ports.  The  Aot  of  1789  is 
not  expressly  repealed  by  that  of  1852,  nor  is  it  therein  so 
expressly  or  plainly  referred  to,  either  by  its  date  or  subject 
matter,  as  to  satisfy  the  Court  that  its  subject  was  at  all  in  the 
contemplation  of  Congress  when  the  Act  of  1852  was  passed. 
If  it  were  clear  that  both  Acts  refer  to  the  same  subject,  and 
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that  Congress  by  the  Act  of  1852  intended  to  remedy  mischiefs 
which  had  sprang  up  in  the  system  of  pilotage  for  ports  and 
harbors  as  regulated  by  the  States,  then  the  Act  of  1852  would 
be  held  to  repeal  or  modify  that  of  1789,  so  far  as  the  two  are 
inconsistent  with  each  other.  But  the  general  purposes  of  the 
two  Acts  are  not  the  same,  nor  does  it  appear  to  the  Court  that 
any  of  their  provisions  are  inconsistent  with  each  other.  The 
Act  of  1789,  is  confined  specially  to  conferring  upon  the  States 
authority  to  regulate  the  pilots  of  their  respective  harbors, 
whilst  the  Act  of  1852  was  intended  to  remedy  numerous 
defects  in  the  boilers,  engine,  and  the  management  of  steamers, 
whereby  the  lives  of  passengers  were  endangered.  After  pro- 
viding for  additional  pumps,  life-boats,  safety-valves,  plugs 
and  other  improvements  in  the  machinery,  the  Act  of  1852, 
further  requires,  that  there  shall  be  employed  upon  every  such 
vessel,  an  engineer  and  pilot,  who  shall  be  licensed  according 
to  the  provisions  of  the  said  Act.  It  further  declares,  that  "  it 
shall  be  unlawful  for  any  person  to  employ,  or  any  person  to 
serve  as  engineer  or  pilot,  on  any  such  vessel  who  is  not  so 
licensed."  Did  Congress  intend  here  to  use  the  term  pilot  in 
such  sense  as  to  supersede  the  pilot  of  the  ports  and  harbors  ? 
or  was  it  the  intention  only  to  provide  a  skilful  licensed  pilot 
who  should  guide  such  vessel  upon  the  voyage  after  leaving 
port  ?  The  mere  requiring  a  pilot  for  such  vessel  does  not 
necessarily  imply  that  Congress  intended  to  supersede  the 
pilots  of  the  harbor ;  for  according  to  Mr.  Abbot,  the  name 
"  pilot,"  is  applied,  either  to  a  particular  officer  serving  on 
board  a  ship  during  a  voyage,  and  having  charge  of  the  helm 
and  of  the  ship's  course ;  or  to  a  person  taken  on  board  at  a 
particular  place,  for  the  purpose  of  conducting  the  ship  through 
a  road  or  channel,  or  from,  or  into  port.  The  term  then  being 
applicable  to  two  distinct  offices,  any  provision  for  the  one, 
does  not  necessarily  imply  an  interference  with  the  other.  So 
that  the  provision  of  the  Act  of  1852,  for  licensing  pilots  for 
steamers,  and  requiring  them  to  have  such  pilots  on  board 
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daring  the  voyage,  may  still  be  so  construed  as  not  to  dispense 
with  the  necessity  of  taking  a  harbor  pilot  on  entering  and 
leaving  port.  Upon  close  examination  of  the  Act,  we  have  no 
doubt  of  this  being  its  true  construction.  It  does  not  require 
that  the  pilots  who  may  be  licensed  under  it  shall  be  examined 
touching  their  knowledge  of  the  roads,  channels,  or  ports  into 
which  the  vessel  is  to  be  piloted ;  it  does  not  even  require  that 
the  inspectors  who  are  to  license  such  pilots,  shall  have  any 
knowledge  of  the  channels,  ports  and  harbors  which  such 
vessels  are  to  enter.  It  does  not  confine  the  license  to  any 
one  or  more  particular  channels  or  harbors,  but  for  aught  that 
appears  in  the  Act  to  the  contrary,  the  inspectors  in  Charleston, 
or  in  New  York,  may  license  a  pilot  of  such  vessel  for  the 
whole  Atlantic  and  Gulf  coast.  If  such  pilot  is  to  supersede  the 
harbor  pilot  on  entering  port,  his  license  may  authorize,  nay, 
even  compel  him  under  the  penalty  of  the  Act  to  take  his  vessel 
into  a  port  which  he  may  never  before  have  entered,  and  of  the 
entrance  to  which  he  may  know  nothing  at  all.  The  Court 
cannot  suppose,  that  in  an  Act  to  provide  for  the  better  security 
of  the  lives  of  passengers,  such  points  as  these  could  have 
escaped  the  attention  of  Congress,  if  it  had  been  the  intention 
of  that  body  to  provide  a  system  of  pilotage  for  such  vessels, 
which  was  to  dispense  with  the  service  of  the  harbor  pilots. 
The  latter,  by  the  regulation  of  the  respective  States,  are 
required  to  undergo  a  searching  examination,  touching  their 
knowledge  of  the  harbor,  before  they  can  receive  license  as 
pilots  of  the  same ;  they  are  also  required  to  remain  constantly 
at  their  respective  ports,  so  that  they  may  be  ever  ready  and 
practiced,  and  may  have  constant  observation  of  the  shoals 
and  obstructions  of  the  channel,  and  state  of  the  tides,  and  be 
fully  fitted  for  their  difficult  duties.  It  would  not  be  reasonable 
without  an  express  enactment  to  that  effect,  to  suppose  that  Con- 
gress would  supersede  the  pilots  appointed  with  such  care,  and 
so  constantly  practised  in  their  particular  duty,  and  commit 
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their  office  to  pilots  appointed  with  no  more  guards  than  are 
required  by  the  Act  of  1852. 

The  Court  is  therefore  of  opinion,  that  the  Act  merely 
intended  to  provide  for  a  skilled  licensed  pilot  for  steamers 
for  the  course  of  their  voyage,  but  that  on  leaving  or  entering 
ports,  such  pilots  must  give  way  to  the  pilots  of  the  port. 

The  motion  for  a  new  trial  is  therefore  refused. 

O'Neall,  Wardlaw,  Withers  and  Whitnbr,  JJ.,  con- 
curred. 

Motion  refused. 
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Josbph  W.  Davib  vs.  Philip  Moore,  Sen. 

That  part  performance  will  take  a  ease  oat  of  the  statute  of  frauds,  la  a  dootrine, 
it  seems,  peculiar  to  the  Court  of  Equity. 

That  the  purchaser  had  temporary  possession  as  a  guest  while  the  negotiation  for  a 
sale  was  going  on,  is  not  such  part  performance  as  will  take  the  ease  out  of  the 
statute  of  frauds. 

Where  the  agreement  for  the  sale  of  land  is  not  made  in  writing,  neither  will  as- 
sumpsit lie  on  the  contract,  nor  will  case  for  deceit  lie,  even  though  defendant 
did  not  intend  at  the  time  to  perform  his  agreement. 

BEFORE  GLOVER,  J.,  AT  CHARLESTON,  FALL  TERM,  1855. 

A  full  statement  of  this  case  will  be  found  in  the  opinion 
delivered  in  the  Court  of  Appeals. 

Martin,  for  appellant.  The  action  is  brought  upon  the  fraud, 
not  upon  the  contract.  Fraud  and  damages  constitute  a  cause 
of  action.  Pasely  vs.  Freeman,  1  Smith  L.  C.  148 ;  Chisolm 
vs.  Gadsden,  1  Strob.  220;  Hough  vs.  Evans,  4  McC.  169; 
Mussel  vs.  Clark,  7  Cra.  69 ;  Upton  vs.  Vail,  6  Johns.  R.  182 ; 
Wardell  vs.  Davis,  13  Johns.  R.  325 ;  Barney  vs.  Duey,  lb. 
226 ;  Morrell  vs.  Colden,  lb.  400.  The  argument  for  defend- 
ant amounts  to  this,  that  if  you  can  connect  the  fraud  with  an 
informal  contract,  for  instance,  with  a  parol  contract  for  the 
sale  of  land,  the  informality  of  the  contract  purges  the  fraud. 
The  present  case  is  taken  out  of  the  statute  by  part  perform- 
ance. What  constitutes  part  performance  to  take  a  case  out 
of  the  statute,  is  seen  in  Thompson  vs.  Scott,  1  McC.  Ch.  36 ; 
2  Story,  Eq.  §  762;  Massey  vs.  Mcllvain,  2  Hill,  Gh.  426; 
Anderson  vs.  Chicle,  Bail.  Eq.  118 ;  and  where  part  perform- 
ance would  justify  the  Court  of  Equity  in  decreeing  specific 
performance,  there  an  atcion  on  the  case  at  law  will  lie. 

,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  This  was  an  action  on  the  case  for  a  false  repre- 
sentation. The  second  count,  on  which  alone  the  plaintiff  relies, 
alleges,  "  That  the  said  Philip,  falsely,  maliciously  and  deceit- 
fully represented  to  the  said  Joseph,  that  he  the  said  Philip  would 
sell,  convey  and  deliver  to  him,  the  said  Joseph,  for  the  sum  of 
$4,500,  a  certain  plantation  belonging  to  him,  the  said  Philip/' 
"  And  the  said  Philip,  by  a  verbal  contract,  falsely,  maliciously 
and  deceitfully,  and  with  the  intent  to  injure  and  defraud  the 
said  Joseph,  engaged  with  the  said  Joseph  to  sell,  convey  and 
deliver  to  the  said  Joseph  the  plantation  aforesaid,  so  soon 
as  the  said  Joseph  could  return  to  Beaufort  and  remove  his 
family,  and  negroes,  and  stock  to  the  said  plantation,  the  pur- 
chase money  for  the  said  plantation  agreed  upon  between  the 
vendor  and  vendee  being  $4,500 ;  and  the  said  Joseph  avers, 
that  the  said  Philip,  his  said  promise  and  undertaking  so  by  him 
deceitfully,  falsely  and  maliciously,  and  with  the  design  to  injure 
him  the  said  Joseph,  entered  into,  refused  to  comply  with  the 
contract  of  sale  as  above  set  forth,  and  would  not  nor  has  to  this 
time  executed  title  deeds  to  the  said  Joseph  for  the  said  plan- 
tation," &o.  The  plaintiff  also  avers  that  the  defendant  had 
refused  to  put  him  into  the  full  possession  of  the  said  plantation, 
and  that  he  afterwards  compelled  the  plaintiff  to  depart  from 
the  premises,  &c. 

The  proof  was,  that  in  the  latter  part  of  January,  1854,  the 
defendant  addressed  a  letter  to  the  plaintiff  stating,  "  that  the 
price  of  the  land  would  depend  on  the  terms  and,  therefore, 
that  he  must  come  to  Charleston  to  see  him."  The  next  day 
the  plaintiff  went  to  Charleston,  but  it  did  not  appear  that 
there  was  any  meeting  between  the  parties.  He  returned  and 
immediately  went  to  Prince  William's  Parish,  Beaufort  district, 
where  he  resided,  and,  about  the  middle  of  February,  sent  his 
wagon,  negroes,  cattle  and  hogs  to  the  defendant's  plantation, 
on  Ashley  river,  about  fifteen  miles  from  Charleston.  At  this 
time  a  sale  of  furniture  was  advertised  at  defendant's  planta- 


APPEALS    AT    LAW.  217 

Charleston,  January,  1856. 

tion,  where  his  son  and  family  lived.  On  the  24th  or  25th  of 
February  the  sale  took  place,  and  the  defendant  was  there,  who 
said,  that  he  was  sorry  the  plaintiff  was  not  present  as  he 
wished  the  titles  filled  up,  and  that  the  plaintiff  must  come  to 
Charleston.  The  plaintiff's  negroes  were  then  on  the  plantation, 
cutting  weeds  and  clearing  fields,  and  defendant  said  he  could  go 
on  and  tend  what  fields  he  wished.  Two  or  three  days  after  the 
plaintiff  arrived  with  his  family,  and  continued  on  the  plantation 
about  a  week  when  he  left  it  and  removed  his  property.  On 
the  plaintiff's  arrival  with  his  wagon,  defendant's  son  asked 
him  to  stay,  but  considered  him  a  guest,  and  the  keys  were 
refused.  After  the  plaintiff  had  removed  from  Prince  William's, 
be  agreed  to  meet  the  defendant  at  an  attorney's  office,  in 
Charleston,  to  complete  the  contract,  and  a  conference  was 
there  had  between  the  plaintiff  and  the  defendant's  son,  who 
was  authorised  to  give  possession  if  the  terms  of  sale  were  com- 
plied with.  They  could  not  agree  respecting  the  security  to 
be  given  for  the  purchase  money,  and  the  negotiation  for  a  sale 
ceased.  It  was  after  this  that  plaintiff  removed  his  property 
from  defendant's  plantation.  Defendant's  son  stated  to  plain- 
tiff's agent,  that  plaintiff  should  not  have  moved  before  he  had 
made  arrangements  respecting  the  purchase.  To  L*M.  Dwight 
the  defendant  admitted  the  sale  at  $4,500,  with  three  or  four 
instalments,  and  no  cash  until  January.  Defendant  expressed 
anxiety  about  giving  up  the  plantation  before  arrangements 
were  made,  and  seemed  anxious  also  about  the  security.  Some 
weeks  after,  Dwight  wrote  to  the  defendant,  that  plaintiff  would 
offer  such  security  as  defendant  would  not  object  to.  Defend- 
ant replied,  that  the  house  must  be  insured  and  the  policy 
assigned,  which  terms' were  different  from  the  ones  before 
stated  by  the  defendant.  This  was  not  communicated  to  the 
plaintiff. 

The  plaintiff  having  closed,  on  motion  of  the  defendant's 
counsel  a  nonsuit  was  ordered  on  the  ground  that  damages 
could  not  be  recovered  for  the  breach  of  the  contract  alleged, 
Vol.  IX.— 15 
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and  that  tho  evidence  had  failed  to  make  such  a  case  of  false 
representation  as  will  sustain  an  action  for  deceit. 

The  plaintiff  now  moves  to  set  aside  the  nonsuit  on  the 
following  grounds : 

1.  Because  there  was  proof  of  a  parol  agreement  for  the 
sale  of  the  land  and  delivery  of  the  premises  by  the  defendant, 
and  his  refusal  to  complete  the  contract  was  a  fraud  in  law, 
whatever  were  his  motives. 

2.  Because  the  injury  having  been  clearly  established,  the 
Court  should  have  left  it  to  the  jury  to  decide  whether  or  not 
the  defendant's  conduct  was  false  and  fraudulent. 

3.  Because  the  defendant's  conduct  was  calculated  to  de- 
ceive and  injure  the  plaintiff  and  he  was  thereby  deceived  and 
injured. 

4.  Because  it  is  submitted,  that  fraud  and  injury  were  clearly 
established  and  these  are  sufficient  to  sustain  this  action. 

5.  Because  on  the  law  and  evidence,  the  nonsuit  should  not 
have  been  granted. 

6.  Because  the  defendant's  letter  to  Isaac  M.  Dwight  was  a 
sufficient  memorandum  of  the  sale  to  satisfy  the  statute  of 
frauds. 

It  is  not  very  clear  whether  the  action  is  in  assumpsit  to  re- 
cover damages  for  the  breach  of  defendant's  contract,  or  if  it  is 
framed  in  tort  for  a  misrepresentation.  The  plaintiff's  right  to 
maintain  the  action  in  either  form  has  been  insisted  upon.  A 
parol  contract  for  the  sale  of  land  is  within  the  4th  section  of 
the  Statute  of  Frauds,  and  it  would  be  but  an  evasion  of  this  pro* 
vision  of  the  statute  if  damages  may  be  recovered  for  the  breach 
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of  such  a  contract.  The  correspondence  between  I.  M.  Dwight 
and  the  defendant  was  not  at  the  instance  nor  with  the  knowledge 
of  the  plaintiff,  but  was  the  voluntary  act  of  Dwight,  and  it  is 
neither  an  agreement,  memorandum  or  note  in  writing  which 
satisfies  the  statute.  In  the  negotiation  pending,  Dwight  was 
not  the  legally  authorized  agent  of  either  party,  nor  was  the 
letter  of  the  defendant  addressed  to  him,  the  evidence  in  writing 
of  any  settled  agreement  respecting  a  sale  of  the  plantation. 
Failing  in  this  view,  it  has  been  urged  that  the  plaintiff's  pos- 
session was  in  part  performance  of  the  contract,  and  that  such 
a  case  is  not  embraced  within  the  statute.  Courts  of  Equity 
have  decreed  the  specific  performance  of  a  contract  partly  exe- 
cuted, but  this  is  strictly  an  equitable  doctrine,  and  we  are  not 
prepared  to  say  that  a  party  may  recover  damages  for  the  breach 
of  every  contract  which  a  Court  of  Equity  would  specifically 
enforce.  The  construction  of  the  statute,  and  what  within  the 
legal  intent  of  it,  will  amount  to  a  signing  are  questions  in  equity 
and  at  law ;  (18  Ves.  188)  but  where  an  agreement  has  been 
partly  carried  into  execution  the  better  opinion  is,  that  relief  is 
limited  to  the  Court  of  Equity.    Cooth  vs.  Jackson,  6  Ves.  12. 

There  was,  however,  no  act  done  in  pursuance  and  in  execu- 
tion of  any  agreement  of  the  parties  to  this  suit  which,  even  in 
Equity,  would  be  considered  a  performance  in  part.  Before 
the  terms  of  the  contract  had  been  settled  the  plaintiff  moved, 
and  his  temporary  residence,  as  a  guest,  cannot  be  construed 
into  a  delivery  of  possession,  which  the  defendant's  son  was 
authorised  to  give  only  when  the  terms  were  complied  with. 
Although  t^e  Court  in  Cosack  vs.  Descoudres  $  Crovat,  1 
McC.  425,  refers  to  the  payment  of  a  substantial  part  of  the 
purchase  money  as  a  circumstance  entitled  to  consideration  ; 
yet  there  was  a  writing  executed  by  the  defendants,  and  the 
case  was  decided  on  that  ground.  The  plaintiff  must  disclose 
a  valid  contract  before  he  can  recover  damages  for  the  breach 
of  it. 

Admitting  that  the  action  has  been  properly  framed  in  case 
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a  false  representation  which  occasions  damages  to  the  plaintiff 
mnst  be  alleged  and  proved.  Most  of  the  cases  falling  within 
this  principle  have  been  of  misrepresentation  relative  to  the 
ability  and  credit  of  a  person  and  depend  on  the  authority  of 
Passley  vs.  Freeman,  8  T.  R.  53 ;  referred  to  in  the  argument. 
Actions  on  the  case  may  be  sustained  against  the  vendor  of 
real  estate,  although  he  is  bound  by  covenants  of  warranty;  as 
where  defendant  sold,  for  valuable  consideration,  land  which 
had  no  existence,  it  was  held  that  the  purchaser  so  defrauded 
may  treat  the  deed  as  a  nullity,  and  recover  for  the  deceit, 
( WardeU  vs.  FosdicTe  £  Davis,  13  John.  825.)  So  too  in  frau- 
dulent representation  of  boundaries  in  a  deed,  (Munroe  vs. 
Pritchett,  16  Ala.  R>  785.)  Or  where  goods  are  sold  over 
which  the  vendor  had  no  control.  Show.  68.  Or  where  a  broker 
sells  property  knowing  it  to  be  subject  to  the  lien  of  a  fi.  fa, 
and  conceals  the  fact.  Chisolm  vs.  Gadsden,  1  Strob.  220. 
In  all  these  cases  the  right  to  recover  is  put  on  the  ground, 
that  in  a  sale  of  property  damages  have  resulted  from  false 
representations  by  which  the  purchaser  has  been  misled. 

In  the  principal  case  there  was  no  valid  sale  nor  memorandum 
in  writing,  binding  the  defendant,  Moore,  to  a  specific  perform- 
ance of  his  contract,  and,  consequently  there  could  be  no  breach 
of  warranty,  nor  such  misrepresentation  as  deceived  the  plain* 
tiff.  The  false  representation  alleged  in  the  second  count  is, 
that  the  defendant  deceitfully  represented  he  would  sell,  &c., 
and  that,  by  a  verbal  contract  he  engaged  to  sell,  &c,  the 
plantation. 

If  Moore,  at  the  time,  did  not  intend  to  perform  his  agree- 
ment, the  case  is  within  the  principle  of  Q-allager  $  Mason  vs. 
Brunei,  6  Cowen,  346.  In  that  case  the  plaintiffs  having  sold 
to  third  persons  on  the  defendant's  promise  to  endorse  the 
notes  of  the  vendees  and,  afterwards,  having  failed  to  do  so, 
it  was  held,  that  an  action  on  the  case  was  inapplicable  and 
that  the  promise  must  be  sued  upon ;  and  that  such  an  attempt 
was,  by  changing  the  character  of  the  action,  to  evade  the 
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statute  of  frauds.  The  plaintiff  affirms  only  a  future  parol 
promise  to  sell  and  convey,  and  Moore's  failure  to  comply,  and 
this,  if  established  by  proof,  will  not  sustain  his  action.  A 
verbal  promise  to  convey  real  estate  in  future,  although  at  the 
time  not  intended  to  be  performed,  cannot  be  made  the  subject 
of  an  action  on  the  case*  for  deceit. 

The  parties  were  negotiating  for  a  sale  until  their  final  meet- 
ing at  an  attorney's  office  in  Charleston ;  and  before  the  terms 
were  definitely  settled,  the  plaintiff  cannot  complain  that  his 
confidence  was  abused.  Prudence  would  have  dictated  that 
before  he  abandoned  one  plantation  he  should  have  completed 
the  purchase  of  another.  The  proof  does  not  show  a  design 
on  the  part  of  Moore,  by  fraud  or  falsehood,  to  injure  the 
plaintiff,  and  his  conduct  does  not  appear  to  be  inconsistent 
with  fair  dealing. 

The  motion  to  set  aside  the  nonsuit  is  refused. 

Motion  dismissed. 

O'Nball,  Wardlaw,  Withers,  Whitnbr,  and  Munro, 
J  J.,,  concurred. 

Motion  dismissed. 
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Thomas  N.  Gadsden  vs.  T.  L.  Quackenbush. 

Plaintiff  leased  to  J.  B.  a  dwelling-house  for  one  year,  at  a  certain  rent,  payable 
quarterly,  and  it  was  stipulated  that  J.  B.,  before  the  expiration  of  the  term, 
should  give  one  quarter's  notice  of  his  intention  to  quit.  Defendant  by  separate 
instrument,  guaranteed  the  performance  of  the  covenants  by  J.  B.  and  the  pay- 
ment of  the  rent.  J.  B.  gave  no  notice  of  his  intention  to  quit,  and  held  over : — 
Held,  that  defendant  was  not  liable  upon  his  guarantee  for  rent  due  by  J.  B.  for 
his  possession  after  the  expiration  of  the  year. 

IN  THE  CITY  COURT  OF  CHARLESTON,  MAY  TERM,  1855. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : — 
"  This  was  an  action  of  covenant  against  defendant  upon  his 
written  guaranty,  under  seal,  of  the  performance  of  certain  co- 
venants contained  in  a  lease  from  the  plaintiff  to  one  James 
Burke.  For  the  more  clear  understanding  of  the  question 
raised  on  the  argument  of  the  case,  and  the  decision  made  bj 
the  Court,  I  annex  a  copy  of  the  lease  itself,  and  of  the  defend- 
ant's guaranty  on  the  back  of  the  same. 

"  *  State  of  South  Carolina. 

This  Indenture,  made  the  sixth  day  of  July,  Anno  Do- 
mini, one  thousand  eight  hundred  and  fifty-three,  between 
Thomas  N.  Gadsden  of  the  first  part,  and  James  Burke,  the 
lessee,  of  the  second  part,  Witnesseth,  that  the  said  Thomas 
N.  Gadsden  hath  granted,  bargained,  and  leased,  and  by  these 
presents  doth  grant,  bargain  and  lease  unto  the  said  James 
Burke,  all  that  two  and  a  half  story  wooden  dwelling-house, 
situated  on  the  North  side  of  Queen  street,  nearly  opposite 
Friend  street,  in  the  City  of  Charleston. 

To  Have  and  to  Hold  the  said  above  described  premises, 
with  the  appurtenances,  unto  the  said  James  Burke,  his  heirs, 
executors,  administrators,  and  assigns,  for  the  term  of  one  year 
from  the  date  hereof ;  yielding  and  paying  therefor  the  quar- 
terly sum  of  one  hundred  and  twenty-five  dollars,  the  first 
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quarter  ending  on  the  sixth  day  of  October,  Anno  Domini, 
one  thousand  eight  hundred  and  fifty-three.  And  the  said 
James  Burke,  his  heirs,  executors,  and  administrators,  doth 
hereby  covenant  and  agree,  to  and  with  the  said  Thomas  N. 
Gadsden,  well  and  truly  to  pay  the  above  reserved  and  stipu- 
lated rent,  at  the  time  above  limited ;  and  also  the  same  sum 
or  rent  on  the  day  next  after  the  day  on  which  every  subsequent 
quarter  shall  end.  And  it  is  further  stipulated,  that  before  the 
expiration  of  the  term  for  which  the  said  premises  are  leased, 
the  said  tenant  shall  give  one  quarter's  notice  of  his  intention 
to  vacate  the  aforesaid  premises.  And  it  is  further  stipulated 
and  understood,  by  and  between  all  the  parties  to  these  pre- 
sents, that  if  it  should  so  happen  that  one  quarter's  rent  shall 
at  any  time  be  in  arrear  and  unpaid,  then  the  above-mentioned 
term  shall  immediately  cease  and  determine ;  and  it  shall  be 
lawful  for  the  party  of  the  first  part  to  re-enter  into  and  forth- 
with repossess  all  and  singular  the  above  granted  and  leased 
premises.  And  it  is  lastly  stipulated,  that  the  said  James 
Burke  shall  not,  without  the  consent  of  the  lessor,  convey  this 
lease,  or  let  the  said  premises  to  any  other  person ;  and  shall 
leave  the  same  in  like  good  order,  unavoidable  accidents  and 
ordinary  wear  and  tear  excepted. 

his 
JAMES   x  BURKE.  [seal.] 

mark. 
THOMAS  N.  GADSDEN,    [seal.]1 
Signed,  sealed,  and  delivered, 
in  presence  of 

John  B.  McClurb, 

C.  C.  Cambridge. 

"  On  the  back  of  the  lease  is  endorsed  the  following — 
"  *  State  of  South  Carolina,  Charleston  District. 
For  value  received,  I  hereby  guarantee  the  faithful  perform- 
ance of  the  oovenants  within  contained  on  the  part  of  James 
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Burke ;  also  the  punctual  payment  of  the  within  stipulated  rent 
at  the  times  it  falls  due,  unto  Thomas  N.  Gadsden,  his  heirs, 
executors,  administrators,  or  assigns.  Witness  my  hand  and 
seal,  this  sixth  day  of  July,  A.  D.  1853. 

T.  L.  QUACKENBUSH.    [seal.]' 
Witness,  J.  B.  McClure. 
T.  McNamara. 

"  If  it  were  not  for  encumbering  the  case  by  too  much  and 
perhaps  unnecessary  matter,  I  would  here  subjoin  a  copy  of  the 
plaintiff's  declaration  in  full.  But  being  a  part  of  the  record, 
the  Court  will  refer  to  it,  if  required. 

"  The  defendant  filed  a  general  demurrer,  in  which  the  plain- 
tiff joined  issue,  and  the  case  was  argued  before  me  upon  the 
pleadings.  I  sustained  the  demurrer,  and  the  plaintiff  has  ap- 
pealed. It  will  be  perceived,  upon  looking  over  the  declaration, 
that  the  plaintiff's  cause  of  complaint  or  action  against  the 
defendant  upon  his  guaranty,  is  the  non-payment  of  rent  by 
Burke  the  lessee  for  a  portion  of  a  second  year,  after  the  ori- 
ginal term  of  one  year,  as  stipulated  in  the  lease,  had  ended. 
In  this  connection,  it  may,  be  proper  to  call  attention  to  the 
bill  of  particulars  filed  with  the  declaration,  which  is  as  fol- 
lows : — 

'  James  Burke,  To  T.  N.  Gadsden,  Dr. 

1854,  July  6,  To  one  quarter's  rent  due  6th  October, 

1854, $125  00 

October  6,  To  two  months  and  fourteen  days 

rent  to  20th  December,  1854,        ...      102  73 

$227  73' 

"  It  will  be  seen  clearly  that  all  the  allegations  in  the  decla- 
rations are  intended  to  show  the  liability  of  the  defendant  upon 
his  guaranty,  (which  was  for  one  year,)  to  extend  to  an  occupa- 
tion of  the  tenant,  by  permission  of  his  landlord,  for  another 
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and  ensuing  year.  This  point  is  too  clear  against  the  plaintiff, 
and  has  been  so  decided.  It  was  argued  that  the  plaintiff  would 
have  a  good  cause  of  action  against  the  defendant,  (the  gua- 
rantor,) upon  that  special  covenant  in  the  lease,  '  that  before 
the  expiration  of  the  term  (one  year)  for  which  the  premises, 
were  leased,  the  tenant  should  give  one  quarter's  notice  of  his 
intention  to  vacate  the  premises.'  This  is  alleged  by  the  plain- 
tiff  not  to  have  been  done  by  the  lessee — but  the  plaintiff  alleges 
no  damages  to  have  resulted  specially  from  this  breach  of  the 
covenant,  as  for  instance  the  loss  of  hiring  the  premises  to  an- 
other tenant  by  reason  thereof.  On  the  contrary,  the  plaintiff 
shows  that  by  his  implied  consent,  or  by  implication  of  law,  the 
lessee  was  allowed  to  hold  over  into  another  year,  which  was  in 
fact  a  renewal  of  the  lease  as  between  himself  and  the  lessee, 
and  the  lessee  thereby  became  liable  for  the  entire  year's  rent 
for  the  second  year.  But  not  so  as  to  the  guarantor — as  far 
as  the  payment  of  rent  was  concerned,  it  is  clear  the  guarantor 
incurred  by  his  contract  no  further  liability  in  behalf  of  the 
lessee,  than  for  the  stipulated  term.  I  do  not  think  more  need 
be  said  to  present  clearly  to  the  Court  of  Appeals  the  true 
question  involved,  and  the  grounds  of  my  decision." 

The  plaintiff  appealed  on  the  grounds  : 

1.  Because  the  defendant,  by  his  guarantee,  covenanted  for 
the  faithful  performance,  on  the  part  of  the  tenant,  of  all  the' 
covenants  contained  in  the  lease. 

2.  Because  the  tenant,  railing  to  give  three  months  notice  of 
his  intention  to  quit  at  the  expiration  of  the  term,  was  in  for 
another  year :  and  so  being  tenant  from  year  to  year,  could  not 
be  ousted  without  three  months  notice  from  the  landlord,  before 
the  end  of  the  succeeding  year. 

3.  Because  the  breach  of  covenant  happened  within  the  term, 
and  the  liability  of  the  tenant  and  his  guarantor  for  subsequent 
rent,  was  a  necessary  consequence  thereof. 
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4.  Because  the  guarantee  of  the  defendant  was  a  general 
guarantee  of  the  lease,  and  of  such  consequences  as  would  follow 
a  breach  of  any  of  its  covenants — and  was  such  a  guarantee  as 
would  subsist  and  continue  at  least  for  the  succeeding  year. 

5.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
sustaining  the  demurrer. 

E.  Be  Treville,  for  appellant. 

Northrop,  contra. 

The  opinion  of  the  Court  wa's  delivered  by 

Whitnkr,  J.  The  defendant's  liability  depends  on  a  proper 
construction  of  the  covenant,  the  faithful  performance  of  which 
he  has  undertaken  to  guarantee.  By  its  terms  it  was  not  a 
lease  from  year  to  year,  but  as  expressed  u  for  the  term  of  one 
year,  from  the  date  hereof."  The  term  is  not  enlarged  by  the 
stipulation  u  that  before  the  expiration  of  the  term  for  which 
the  said  premises  are  leased,  the  said  tenant  shall  give  one  quar- 
ter's notice  of  his  intention  to  vacate  the  aforesaid  premises." 

Though  a  very  prudent  precaution  on  the  part  of  the  land- 
lord to  be  thus  early  advertised,  that  he  might  not  rely  on  any 
renewal  of  the  contract  and  secure  another  tenant,  it  does  not 
at  all  follow  that  the  tenant  thereby  secured  the  right  to  enjoy 
for  a  future  term.  So,  too,  the  question  of  damage,  if  any  had 
been  sustained  for  default  of  notice,  is  outside  of  any  questions 
now  raised. 

The  terms  of  the  guarantee  are  specific  and  manifest.  "  For 
value  received,  I  hereby  guarantee  the  faithful  performance  of 
the  covenants  within  contained  on  the  part  of  James  Burke ; 
also  the  punctual  payment  of  the  within  stipulated  rent  at  the 
times  it  falls  due.'1  After  the  expiration  of  the  term,  the  ten- 
ant continued  in  possession  without  objection,  and  this  suit  is 
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brought  to  recover  of  the  guarantor  rent  alleged  to  be  due  for 
this  farther  enjoyment  of  the  premises.  It  is  clear  that  the 
mere  liability  of  the  tenant  is  not  sufficient  to  fix  a  continuing 
liability  of  the  guarantor,  because  in  fact,  the  former  does  not 
depend  alone  upon  any  covenant  into  which  he  had  entered. 

The  circumstances  imply  consent  of  both  the  original  parties 
to  a  renewal  of  the  contract.  The  law  implies  from  this  subse- 
quent conduct  a  new  contract  on  like  terms  with  the  preceding. 
To  this  the  guarantor  was  neither  in  fact,  nor  in  law,  a  party. 
It  was  a  new  transaction,  and  a  new  credit  was  given  outside, 
and  beyond  any  previous  stipulation,  and  the  plaintiff  can  look 
alone  to  him  with  whom  he  dealt. 

The  demurer  was  properly  sustained  by  the  Recorder,  and 
the  motion  of  plaintiff  is  consequently  refused. 

O'Neall,  Withers,  Glover  and  Munro,  JJ.,  concurred. 

Wardlaw,  J.,  absent. 
Motion  refuted. 
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Ik  the  matter  of  the  Petition  of  the  South  Carolina 
Bail  Road  Company  vs.  Daniel  Blake  and  Arthur 
Blake. 

The  South  Carolina  Railroad  Company  may,  under  its  charter,  acquire  lands  by 
purchase  or  otherwise  as  well  for  the  purpose  of  varying,  altering  and  repairing 
the  road,  as  for  the  original  purpose  of  locating  and  constructing  it. 

The  oompany  however  is  not  the  sole  judge,  under  its  charter,  whether  any  par- 
ticular parcel  of  land  is  required  for  the  purposes  of  the  road ;  and  where  it 
applies  for  the  appointment  of  commissioners  to  assess  the  value  of  land,  the  appli- 
cation should  set  forth  the  particular  purpose  for  which  the  land  is  needed,  and 
be  accompanied  by  affidavits  or  other  evidence,  Ac.  The  landowner  may  traverse 
the  allegation  as  to  the  existence  of  the  occasion  or  neoessity  for  taking  the  land 
and,  if  he  does  so,  then,  that,  as  a  preliminary  question,  must  be  tried. 

BEFORE  GLOVER,  J.,  AT  CHARLESTON,  FALL  TERM,  1855. 

This  was  an  application  by  the  South  Carolina  Bailroad 
Company  for  the  appointment  of  commissioners  to  assess  the 
value  of  two  lots  of  land. 

The  petition  is  as  follows : 

The  Statb  op  South  Carolina. 

To  the  Honorable,  the  Justices  of  the  said  State : 

The  petition  of  the  South  Carolina  Bailroad  Company 
humbly  sheweth :  That  many  years  ago  they  were  obliged 
for  the  purpose  of  fulfiling  their  duties  to  the  public  to 
obtain  the  use  of  a  parcel  of  land  on  both  sides  of  their  road 
in  the  upper  wards  of  the  city,  belonging  to  Daniel  Blake, 
Esq.,  which  they  effected  by  procuring  from  one  J.  J.  Joseph 
the  assignment  of  his  interest  in  a  lease  from  the  proprietor ; 
and  after  the  expiration  of  that  lease,  they  continued  to 
hold,  and  still  hold  the  premises  under  a  parol  demise 
from  the  16th  day  of  December,  in  every  year,  at  the  rent 
of  one  hundred  dollars  per  annum.  That  after  the  decease 
of  Mr.  Blake,  the  lands  in   question  came  by  devise  or  de- 
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scent  to  his  children,  and  were  divided — and  the  part  to  the 
east  of  the  railroad  containing  two  and  one-eighth  acres,  was 
assigned  to  Louisa  Heyward,  who,  by  her  last  will,  devised  the 
same  to  her  brothers,  Daniel  Blake  and  Arthur  Blake,  in  trust  to 
hold  and  occupy  the  same  for  her  sons,  Daniel  Blake  Heyward 
and  Walker  Blake  Heyward,  during  their  minority,  and  after- 
wards in  trust  for  their  use  for  ever.  That  they,  the  said  Daniel 
Blake  Heyward  and  Walter  Blake  Heyward  are  infants,  at  this 
time  residing  abroad  for  their  education  in  some  part  of  Eng- 
land. That  the  other  part  of  the  premises,  which  your  Petition- 
ers occupy  as  tenants  from  year  to  year  as  aforesaid,  lying  to  the 
west  of  the  railroad,  containing  two  and  nine-seventeenth  acres, 
in  the  partition  aforesaid  was  assigned  to  the  said  Arthur  Blake. 
That  the  said  Daniel  Blake  and  Arthur  Blake  have  lately 
endeavored  to  regain  possession  of  the  premises,  and  will  do  so 
on  the  expiration  of  the  year.  That  to  discharge  their  duty  to 
the  public,  your  Petitioners  are  obliged  to  have  the  use  of  the 
said  two  lot 8 ;  and  they  have  endeavored  to  effect  a  purchase 
from  the  said  Daniel  Blake  and  Arthur  Blake  of  the  two  and 
one-eighth  acres  on  the  east,  and  from  the  said  Arthur  Blake  of 
the  two  and  nine-seventeenth  acres  on  the  west  of  the  railroad, 
but  from  difference  as  to  the  price  have  been  unable  to  agree. 

Wherefore,  your  petitioners  pray,  that  commissioners  may 
be  appointed  by  your  Honors  to  assess  the  value  of  the  said 
lots,  and  that  upon  paying  the  full  value  so  assessed,  the  pro- 
perty may  be  adjudged  to  your  petitioners  and  vested  in  them. 

And  your  petitioners  will  ever  pray. 

Daniel  Blake  and  Arthur  Blake,  trustees,  made  return  as 
follows : 

The  State  of  South  Carolina. 

Uxparte  the  South  Carolina  Railroad  Company. 

The  answer  of  Daniel  Blake  and  Arthur  Blake,  trustees, 
under  the  will  of  Mrs.  Louisa  Heyward,  of  Daniel  Blake  Hey- 
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ward  and  Walter  Blake  Heyward,  infants,  under  the  age  of 
twenty-one  years,  to  the  rule  to  shew  cause  why  commissioners 
should  not  be  appointed  to  assess  the  value  of  certain  land  of 
the  said  minors  for  the  use  of  the  petitioners. 

These  respondents  reserving  all  proper  and  just  exception  to 
the  said  petition,  in  answer  to  said  rule,  say,  That  when  the 
said  company  was  incorporated  and  authorized  to  construct 
their  said  road,  their  ancestor  Daniel  Blake  (from  whom  the 
said  land  came  by  descent  to  the  late  Mrs.  Louisa  Heyward, 
and  who  devised  it  to  these  respondents  in  trust  for  her  said 
children)  ceded  voluntarily  and  without  compensation  so  much 
of  his  land  as  was  required  by  the  said  company.  That 
afterwards,  for  purposes  of  convenience,  the  said  company 
leased  from  year  to  year  a  small  portion  of  the  land  adjoining 
the  track  of  the  said  road,  which  is  but  a  very  small  portion 
of  the  quantity  which  it  is  the  object  of  the  petition  now  to 
obtain.  And  these  respondents  say,  that  they  do  not  believe 
that  the  said  land,  which  the  said  company  desire  by  their 
petition  to  obtain,  is  necessary  for  the  purpose  of  carrying 
out  the  objects  of  the  said  charter,  and  are  advised  that  it  was 
never  designed  or  contemplated  by  the  said  charter  to  vest  in 
the  said  company  a  right  to  seize  upon  any  land  they  might 
desire  to  possess  at  any  time  during  the  continuance  of  their 
charter,  without  some  enquiry  into  the  question  whether  it  was 
necessary  for  them  or  not.  And  these  respondents  are  advised 
and  submit,  that  the  said  company  having  long  since  obtained 
all  that  was  really  necessary  for  them,  either  by  agreement 
with  the  proprietors,  or  under  the  forms  granted  them,  are  no 
longer  entitled  to  demand  any  compulsory  cession  of  land. 
And  these  respondents  farther  say,  that  all  of  the  said  land 
lies  within  the  corporate  limits  of  the  city  of  Charleston,  within 
which  the  said  company  have  no  power  under  their  charter  to 
acquire  land  by  the  compulsory  process  at  present  proposed. 

And  these  respondents  further  submit,  that  as  the  railroad 
company  are  already  in  possession  of  a  portion  of  said  land, 
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under  a  demise,  from  year  to  year,  still  in  existence,  the  provi- 
sions of  the  charter  under  which  it  is  proposed  now  to  proceed, 
cannot  apply  until  they  are  actually  dispossessed  upon  the 
termination  of  the  said  tenancy. 

And  these  respondents  say  that  the  said  Daniel  Blake  Hey- 
ward,  and  Walter  Blake  Hey  ward,  to  whom  the  said  land  was 
devised  by  their  said  mother,  are  infants,  under  the  age  of 
twenty-one  years,  and  they -submit  their  rights  in  the  premises 
to  the  protection  of  the  Court. 

All  which  is  respectfelly  submitted. 

Th6  same  return  was  submitted,  on  behalf  of  Arthur  Blake, 
except  as  to  the  minority  of  the  respondents. 

Upon  hearing  the  petition  and  return,  his  Honor  made  an 
order  for  the  appointment  of  commissioners  to  assess  the  value 
of  the  lands,  &c. 

The  respondents  appealed  on  the  grounds : 

1.  Because  the  right  and  authority  granted  to  the  said  com- 
pany, to  have  the  lands  of  individual  citizens  assessed  and  vested 
in  them,  was  conferred  to  enable  them  to  locate  and  construct  a 
track  within  the  limits  prescribed,  and  has  been  long  since  fully 
exercised  and  exhausted  by  the  completion  of  the  said  track. 

2.  Because  said  power  and  right  was  confined  to  such  land 
as  might  be  required  for  the  construction  of  the  road  or  track, 
and  cannot  be  extended  to  land  desired  by  the  company  for 
other  purposes. 

3.  Because  it  did  not  sufficiently  appear  that  the  land  applied 
for  was  necessary  to  the  said  company  for  the  purposes  pre- 
scribed by  their  charter. 

4.  Because  it  manifestly  appeared  from  the  quantity  of  land 
applied  for,  that  it  was  not  necessary  to  carry  out  the  objects 
assigned  by  the  charter. 
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5.  Because  it  would  be  contrary  to  common  and  constitu- 
tional right,  that  any  private  corporation  should  be  allowed  to 
appropriate  the  land  of  a  citizen,  except  for  public  purposes, 
specially  prescribed  by  the  charter,  or  that  such  corporation 
should  be  allowed  to  decide  absolutely  and  exclusively  upon  all 
the  questions  involved  upon  the  application  for  assessment  and 
condemnation. 

Mitchell,  for  appellants,  cited,  Act  1828,  8  Stat.  855 ;  1835, 
8  Stat.  410 ;  1843,  11  Stat.  273.  The  intention  of  the  Acts 
was  that  the  power  should  be  exercised  and  then  exhausted ; 
not  that  it  should  subsist  as  a  permanent  power.  This  argu- 
ment is  drawn  from  the  novelty  and  degree  of  power  conferred 
by  the  Acts.  The  grant  of  these  powers,  extensive  as  they 
were,  was  admittedly  constitutional,  and  that  is  not  questioned; 
but  the  question  is,  how  long  were  these  powers  to  continue. 
The  powers  granted  were  simply  to  put  the  road  in  operation ; 
to  give  it  vitality,  and  once  created  it  was  to  subsist  on  the 
ordinary  means  of  life,  unaided  by  the  power  which  had  created 
it.  The  powers  possessed  by  the  company  are  those  last  con- 
ferred (Act  1835,)  and  if  they  are  found  sufficient  to  enable  it 
to  carry  out  its  objects,  without  encroaching  on  private  rights, 
to  them  will  the  company  be  restricted. 

However,  supposing  error  in  the  preceding  views,  the  com- 
pany must  shew  the  necessity  for  appropriating  the  land  in 
question.  They  cannot  even  purchase  except  for  specified  pur- 
poses, and  a  fortiori  they  cannot  seize  and  condemn  without 
setting  forth  and  establishing  the  necessity  prompting  the  exer- 
cise of  the  right ;  and  the  necessity  must  be  set  forth  in  such 
manner  as  to  enable  the  respondents  to  traverse  it  and  test  the 
issue.  The  right  on  the  part  of  the  company  to  take  is  granted 
on  conditions,  and  the  existence  of  the  conditions  must  be 
established  before  the  right  attaches.  Openheirn's  case,  2 
Rich.  434.  The  decision  of  the  judge  in  that  case,  that  he  was 
amere  ministerial  agent,  is  not  law.     There  is  something  start- 
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ling  in  the  idea  that  the  State  can  thus  delegate  her  power  of 
eminent  domain,  to  a  corporation  to  such  an  extent.  If  the 
judge  is  a  mere  ministerial  agent  with  no  power  to  investigate 
the  merits  of  the  application,  and  no  duty  except  the  appoint- 
ment of  the  commissioners,  he  becomes,  in  effect,  the  agent  of 
the  company,  and  there  is  no  restriction  preventing  it  from 
seizing  land  anywhere  throughout  the  State,  and  powers  granted 
to  put  the  road  in  operation,  might  be  diverted  to  aid  the  com- 
pany in  land  speculations. 

J.  J.  PetigreWy  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wabdlaw,  J.  The  South  Carolina  Railroad  Company  by 
an  Act  of  1843  (11  Stat.  273,)  has  all  the  rights  and  privi- 
leges which  belonged  to  either  the  South  Carolina  Canal  and 
Railroad  Company  under  its  charter  of  1828,  (8  Stat.  355,)  or 
to  the  Louisville,  Cincinnati  and  Charleston  Railroad  Company 
under  its  charter  of  1835,  (8  Stat.  409.)  An  examination  of 
these  charters  will  show  that  the  right  to  keep  up  and  employ 
the  railroad  is  given  in  the  same  breath  as  the  right  to  make 
it:  and  that  the  powers  of  acquiring  lands  by  purchase  or 
otherwise,  extend  not  less  to  the  purposes  of  varying  and  alter- 
ing plans,  and  of  obtaining  materials  for  repairing  and  sustain- 
ing the  road  and  its  appurtenances,  than  to  the  purposes  of  an 
original  location  and  construction,  and  embrace  accommoda- 
tions for  all  agents,  those  subsequent  as  well  as  those  first 
employed,  1828,  sec.  1,  9,  10,  14 ;  1835,  sec.  82. 

The  first  two  grounds  of  appeal  are  then  considered  unten- 
able. 

Portions  of  the  other  grounds  challenge  a  claim  made  by  the 

company,  and  invoke  the  aid  of  the  Court  to  restrain  it.     The 

company  applies  to  the  Court  for  appointment  of  Commission- 

ers  to  assess  the  compensation  which  shall  be  paid  for  a  parcel 

Vol.  IX.— 16 
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of  land :  the  land-owner,  unwilling  to  sell  for  a  fair  price,  says 
that  the  parcel  is  not  needed  for  any  of  the  purposes  for  which 
the  company  is  authorized  to  acquire  lands  without  consent  of 
the  owners.  The  company  in  effect  says,  that  it  must  be  the 
judge  of  what  it  needs,  that  it  demands  to  have  the  parcel  upon 
payment  of  the  value  duly  assessed,  and  that  the  business  of 
the  Court  is  merely  to  select  the  Commissioners,  and,  if  their 
valuation  should  not  be  satisfactory,  to  have  a  new  valuation 
made. 

The  question  involved  is  connected  with  great  principles  of 
public  law  about  which  there  might  be  much  debate;  but  when 
the  point  in  dispute  has  been  developed  by  a  glance  at  those 
principles,  its  decision  may  be  rested  upon  the  provisions  of  the 
charters  before  mentioned. 

The  eminent  domain  pertains  to  sovereign  power.  In  this 
State  it  is  regulated  by  no  constitutional  provision,  besides  the 
general  safe-guards  of  a  freeman's  rights.  It  is  exercised  by 
the  legislature,  as  the  trustee  of  all  powers  not  prohibited  or 
elsewhere  vested.  The  same  public  law  which  establishes  its 
existence,  must  be  appealed  to  for  its  terms  and  limitations. 

Without  purpose  of  public  good,  property  could  not  against 
the  will  of  the  owner  be  transferred  from  him  to  another  per- 
son, no  matter  at  what  price,  even  by  legislative  authority. 
The  purpose  of  public  good  affords,  then,  a  measure  for  the 
extent  to  which  the  eminent  domain  may  be  carried.  But  to 
the  legislative  determinations  concerning  the  propriety  of  the 
occasion  for  its  exercise — the  subjects  upon  which  it  shall  fall, 
the  mode,  the  extent  and  the  conditions  of  its  exercise,  good 
faith  must  be  imputed,  and  all  the  intendments  be  made,  which 
are  essential  to  the  validity  of  these  determinations,  and  not 
inconsistent  with  their  expression. 

The  legislature  must  necessarily  entrust  the  execution  of  its 
determinations  to  agents,  either  natural  or  artificial  persons, 
either  mere  public  functionaries,  or  persons  having  private 
interests  coupled  with  their  public  duties.    But  nothing  short 
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of  the  sovereign  will,  indicated  by  the  legislature,  can  justify  the 
invasion  of  the  private  right  of  property  even  for  public  good. 
To  some  general  regulation  or  special  enactment,  every  agent 
who  takes  property  without  the  assent  of  the  owner  must  then 
be  able  to  point  for  his  authority :  and  this  in  reference  to  every 
particular  taken,  for  excess  is  the  same  as  the  absence  of 
authority.  \\  hen  the  legislature  has  in  some  way  decided  that 
a  purpose  is  one  of  such  necessity  or  public  utility,  as  to  justify 
the  intervention  of  sovereign  power  to  supersede  private  right, 
and,  not  having  specifically  designated  the  articles  to  be  taken, 
has  authorized  the  taking,  from  many  included  in  a  general 
description,  of  enough  to  satisfy  the  purpose,  a  discretion  in 
the  selection  of  sufficient  particulars  may  be  entrusted  to  an 
agent  appointed  to  execute  the  legislative  determinations. 
Where  necessity  forbade  delay,  and  there  has  under  such  die* 
eretion  been  an  actual  application  of  a  certain  particular  to  the 
appointed  purpose,  there  can  be  no  imputation  of  excess ;  and 
private  right  is  invaded  no  more  than  public  good  requires,  if 
it  is  permitted  to  reattach  to  whatever  may  remain  after  the 
purpose  has  been  served.  Where  the  circumstances  permit  a 
preliminary  inquiry,  and  that  is  directed,  the  discretion  of  a 
mere  public  functionary  in  a  previous  estimate  of  what  the  pur- 
pose may  require,  may,  with  reservation  of  private  right  to 
what  may  remain  after  actual  application  to  the  purpose,  be 
safely  trusted,  for  no  interest  would  be  opposed  to  that  of  the 
proprietor.  But  in  such  a  case,  an  agent  who  might  derive 
advantage  from  the  abuse  of  his  discretion,  would  be  liable  to 
euspieion;  and  if  there  was  no  reservation  of  the  proprietor's 
right  to  the  remainder,  the  force  of  the  objection  would  be 
much  increased. 

The  South  Carolina  Railroad  Company  is  an  agent  to  which 
the  State  has  granted  large  powers  for  the  making  and  manage- 
ment of  an  improved  highway,  and  for  the  exertion  of  the  emi- 
nent domain  to  effect  these  ends.  Considerations  of  the  public 
good  moved  and  justified  the  legislature  in  its  grants  to  the 
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company — but  the  company  is  a  private  one,  supposed  to  look 
directly  to  the  interest  of  its, stockholders,  and  to  regard  the 
public  good  as  only  a  necessary  incident  of  their  success.  It 
owns  for  itself  the  property  which  it  acquires,  and  is  readily 
capable  of  designs  and  conduct  hurtful  either  to  the  whole  com- 
munity or  to  particular  individuals. 

The  right  to  purchase  and  hold  lands,  in  fee  or  for  a  term 
of  years,  has  been  granted  to  the  company  sub  modo.  (1828, 
Sec.  9  ;  1835,  Sec.  32.)  This  is  its  license  in  mortmain.  It 
is  not  limited  by  the  amount  in  quantity  or  value,  but  is  con- 
fined to  the  lands  necessary  for  the  particular  uses  specified  in 
the  grant.  These  uses  may  be  said,  in  general,  to  be  the 
making  and  sustaining  of  the  contemplated  highway.  The 
necessity  must  be  direct.  The  indirect  contribution  to  these 
uses,  which  might  result  from  an  advantageous  speculation  in 
lands  not  specifically  needed,  and  applied  to  any  of  the  uses, 
would  not  comport  with  the  manifest  intention  to  limit  the 
license  which  appears  from  the  enumeration  of  the  uses  in  the 
Act  of  1828,  nor  with  the  express  words  of  negation  "  for  no 
other  purpose  whatever,"  which  are  in  the  Act  of  1835. 

The  right  to  take  land  at  the  assessed  value  under  the 
eminent  domain  of  the  State,  is  also  conferred  upon  the  com- 
pany with  special  qualifications.  In  the  Act  of  1835,  this 
right  seems  to  be  confined  to  the  purpose  of  constructing  as 
distinguished  from  repairing  and  sustaining,  and  of  constructing 
the  road  as  distinguished  from  the  buildings  and  offices  appur- 
tenant thereto.  But  by  the  Act  of  1828,  the  right  of  taking  is 
co-extensive  with  the  right  of  purchasing,  and  like  the  latter, 
is  limited  by  the  uses  or  purposes  specified. 

The  36th  Sec.  of  the  Act  of  1835,  enacts,  that  in  the  absence 
of  any  contract,  it  shall  "  be  presumed  that  the  land  upon  which 
the  road  may  be  constructed,  together  with  the  space  of  one 
hundred  feet  on  each  side  of  the  centre  ofthe  road,  (or  track,) 
has  been  granted  to  the  company  by  the  owner ;  and  the  com- 
pany shall  have  good  right  and  title  thereto,  and  shall  have, 
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hold,  and  enjoy  the  same,  so  long  as  the  same  may  be  used  for 
the  purposes  of  the  said  road,  and  no  longer,"  unless  the  owner 
apply  for  an  assessment  within  five  years.  Here  is,  in  the 
absence  of  a  contract  defining  a  smaller  space,  a  declaration 
of  the  legislative  judgment,  that  one  hundred  feet  on  each 
side  shall  not  be  considered  excessive  for  the  uses  of  the  road  ; 
here  is  a  saving  of  the  right  of  the  owner  to  the  remainder 
after  the  purpose  for  which  the  prescribed  space  was  granted 
has  ceased  to  require  it ;  here  is  only  a  qualified  fee  vested  in 
the  company  ;  and  here  is  a  necessity  imposed  upon  the  land- 
owner, of  acknowledging  the  company's  right  to  take,  by  him- 
self making  application  for  assessment,  if  he  would  not  be 
forever  barred  from  both  land  and  compensation. 

The  entry  of  the  company,  and  the  laying  of  its  track, 
without  previous  contract  with  the  owner,  are  contemplated  in 
this  section,  and  not  in  this  alone ;  for  a  previous  section  of 
the  Act  of  1835,  (the  35th,)  and  the  10th  Section  of  1*28, 
from  which  that  previous  section  was  copied,  show  that  in  all 
cases  where  the  company  is  authorized  to  acquire  lands 
under  the  eminent  domain,  it  may  enter  and  enjoy  it  for 
the  use  which  requires  it,  before  assessment  had.  Title  does 
not  vest  in  the  company  until  the  assessed  value  has  been  paid 
or  tendered,  but  the  work  for  which  the  land  is  needed  may 
proceed,  notwithstanding  the  delay  of  the  assessment  by  appeal 
of  either  party.  After  entry  of  the  company,  application  for 
assessment  may  be  made  by  either  party ;  the  application  of 
the  land-owner  necessarily  involving  his  acknowledgment  of  the 
right  of  the  company  to  take  the  parcel  which  is  in  its  posses- 
sion. In  all  cases  where  the  compensation,  assessed  upon  the 
application  of  either  party,  has  been  paid  or  tendered,  the  title 
which' vests  in  the  company  is  an  absolute  fee  simple.  (1828, 
Sec.  10 ;  1835,  Sec.  35.)  And  all  the  property  and  estates  of 
the  company  are  forever  exempted  from  taxation.  (1&35, 
Sec.  43.)  The  question  which  we  are  now  considering  con- 
cerning the  right  to  have  an  assessment  made,  can  arise  only 
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when  the  application  has  been  made  by  the  company.  If  the 
company  should  have  entered  and  the  land-owner  should  desire 
to  controvert  the  right  of  entry,  because  he  denies  that  the 
land  is  needed  for  any  of  the  uses  which  would  justify  its  being 
taken,  he  may,  by  action  of  trespass,  by  bill  for  injunction  or 
other  suitable  proceeding,  have  a  trial  of  the  right.  If  the 
land  should  lie  within  one  hundred  feet  of  the  track,  and  the 
company  should  desire  to  have  the  value  fixed  before  it  pro- 
ceeds with  the  work,  or  to  acquire  an  earlier  or  a  better  title 
than  that  which  would  be  presumed  under  the  36th  Section  of 
the  Act  of  1835,  the  presumption  of  necessity  established  by 
that  section  would  prevent  all  question  of  right,  where  there 
had  been  no  previous  contract  defining  a  narrower  space.  But 
where  the  parcel  is  more  than  one  hundred  feet  from  the  track, 
or  being  within  the  one  hundred  feet,  is  beyond  the  limits  of  a 
previous  contract,  and  the  company  making  application  for 
assessment,  is  met  by  a  denial  of  its  right,  who  shall  judge 
whether  the  parcel  is  needed  for  any  of  the  prescribed  uses  ? 

The  company  says  that  it  must  judge,  that  no  other  person 
can  know  its  schemes  and  wants,  that  the  land-owner's  rights 
are  made  safe  by  the  provisions  for  compensation,  and  that  the 
words  of  the  Acts  are,  "  where  lands  may  be  required  by  the 
said  company  for  the  purposes  aforesaid,  they  may  be  taken  at 
valuation."  % 

The  recognition  of  this  claim  of  the  company  would  produce 
some  strange  inconsistencies.  If  land  taken  professedly  for  a 
public  purpose  is  vested  absolutely  in  a  private  agent,  what  is 
not  needed  for  the  purpose  becomes  his ;  to  authorize  him  to 
take  whatever  he  may  say  the  purpose  needs,  is  to  subject  the 
right  of  property  to  his  good  pleasure,  and  finally  to  rest  the 
eminent  domain  upon  private  interest  instead  of  public* good. 
Again,  lands  purchased  by  the  company  beyond  the  purposes 
which  limit  its  license  in  mortmain,  may,  by  suitable  proceed- 
ings, be  forfeited  to  the  State  ;  if  by  application  for  assessment 
the  company  may  go  beyond  these  purposes,  we  must  conclude, 
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either  that  against  the  will  of  the  land-owner  the  company  may 
acquire  an  indefeasible  title  to  what  it  conld  not  hold  under  a 
regular  conveyance  from  him,  or  that  under  the  eminent 
domain  a  title  shall  be  transferred  which  instantly  would  be 
liable  to  forfeiture  for  usurpation ;  and  if  the  latter,  the  transfer 
would  be  made  through  the  aid  of  the  Court  that  might  be 
called  on  to  declare  the  forfeiture,  and  by  the  power  of  the 
State  to  whose  benefit  the  forfeiture  would  enure. 

If  the  mere  assertion  of  the  company,  that  a  parcel  is  required 
for  some  of  the  specified  uses  is  to  be  conclusive,  then  upon 
such  assertion,  the  company  might  enter  upon  any  lands 
that  a  hope  of  profitable  speculation  would  induce  it  to  take, 
and  after  paying  the  value,  hold  them  exempt  from  taxation 
until  gain  could  be  realized  by  their  sale ;  no  action  of  trespass 
would  lie,  for  the  taking  would  be  lawful ;  no  prohibition  to 
restrain  either  the  company  or  the  commissioners  would  lie, 
for  both  would  be  acting  within  the  bounds  of  delegated  power ; 
no  injunction  could  rightly  arrest  the  regular  exercise  of  lawful 
discretion,  and  the  whole  real  estate  of  the  State  would  be 
subject  to  the  schemes  of  private  cupidity,  without  regard  to 
public  interest  or  proprietary  right,  protected  only  by  an 
obligation  imposed  upon  the  company  to  pay  a  fair  price  fixed 
by  sworn  commissioners  selected  for  their  integrity. 

If  the  company's  assertion  of  right  should  not  be  conclusive, 
there  must  be  some  trial.  It  may  be  a  complicated  fact  that 
would  be  involved,  but  other  issues  not  less  complicated,  are 
presented  in  other  cases,  and  the  same  evidence  that  ought  to 
satisfy  a  board*  of  directors,  or  a  convention  of  stockholders,  of 
the  propriety  of  a  purchase  within  the  competency  of  the  com- 
pany, would  serve  to  satisfy  a  court  of  the  needfulness  of  the 
article  for  some  of  the  same  purposes  for  which  a  purchase 
might  rightfully  be  made. 

If  the  difficulty  of  the  matter  should  suffice  to  withdraw  it 
from  all  investigation,  and  to  make  the  allegation  of  the 
oompany  conclusive,  then  under  the  most  extreme  case  that 
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might  be  imagined,  nothing  would  be  allowed  to  contradict  the 
assertion  made  by  the  company  in  its  application.  Even  if  it 
should  be  made  to  appear  from  a  journal  of  the  company's 
proceedings,  that  a  parcel  was  wanted  only  for  a  speculation, 
or  even  for  some  malicious  gratification,  yet  if  the  application 
should  say  that  it  was  required  for  some  of  the  specified  pur- 
poses, the  truth  would  not  be  allowed  to  prevail  over  the 
unassailable  averment  of  falsehood. 

The  payment  of  adequate  compensation  is  far  from  justifying 
the  taking  of  land  without  the  consent  of  the  owner,  in  an 
improper  case.  That  payment  is  the  condition  of  the  taking 
where  it  is  most  proper,  but  can  by  no  means  supply  the  con- 
sideration of  public  good,  which  is  the  indispensable  prerequisite 
for  exertion  of  the  eminent  domain.  The  owner's  right  is  to 
enjoy  his  own  at  his  own  pleasure,  to  place  upon  it  the  most 
fanciful  value,  or  to  refuse  altogether  to  sell ;  an  assessment  is* 
a  fair  estimate  of  the  value  made  by  persons,  expected  to  be  of 
impartiality  and  good  judgment ;  the  greatest  violence  to  the 
feelings  and  interest  of  the  owner  might  be  dene  by  compelling 
him  to  take  a  fair  price,  and  the  greatest  advantage  might  be 
given  to  another  by  enabling  him  to  acquire  for  the  just  value. 
Sovereign  power  is  not  invoked  to  compel  agreement  between 
the  opposing  views  of  buyer  and  seller,  but  to  control  private 
rights  standing  in  the  way  of  public  good. 

"  Required  for  the  purposes,"  is  different  from  required,  and 
seems  to  admit  the  examination  that  must  result  from  a  denial 
of  the  purpose  for  which  the  thing  is  required :  and  this,  if  re- 
quired, has  the  same  meaning  as  demanded.  But  required,  as 
used  in  the  charters  of  this  Company,  means  not  simply  de- 
manded y  but  needed  and  desired.  The  appointment  of  Com- 
missioners and  all  subsequent  proceedings,  depend  upon  the 
occasion  which  authorizes  resort  to  them,  that  is,  that  the  land 
is  required  by  the  Company  for  some  of  the  purposes  specified. 
The  appointment  is  given  to  the  Court  of  Common  Pleas,  a  body 
which  exercises  judicial  power,  and  may  decide  all  questions  of 
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law  or  fact,  upon  which  the  rights  of  parties  depend.  The 
power  of  appointment  might  no  doubt  have  been  vested  in  an- 
other body  or  other  officer,  and  in  that  case,  upon  denial  of  the 
right,  there  might  have  been  stay,  by  prohibition  or  other  suit- 
able proceeding,  until  the  occasion  which  gave  jurisdiction  of 
appointment  was  found  to  exist.  But  the  power  having  here 
been  given  to  the  Court  which  exercises  'general  jurisdiction, 
this  choice  may  well  be  supposed  to  have  been  made,  not  more 
in  reliance  upon  the  integrity  of  the  tribunal,  than  upon  its 
power  to  decide  all  questions,  preliminary,  incidental  and  direct, 
which  might  arise.  The  Court  owes  it  to  itself  then  to  look  to 
the  propriety  of  the  occasion,  for  exercising  the  special  duties 
committed  to  it,  when  that  propriety  is  denied :  not  rashly  to 
assume  as  true  what  is  denied,  or  as  incontrovertible  what  might 
well  be  tried :  nor,  by  considering  those  duties  ministerial  which 
may  well  call  forth  judicial  functions,  to  subject  all  that  it  does 
to  injunction  and  implied  reproof,  because  it  will  not  itself  make 
those  investigations  which  parties  may  procure  to  be  elsewhere 
made. 

We  intend  not  by  what  we  have  said  to  overrule  the  case  of 
Oppenheim,  2  Rich.  434,  We  take  with  the  opinion  pro- 
nounced in  that  case  only  the  same  liberty  which  in  that  opinion 
was  taken  with  the  opinion  pronounced  by  Judge  Richardson 
in  the  case  of  the  State  vs.  Tupper^Dud.  135;  the  decision  is 
maintained — unnecessary  argument  is  reconsidered.  In  Oppen- 
heims  case,  although  thf  Circuit  opinion  of  Judge  Frost  was 
conformable  to  the  present  views  of  the  Court,  and  discussed 
no  question  besides  the  right  of  the  Company  to  demand  ap- 
pointment of  Commissioners  without  preliminary  enquiry,  and 
although  Judge  Butler  in  the  opinion  of  the  Court  controverted 
Judge  Frost's  argument,  and  decided  in  favor  of  the  right  then 
and  now  claimed  by  the  Company :  yet  the  case  really  turned 
upon  the  right  of  the  Company  under  an  Act  of  1832,  to  take 
land  for  altering  its  track,  after  having  previously  laid  down  one 
track.    No  other  ground  of  opposition  was  in  that  case  pre- 
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sented  by  the  land-owner  in  his  answer  to  the  application,  and, 
although  another  ground  was  assumed  by  him  in  argument,  his 
neglect  to  traverse  the  propriety  of  the  occasion  was,  by  at  least 
one  member  of  the  Court  who  concurred  in  the  result,  held  to 
be  an  admission  of  that  propriety. 

It  follows,  that  the  application  of  the  Company  should  set 
forth  the  particular  purpose  for  which  the  land  specially  de- 
scribed is  needed,  and  should  be  accompanied  by  affidavits  or 
other  evidence  satisfactory  to  the  Court,  showing  that  the  occa- 
sion contemplated  by  the  charter  exists  for  the  interference  of 
the  Court.  If  the  land-owner  should  not  traverse  the  propriety 
of  the  occasion  or  its  existence,  these  matters  will  be  admitted 
as  alleged;  but,  if  he  should  traverse,  a  preliminary  trial  and 
decision  by  the  Court  must  be  had.  The  mode  of  trial  is  not 
now  under  consideration. 

The  motion  is  granted,  and  the  order  which  was  made  by 
Judge  Glover  is  set  aside. 

Withers,  Whitner  and  Munro,  JJ.,  concurred. 
Glovbr,  J.,  absent  at  the  hearing. 
O'Neall,  J.,  dissented. 
Motion  granted. 
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D.  A*  Ahblbr  v$.  T.  Hillibr. 

B-  and  T.  purohaaed  goods  from  D.  A.  and  offered  him  their  joint  note  for  the 
amount  of  the  purchase,  payable  "  to  the  order  of  D.  A."  at  four  months.  D.  A. 
declined  to  keep  the  note — requiring  "  additional  aeeurity,"  and  thereupon  the 
note  waa  taken  off  by  H.  A  T.  and  afterwards  returned  with  the  name  of  C.  D., 
endorsed  thereon.  Held,  that  C.  D.'e  undertaking  wu  not  neceaearily  joint;  and 
a  separate  action  was  maintained  against  him. 

IN  THE  CITY  COURT  OP  CHARLESTON,  JULY  TERM,  1855. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows  : 

"  This  waa  a  several  action  against  the  defendant,  upon  a 
note,  of  which  the  following  is  a  copy, 

"  <  $185  22.  Charleston,  September  16, 1853. 

" '  Four  months  after  date  we  promise  to  pay  to  the  order 
of  D.  A.  Ambler,  one  hundred  and  eighty-five  22-100  dollars, 
for  value  received. 

"'Hhaly  &  Thompso*/ 

"'Endorsed,  T.  Hillier.' 

"  The  declaration  contained  a  great  number  of  counts  con* 
templating  every  possible  aspect  of  the  defendant's  several 
liability  upon  the  note  sued  on.  The  main  question  in  the  case 
was,  whether  the  defendant  waa  or  not  to  be  regarded  merely 
a9  a  pjurty  with  Healy  &  Thompson,  to  a  joint  contract,  or  if 
in  any  aspect,  in  regard  to  the  law  and  the  facts,  a  several 
liability  on  his  part  could  be  predicated.  It  will  be  observed 
that  the  note  is  not  several  in  its  terms,  but  contains  a  joint 
promise  to  pay.  It  appears  from  the  evidence,  that  Healy  & 
Thompson,  in  making  a  purchase  of  goods  from  the  plaintiff, 
first  tendered  the  note,  simply  then  signed  by  Healy  &  Thomp- 
son ;  that  the,  note  waa  not  satisfactory  to  the  plaintiff,  and  waa 
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returned  to  Healy  &  Thompson,  for  the  purpose  of  procuring 
some  additional  security;  that  they,  or  one  of  them  after- 
wards brought  back  the  note,  with  the  endorsement  by  the 
defendant,  of  his  name  on  the  back  of  the  note. 

"It  was  contended  by  the  defendant's  counsel,  that  the 
utmost  liability  of  the  defendant,  was  simply  to  make  him  a 
joint  maker,  or  contractor  with  Healy  &  Thompson,  precisely 
as  though  he  had  written  his  name  at  the  bottom  of  the  note, 
under  the  signature  of  Healy  &  Thompson  ;  and  that  in  no 
aspect  of  the  case  could  he  be  considered  as  having  assumed 
any  several  independent  liability,  either  as  endorser  or  as  a 
several  maker,  guarantor,  drawer  of  a  bill  of  exchange,  or 
otherwise.  It  consider  the  question  a  very  nice  one,  but 
thought  it  best  that  the  plaintiff  should  take  a  verdict,  subject 
to  a  review  of  the  matter  in  the  Court  of  Appeals." 

The  defendant  appealed  and  now  moved  this  Court  to  set 
aside  the  verdict  on  the  ground, 

Because  his  Honor,  the  Recorder,  should  have  sustained  the 
plea  in  abatement,  the  note  declared  on  being  a  joint  note,  and 
the  action  being  against  the  defendant  alone. 

Porter,  for  appellant,  cited  Stoney  vs.  Baubien,  2  McM. 
839  ;  Chit,  on  Bills,  529. 

Moury,  contra,  cited  1  N.  &  McC.  129;  Jocelyn  vs.  Ames, 
8  Mass.  R.  274 ;  Ives  vs.  Pickett,  2  McC.  271 ;  1  Sp.  240; 
2  Sp.  273  ;  4  Strob.  15  ;  Freeman  vs."  Clark,  8  Strob.  281. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.,  The  precise  question  before  the  recorder,  and 
now  presented,  was  whether  Hillier  must  be  regarded  as  a  joint 
maker  of  the  note  in  question,  and  in  no  other  character.  In  all 
our  cases  that  bear  upon  this  question  the  Court  has  manifested 
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a  determination  to  look  to  the  intention  of  the  party  sought  to 
be  charged  as  to  the  kind  of  contract  he  meant  to  make,  and 
if  the  proof  showed  one  that  is  valid  and  also  the  form  which 
the  promise  was  meant  'to  assume,  the  object  of  the  Court  has 
ever  been  to  enforce  it  in  pursuance  of  its  general  duty  to 
enforce  lawful  contracts  sufficiently  proved.  So  strong  is  this 
purpose  that  in  the  case  of  a  note  drawn  by  G.  payable  to  EL, 
or  bearer,  L.  B.  after  it  became  due,  wrote  on  the  back  "  I 
endorse  the  within  note,"  L.  B.  was  held  to  the  liability  of  an 
endorser.  Pride  vs.  Berkley^  5  Rich.  539. 

General  principles  and  the  interpretation  of  them,  in  our 
cases,  show  that  Hillier  was  not  an  endorser  in  the  commercial 
sense. 

We  are  equally  satisfied  that  he  was  not  necessarily  a  joint 
maker  by  reason  of  the  evidence  disclosed  by  the  paper  itself. 
This  must  be  conceded  when  it  is  observed,  that  the  note  does 
not  show  whether  Hillier  put  his  name  on  it  before  or  after  it 
was  payable,  or  before  or  after  it  was  delivered  to  the  payee. 
If  this  was  done  after  it  fell  due,  or  after  it  was  delivered, 
Hillier  could  not  be  regarded  as  a  maker,  if  nothing  more 
appeared.  And  so  it  was  held  in  our  case  of  Garrett  vs.  But- 
ler, 2  Strob.  194;  extrinsic  evidence  mast  therefore  be  received 
to  show  the  circumstances  which  give  character  to  the  contract. 
In  this  case  they  were  these :  Healy  &  Thompson  proposed  the 
note  signed  by  themselves,  for  goods,  and  one  Conner  received 
it  at  first,  but  it  was  not  satisfactory,  was  returned  to  them  for 
the  purpose  (as  the  report  says)  of  procuring  some  additional 
security,  and  was  afterwards  redelivered  with  Hillier's  name  on 
the  back. 

Now  we  do  not  perceive  how  this  evidence  forces  the  conclu- 
sion that  Hillier  was  a  joint  maker.  Additional  security  was 
in  view.  That  arises  as  well  from  regarding  Hillier  to  have 
authorised  an  ordinary  promissory  note,  or  a  guaranty,  or  a 
bill  of  exchange,  to  be  written  above  his  name,  as  it  would 
arise  in  any  other  form  of  security. 
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Story  on  Promissory  Notes,  Sec  58,  recognises  a  distinction 
npon  the  question  of  joint  maker,  arising  upon  the  enquiry 
whether  the  party  to  be  charged  affixed  his  name  to  the  paper 
(in  one  place  or  another,)  at  the  time  the  note  was  made  or  at 
a  subsequent  time. 

In  our  case  of  Stoney  vs.  Beaubien,  the  latter  party  joined 
in  the  concoction  of  the  note,  meant  to  be  an  original  party  and 
was  held  so,  because  of  the  anxiety  of  the  Court  to  enforce  a 
liability  clearly  intended,  and  it  was  not  then  seen  in  what  other 
form  it  could  be  done. 

This  Court  is  of  opinion,  that  the  plea  in  abatement  was  not 
sustained  either  by  the  face  of  the  note  or  by  the  evidence  and 
that  the  verdict  is  well  maintained. 

The  motion  is  therefore  dismissed. 

0'Nball,Wardlaw  and  Whitnre,  JJ.,  concurred. 
Motion  dismissed. 
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The  State  bx  rbl.  Blake  et  al^  vs.  The  N.  E.  Rail- 
road Company. 

Mandamus  is  a  proper  remedy  to  eompel  a  Railroad  Company  in  making  their 
track  across  a  navigable  stream,  to  pursue  the  mode  prescribed  by  their  charter 
and  not  to  obstruct  the  navigation. 

BEFORE  GLOVER,  J.,  AT  CHARLESTON,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  A  rule  was  granted  against  T.  PinckHey  Huger,  President 
of  the  North-Eastern  Railroad  Company,  to  shew  cause  why  a 
writ  of  Mandamus  should  not  issue,  commanding  said  Com- 
pany to  remove  obstructions  placed  in  New-Market  and  Var- 
dell's  Creeks,  which  are  alleged  to  be  navigable  streams,  and, 
in  the  passage  of  said  Creeks  by  their  railway,  to  proceed 
according  to  the  directions  of  the  Act  incorporating  said 
Company. 

"The  North-Eastern  Railroad  Company  was  incorporated  in  • 
1851,  (12  Stat.  129,)  "for  the  purpose  of  constructing  a  rail- 
road from  the  city  of  Charleston,  to  such  point  on  or  near  the 
Wilmington  and  Manchester  Railroad,  West  of  the  Great  Pee 
Dee,  as  may  be  selected,"  &&  By  an  Act  passed  in  1854 
the  Company  was  permitted  to  extend  their  road  within 
the  corporate  limits  of  the  city  of  Charleston.  Within  these 
limits  the  road  crosses  New-Market  and  VardelTs  Creeks. 
The  fifth  section  of  the  Act  provides  that  'for  crossing  rivers 
or  other  courses  the  said  Company  may,  at  their  option, 
either  construct  viaducts,  but  so  as  not  to  obstruct  the  naviga- 
tion of  such  rivers  or  water  courses,  or  proper  wharves  and 
landing  places,  and  use  steam-boats  or  other  suitable  boats/ 

"From  the  affidavits  submitted,  it  appears  that  New-Market 
and  VardelTs  Creeks  run  from  Croop'er  River  up  to  the  high 
land  on  the  Meeting-street  road,  which  is  a  public  highway ; 
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that  in  them  the  tide  ebbs  and  flows,  and  that  schooners,  sloops 
and  other  vessels,  have  passed  beyond  the  points  where  the  rail- 
way crosses.  It  also  appears  that  the  width  of  New-Market 
Creek  was  about  seventy-five  feet,  and  Vardell's  Creek  forty- 
five  feet ;  that  in  both  creeks  the  width  has  been  contracted  to 
fifteen  feet,  and  that  the  depth  of  both  at  low  water  has  been 
reduced  two  feet,  '  by  an  accumulation  of  mud  or  sand  caused* 
by  the  erection  of  said  road.  The  rails  of  said  road  pass  over 
these  creeks,  obstructing  their  navigation  by  schooners  and 
sloops,  and  the  respondents  have  failed  to  comply  with  the 
provisions  of  the  Act  incorporating  their  company. 

"  To  the  rule  served  on  them  the  respondents  have  answered : 

"  1st.  That  the  said  streams  are  shallow  streams,  recognized 
as  private. 

"  2d.  That  access  to  the  said  creeks  is  cut  off  by  marsh  at 
every  point,  and  there  are  no  landings — a  condition  incompati- 
ble with  their  use  as  a  public  highway. 

"  3d.  That  the  creeks  are  neither  public  highways  nor  navi- 
gable streams. 

"  4th.  That  they  have  not  been  so  used  as  to  fall  within  the 
provisions  of  the  Statute  law  of  South  Carolina. 

"  5th.  That  if  the  respondents  have  committed  a  nuisance, 
Mandamus  is  not  the  proper  remedy. 

"  Our  first  inquiry  is,  are  these  creeks  embraced  within  the 
Act  of  incorporation  ?  The  *  rivers  or  other  water  courses' 
mentioned  in  the  fifth  section  of  the  Act,  are  such  as  are 
navigable ;  and  if  New-Market  and  Vardell's  Creeks  fall  within 
this  description,  the  obstruction  of  them  is  in  direct  Violation 
of  the  Company's  charter. 
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"The  General  Assembly  has  not  defined  what  constitutes 
a  navigable  river.  Some  streams,  from  which  the  natural 
obstructions  have  been  removed,  are  by  legislative  enactments 
declared  to  be  navigable,  and  the  owners  of  mills  erected  on 
streams  which  had  been  used  for  the  passage  of  boats,  flats,  or 
rafts  of  timber  t>r  lumber,  have  been  required  to  provide  slopes 
by  which  such  boats,  &c,  may  pass.  (6  Stat.  268.)  This  Act 
does  not  embrace  navigable  streams,  but  such  as  have  been 
used  by  those  interested  in  the  lumber  or  timber  business — 
*  little  streams  and  rivers  that  are  not  a  common  passage  for 
the  public/  Their  obstruction  is  not  prohibited,  provided  it 
existed  before  their  use  by  boats,  flats,  or  rafts  of  timber  and 
lumber. 

"  The  water  in  New-Market  and  Vardell's  Creeks  flows  and 
reflows,  and  they  are,  therefore,  strictly  arms  of  the  sea.  In 
them  are  no  natural  obstructions,  and  they  have  been  navigated 
by  schooners  sloops  and1  other  vessels,  and  seem  to  be  such 
water  courses  as  the  Act  contemplates,  and  the  obstruction  of 
the  navigation  of  which  it  forbids.  Lord  Hale  (De  Jure  Maris, 
Cap.  III.)  says :  "  There  be  some  streams  or  rivers  that  are 
private,  not  only  in  propriety  or  ownership,  but  also  in  use,  as 
little  streams  and  rivers  that  are  not  a  common  passage  for  the 
King's  people.  Again,  there  be  other  rivers,  as  well  fresh  as 
salt,  that  are  of  common  or  public  use  for  carriage  of  boats 
and  lighters."  Prima  facie,  a  stream  where  the  water  flows  and 
reflows,  and  where  no  obstruction  exists  to  the  free  navigation 
by  schooners,  sloops  and  other  vessels,  \a  publici  juris,  without 
reference  to  its  use.  If,  however,  it  were  necessary  to  establish 
a  use  by  the  public,  to  give  character  to  these  water  courses, 
the  evidence  shews  that  wood  and  brick  have  been  transported 
in  vessels  at  points  beyond  the  line  of  railway.  To  these  points, 
therefore  they  must  be  regarded  as  navigable  streams,  and  are 
embraced  within  the  provisions  of  the  fifth  section  of  the  Act. 
If  the  respondents'  road  has  obstructed  the  navigation  of  these 
creeks,  which  the  Act  forbids,  such  obstruction  is  a  public  nui- 
Vol.  IX.— 17 
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sance.  The  width  of  both  has  been  contracted  and  their 
depth  of  water  diminished,  and  the  viaduct  which  crosses  them 
prevents  their  navigation  by  any  vessels  with  masts.  This  is 
certainly  such  an  obstruction  of  the  navigation  as  is  expressly 
provided  against.  The  mode  of  crossing  navigable  rivers  or 
water  courses  is  left  to  the  option  of  the  company,  provided, 
they  shall  not  thereby  interpose  obstacles  to  the  navigation. 

"  The  last  inquiry  suggested  by  the  answer  of  the  respon- 
dents is,  whether  a  writ  of  mandamus  is  the  proper  remedy. 
The  removal  and  abatement  of  a  public  nuisance  is  generally 
effected  by  indictment,  which  affords,  in  most  cases,  an  ample 
and  a  satisfactory  remedy ;  but  it  does  not  follow  that  a  man* 
damus  will  not  be  issued  where  an  indictment  may  be  sustained. 
The  cases  referred  to  in  the  argument,  show  that  the  remedy 
by  mandamus  has  been  adopted  to  compel  a  corporation  to  do 
its  duty  to  the  public  and  to  individuals*  In  its  form,  the  writ 
commands  the  performance  of  some  act  or  duty  therein  speci- 
fied, the  execution  Of  which  is  consonant  to  right  and  justice. 
(3  Steph.  Com.  681.)  Although  railways  have  become  impor- 
tant for  public  travel  and  transportation,  yet  they  are  private 
corporations  enjoying  large  privileges,  and  should  strictly  com- 
ply with  the  provisions  of  their  charters.  The  public  is  inter- 
ested in  their  successful  operation,  and  their  usefulness  should 
not  be  impaired  by  any  unnecessary  restraints;  but  they  must 
not  be  permitted  to  abuse  the  powers  granted,  and  should  be 
held  to  a  strict  performance  of  the  duties  enjoined.  If  the  nui- 
sance be  abated  by  a  removal  of  the  track  of  the  road  or  the 
piles  which  sustain  it,  the  public  would  suffer  in  the  temporary 
delay  in  destroying  the  connexion:  whereas,  the  remedy  by 
mandamus  does  not  destroy  the  road  or  delay  its  operations, 
but  commands  the  company  to  fulfil  its  duty  to  the  public,  by 
pursuing  the  directions  prescribed  by  their  charter  for  crossing 
rivers  and  water  courses. 

"The  remedy  by  mandamus  has  been  often  used  in  England, 
in  cases  not  unlike  the  present.    The  Eastern  Counties  Railway 
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Company  obtained  an  Act  of  Parliament  for  making  a  railway 
from  London  to  Norwich  and  Yarmouth,  and  it  appearing 
doubtful  if  the  Company  intended  to  extend  their  road  to  the 
points  indicated,  a  mandamus  was  issued,  calling  upon  them  to 
complete  the  whole  line  of  road,  pursuant  to  the  provisions  of 
the  Act.  {Reg.  vs.  JZastern  Counties  Railway  Company — 1 
vol.  Railway  and  Canal  Cases.)  Lord  Denman,  C.  J.,  deliver* 
ing  the  judgment  of  the  Court,  says : — "  This  interference  is 
occasioned  by  inferior  Courts  or  persons  refusing  to  proceed  in 
some  course  prescribed  by  law,  and  not  in  consequence  of  any 
misapprehension  or  error  in  their  course,  provided  they  have 
entered  upon  it.  And  accordingly,  if  it  had  appeared  that  the 
Company  were  substantially  complying  with  the  terms  of  their 
"undertaking,  there  would  have  been  at  once  a  satisfactory  an- 
swer to  the  application."  The  writ,  in  this  case,  was  issued  at 
the  instance  of  stockholders ;  but  it  has  also  been  granted  to 
command  a  railway  company  to  increase  the  height  of  a  bridge 
erected  by  them  over  a  public  carriage  road,  according  to  the 
provisions  of  their  Act  of  Parliament.  (Tapp.  on  Man.  243.) 
The  remedy  by  mandamus  will  embarrass  the  Company  less  in 
the  progress,  completion  or  use  of  their  road,  than  an  indict- 
ment to  abate  and  remove  the  obstructions  complained  of.  The 
result  of  an  indictment  would  be  the  punishment  of  the  Com- 
pany by  fine,  and  this  might  not  afford  to  the  public  the  relief 
which  is  sought,  to  which  they  are  entitled,  and  which  the  Kail- 
road  Company  are  required  by  the  provisions  of  their  charter 
to  afford.  It  is  no  objection  to  this  mode  of  relief,  that  the 
relators  have  another  remedy,  especially  when  that  remedy  is 
not  bo  convenient,  complete  and  beneficial.  (Tapp.  on  Man. 
24.) 

"  It  is,  therefore,  ordered  that  a  writ  of  mandamus  issue, 
commanding  the  North-Eastern  Railroad  Company  to  construct 
viaducts,  or  proper  wharves  and  landing  places,  and  to  use 
steamboats  or  other  suitable  boats,  at  their  option,  for  crossing 
New-Market  and  Vardell's  Creeks,  so  as  not  to  obstruct  the 
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navigation  of  said  creeks ;  and  that  they  remove  forthwith  the 
obstructions  placed  by  them  in  said  creeks." 

The  defendants  appealed,  and  moved  this  Court  to  set  aside 
the  order  granting  the  mandamus,  on  the  ground,  inter  alia* 

8.  That  if  the  respondents  have  committed  a  nuisance,  man- 
damus is  not  the  proper  remedy. 

Martin,  for  appellants,  cited  Bac.  Ab.  Mandamus ;  Tapp.  on 
Man.  243,  5,  20;  Bac.  Ab.  Highway;  G-oldsly's  case,  2  Grat. 
575 ;  People  vs.  Brooklyn,  1  Wend.  818 ;  State  vs.  Bruce,  3 
Brev.  264;  State  vs.  Watson,  2  Sp.  97;  Carey  vs.  Brooks,  1 
Hill,  365 ;  Ang.  on  Wat*  Courses,  159,  214 ;  Warren  vs.  Webb, 
1  Taunt.  879. 

Mitchell,  Elliott,  contra,  cited  Bac.  Abr.  Mandamus ;  Grant 
on  Corp.  159 ;  2  M.  &  S.  30 ;  2  B.  &  Aid.  616 ;  Tapp.  on  Man. 
243,  244. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  appellants  have  abandoned  all  the  grounds 
in  support  of  their  motion  except  the  third  which  submits  that 
if  they  have  committed  a  nuisance  mandamus  is  not  the  proper 
remedy. 

It  is  not  necessary  for  the  decision  of  this  question  to  trace 
the  writ  of  mandamus  from  its  first  institution  to  the  present 
time,  and  to  inquire  how  far  it  has  been  enlarged  as  a  remedial 
process  to  advance  justice  and  right.  Its  earliest  application 
seems  to  have  been  suggested  in  aid  of  that  clause  of  Magna 
Charta  which  declares  that  "  Nulli  negabimus  aut  differemus 
justiciam  vel  rectum,"  (10  Mod.  48).  There  never  has  been  any 
disposition  to  abridge  the  use  of  the  writ  of  mandamus  in 
cases  where  it  is  applicable  as  a  remedy  either  by  the  action 
of  the  courts  or  by  the  legislature. 
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The  general  doctrine  so  earnestly  insisted  on  by  the  appel- 
lant's counsel,  that  where  there  is  a  specific  legal  remedy,  the 
writ  will  not  be  granted,  or  if  granted,  will  be  quashed,  is  fully 
sustained  by  reason,  and  by  the  authorities  to  which  the  Court 
has  been  referred.  But  this  general  rule  has  been  restricted 
to  cases  where  the  specific  legal  remedy  is  equally  convenient, 
complete  and  beneficial. 

The  writ  of  mandamus  has  always  been  regarded  as  an 
appropriate  remedy  to  enforce  the  performance  of  duties  by 
artificial  bodies.  In  the  case  of  the  King  vs.  the  Bishop  of 
Chester,  (IT.  R.  396,)  Buller,  J.,  says,  "It  is  peculiarly  the 
duty  of  this  Court  to  see  that  the  powers  created  by  the  king's 
charter  are  properly  exercised."  How  far  an  indictment  is  a 
specific  remedy,  was  considered  in  the  case  of  the  King  vs 
The  Commissioners  of  Dean  Inclosure,  (2  M.  &  Sel.  80.) 
The  Commissioners  had  neglected  to  obey  an  order  of  the 
Sessions  directing  them  to  set  out  a  road  as  a  public  road,  and 
it  was  held  that  indictment  would  not  be  a  specific  remedy, 
that  is,  such  as  the  case  demands,  for  it  was  a  proceeding  in 
poenam  for  the  past,  and  not  a  remedy  for  the  future.  It  is 
admitted  that  if  indictment  be  equally  convenient,  beneficial 
and  effectual,  and  such  as  the  particular  case  demands,  the 
Court  will  not  grant  the  mandamus.  King  vs.  Screven  and  Wye 
Railway  Company,  (2  Barn.  &  Al.  646.)  This  is  not  the 
ordinary  case  of  an  obstruction  placed  in  a  highway  which  may 
be  abated  as  a  nuisance  by  indictment ;  but  the  obstruction  of 
a  highway  by  a  railway,  and  in  the  free  use  of  both  the  public 
interest  is  involved.  It  is  therefore  important,  that  in  the 
application  of  a  remedy,  public  travel  and  transportation  should 
not  be  stopped  or  checked,  either  on  the  highway  or  railway.  "  It 
ought  to  be  the  concern  of  a  court  of  justice  to  take  care  that 
whilst  they  are  granting  a  remedy  to  one,  they  do  not  at  the 
same  time  expose  others  to  great  inconveniences,  and  likewise 
that  the  remedy  be  such  as  may  prove  effectual."  (10  Mod.  48.) 
The  relators  do  not  require  that  the  railway  shall  be  destroyed, 
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but  that  the  corporation  shall  exercise  the  powers  granted  in 
the  manner  prescribed  by  their  charter, — not  that  they  shall  be 
punished  by  fine  or  otherwise,  but  that  they  shall  do  their  duty 
to  the  public.  This  is  a  reasonable  request,  and  cannot  be 
enforced  by  indictment  without  exposing  the  Railway  Company 
to  great  inconvenience,  and  in  the  end  it  would  not  prove  such 
a  remedy  as  the  case  demands.  Corporate  bodies  must  be 
compelled  in  the  performance  of  their  duties  to  discharge  their 
public  obligations. 

This  Court  is  of  opinion  that  a  writ  of  mandamus  is  an 
appropriate  remedy  to  compel  the  defendants  in  crossing 
"  rivers  or  other  water  courses,"  to  pursue  the  mode  prescribed 
by  their  charter.  The  other  grounds  having  been  abandoned, 
the  Court  has  not  considered  the  questions  which  they  suggest. 
Since  the  writ  of  mandamus  was  granted  an  Act  has  been 
passed  by  the  General  Assembly,  and  has  been  brought  to  the 
notice  of  the  Court,  which  declares,  "  that  the  existing  struc- 
ture of  said  railway  at  the  points  of  intersection  of  said  road 
with  the  creeks  known  as  New  Market  and  Vardell's  Creeks, 
is  hereby  declared  to  be  lawful,  and  the  said  Company  is 
hereby  authorized  to  cross  said  creeks  without  draw-bridges  or 
other  provision  for  the  navigation  of  the  same."  This  enact- 
ment necessarily  supersedes  the  writ.  It  is  therefore  ordered, 
that  the  motion  be  dismissed,  and  that  all  further  proceedings 
on  the  writ  be  restrained. 

(VNeall,  Wardlaw,  Withers,  Whitnbr  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Francis  Dupont  vs.  The  Mount  Pleasant  Ferry  Company. 

Whero  a  promissory  note,  given  for  a  share  in  the  stock  of  an  incorporated  com- 
pany, was  endorsed  by  the  payee  to  the  president  of  the  company  by  his 
individual  name,  with  letters  attached  intended  to  designate  him  as  such 
president,  and  the  note  was  afterwards  treated  as  the  property  of  the  corpora- 
tion i—Held,  That  it  might  be  given  in  evidence  as  discount  in  a  suit  by  the 
drawer  against  the  company. 

Where  a  note  intended  to  be  transferred  to  an  incorporated  oompany,  is  endorsed 
to  the  president  by  name,  with  letters  attached  intended  to  designate  him  as 
president,  the  note  may  be  sued  on  by  the  Company  in  its  corporate  name : — 
Semble. 

BEFORE  WITHERS,  J.,  AT  CHARLESTON,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  This  was  an  action  of  assumpsit  on  an  account  for  work 

and  materials.     The  account  was  admitted.     The  defendants 

set  up  in  discount  a  promissory  note  made  by  the  plaintiff  for 

one  thousand  ($1000)  dollars,  as  follows : — 

$1000  Charleston,  April  1st,  1852. 

On  the  first  day  of  January,  I  promise  to  pay  to  the  order 
of  O.  B.  Hilliard,  one  thousand  dollars  for  value  received  with 
interest. 

F.  Dupont. 
(Endorsed,) 
Pay  to  the  order  of  Chas.  Jugnot,  Pr'st.  M.  P.  F.  Co. 

O.  B.  Hilliard. 

"  The  signature  of  the  maker  and  endorser  of  the  note  were 
admitted.  The  plaintiff's  counsel  moved  to  strike  out  the  plea 
of  discount  upon  the  ground  stated  in  the  notice  of  appeal, 
which  was  overruled.  They  then  relied  on  their  replication, 
which  was,  failure  of  consideration.  The  evidence  was,  that 
plaintiff  was  owner  of  one  share  in  the  Mount  Pleasant  Ferry 
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Company  before  he  made  the  note  in  question ;  and  that  after- 
wards he  gave  this  note  for  another  share  which  he  purchased 
of  Mr.  Hilliard.  It  was  in  evidence,  that  Mr.  Hilliard  repre- 
sented the  value  of  the  share  at  the  time  he  sold  it  to  plain- 
tiff, to  be  one  thousand  dollars.  There  was  no  quotable  or 
marketable  value  to  the  shares  in  this  Companj  like  bank 
shares,  or  any  other  public  stock.  This  share  was  transferred 
by  Mr.  Hilliard  to  Daniel  Dupont,  the  plaintiff's  son.  The 
plaintiff  received  dividends  on  the  first  share ;  but  neither  he 
nor  his  son  did  so  on  the  other,  although,  after  the  transfer, 
Daniel  Dupont  had  used  his  privilege  of  a  free  passage  in  the 
boats  of  the  Company,  as  a  stockholder.  The  property  of  the 
Company  belonged  originally  to  0.  B.  Hilliard — and  then,  to 
Hilliard  and  Jugnot — afterwards  to. the  Company,  composed 
of  said  Hilliard  and  Jugnot,  and  such  other  stockholders  as 
purchased  stock  from  them.  There  was  much  testimony  about 
the  real  or  supposed  value  of  the  shares. 

"Mr.  Eerrison  had  bargained  for  one  share,  and  upon 
examination  declined  to  purchase.  Mr.  Panknin  had  bought 
a  share,  and  did  not  consider  it  a  good  investment  for  his 
money.  Some  shares  had  been  sold  at  auction  for  much  less 
than  par.  The  value  of  the  shares  had  fluctuated,  and  they 
were  not  very  marketable.  Some  of  the  witnesses  thought 
that  the  stock  was  not  worth  more  than  five  or  six  hundred 
dollars  at  the  time  plaintiff  bought  this  share.  An  advan- 
tageous purchase  of  property  near  the  ferry  since  the  sale  of 
the  share  to  plaintiff  had  added  much  to  the  value  of  the  shares. 
And  the  Court  charged,  that  it  was  immaterial  what  was  the 
actual  value  of  the  stock  at  the  time  of  the  transfer,  when  the 
note  was  given ;  if  there  was  no  proof  of  fraud  on  the  part  of 
Hilliard,  the  contract  was  unimpeachable,  and  plaintiff  should 
pay  the  note  in  full.  The  jury  found  for  the  defendant  the 
amount  of  the  note  offered  in  discount,  less  the  amount  of  the 
plaintiff's  account." 


APPEALS    AT    LAW.  267 

Charleston,  January,  1856. 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

1.  That  his  Honor  erred,  in  ruling  that  the  plaintiff's  note 
to  0.  B.  Hilliard,  endorsed  by  him  to  Charles  Jugnot,  with  the 
addition  of  certain  letters,  could  be  set  up  as  a  discount  by  the 
defendants. 

2.  Because  his  Honor  should  have  charged  the  jury,  that  if 
the  representations  of  Mr.  Hilliard,  being  President  of  the 
Company,  as  to  the  value  of  the  shares,  were  incorrect,  and  he 
knew  it  at  the  time  he  sold  the  share  to  plaintiff,  it  vitiated  the 
contract,  and  they  should  reduce  the  note  by  their  verdict  to 
what  was  proved  to  be  the  real  value  of  the  said  share. 

3.  That  the  verdict  was  in  other  respects  contrary  to* law 
and  evidence. 

Brewster,  for  appellant,  cited,  1  Rich.  503 ;  8  Mass.  R.  103 ; 
2Stra.  955 ;  5  M.  &  S.  345 ;  16  Pick.  881 ;  1  N.  &McC.  78 ; 
1  Bay,  278. 

McOrady,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.,  A  promissory  note  payable  to  0.  B.  Hilliard 
or  order  was  endorsed  by  him  to  "  Charles  Jugnot,  Pr'st, 
M.  P.  F.  Co."  Jugnot  was,  at  the  time,  President  of  the 
Mount  Pleasant  Ferry  Company,  and  there  is  no  question  that 
the  letters  attached  to  his  name  as  endorsee  mean  to  designate 
him  as  such  president.  It  is  also  a  fact  in  evidenee  that  the 
consideration  of  the  note  was  a  share  in  the  stock  of  the  Com- 
pany ;  that  Dupont  was,  before  and  at  the  time  of  the  execution 
of  the  note,  a  stockholder  therein,  as  were  also  Jugnot  and 
Hilliard.    Dupont  sued  the   Company  upon  a   demand  not 
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disputed,  and  the  note  was  set  up  by  the  Company  as  a  dis- 
count. The  question  is  whether  the  legal  interest  was  in  the 
Company,  so  as  to  warrant  them  in  offering  the  discount. 

The  Company  is  incorporated  as  the  "  Mount  Pleasant  Ferry 
Company." 

The  note  was  discounted  in  a  bank,  and  when  due  and  unpaid 
was  protested  and  notices  served,  one  upon  Jugnot,  as  the 
President  of  the  Mount  Pleasant  Ferry  Company. 

Any  body  who  is  of  legal  ability  to  act  for.  himself,  may  act 
by  attorney  or  agent ;  a  corporation  aggregate  must  so  act. 
We  find  in  Story  on  Agency,  Sec.  160,  a,  this  doctrine  laid 
down,  (even  recognised  by  English  courts,  where  more  of  the 
old  stringency  prevails,  vide  Hiffgimva.  Senior,  8Mee.  &  Wels. 
834,)  to  wit.  "  If  the  agent  possess  due  authority  to  make  a 
written  contract  not  under  seal  and  he  makes  it  in  his  own  name, 
whether  he  describes  himself  to  be'  agent  or  not,  or  whether 
the  principal  be  known  or  unknown,  he,  the  agent,  will  be  liable 
to  be  sued,  and  be  entitled  to  sue  thereon,  and  his  principal 
also  will  be  liable  to  be  sued  and  be  entitled  to  sue  thereon,  in 
all  cases,  unless  from  the  attendant  circumstances,  it  is  clearly 
manifested  that  an  exclusive  credit  is  given  to  the  agent,  and 
it  is  intended  by  both  parties  that  no  resort  shall,  in  any  event, 
be  had  by  or  against  the  principal  upon  it.'1  Mr.  Justice 
Story  thinks  the  principle  worthy  of  commendation  for  its 
virtue  of  reciprocity,  as  giving  the  other  contracting  party  the 
Same  rights  and  remedies  against  the  agent  and  principal 
which  they  possess  against  him.  In  Sees.  894,  895,  and  the 
notes  of  the  same  work,  numerous  examples  may  be  seen, 
embracing  corporations  and  natural  persons,  where  an  agent 
may  sue  and  the  principal  may  also. 

The  principle  should  be  more  liberal  in  recognizing  the  legal 
interests  of  corporations  in  contracts  made  with  their  agents, 
because  they  are  obliged  to  act  and  contract  through  agents. 
The  difficulty,  in  many  cases,  of  ascertaining  who  was  the  party 
contracted  with,  lets  in  and  requires  a  view  of  facts  and  cir- 
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cumstances  to  settle  the  question.  What  has  been  said  is 
enough  to  show  that  the  test  urged  upon  us,  to  wit.,  could 
Jugnot  sue  in  his  individual  interest,  is  not  at  all  conclusive. 
Says  Justice  Story,  in  note  4,  page  529,  of  his  Agency,  "  It  is 
very  difficult  if  not  impracticable  to  reconcile  all  the  cases  on 
this  subject.  Many  of  them  might  be  reconciled  by  the  doctrine 
that  either  the  agent  or  the  principal  might  sue  in  such  cases." 
Sometimes  it  has  been  held  that  the  principal  can  sue  when  the 
consideration  moved  from  him,  and  that  a  stranger  to  the  con* 
sideration  cannot  be  plaintiff  in  a  parol  contract,  that  the  facts 
being  known  which  point  to  the  foundation  of  the  assumpsit, 
the  law  will  act  accordingly  by  fixing  the  legal  interest,  where 
ex  equo  et  bono,  it  ought  to  be.  Brown  on  Actions,  101,  et  seq. 
In  one  of  our  own  cases  it  was  adjudged  that  where  a  note  was 
payable  to  the  treasurer  of  the  company,  (which  was  not  a 
corporation,)  whoever  was  treasurer  could  sue,  and  the  reason 
assigned  was  that  no  one  else  could  because  the  principals  were 
not  a  corporation,  else  they  could  sue,  and  also  because  the  agent 
had  a  personal  interest  in  the  commissions.  Ramsey  vs.  Ander- 
son, 1  McM.  800. 

In  Piggott  vs.  Thompson,  3  Boss.  &  P.  148,  Piggott  was 
treasurer  of  a  board  of  commissioners  appointed  by  Acts  of 
Parliament  to  drain  fen  lands  and  the  defendant  hired  tolls  of 
a  portion  reclaimed  at  £145  per  annum,  and  promised  to  pay 
the  treasurer  of  the  commissioners  at  his  house  in  Ely.  It  was 
determined  that  the  contract  was  made  with  the  commissioners 
and  not  the  treasurer  personally,  and  therefore  he  could  not 
sue,  for  if  he  had  been  displaced  a  payment  to  him  would  not 
have  been  good. 

This  may  be  a  full  set-off  or  discount  in  argument  against  the 
ease  of  Buffum  vs.  Chadwick,  8  Mass.  103,  urged  upon  us  here 
as  authority,  even  if  that  case  imported  all  attributed  to  it.  But 
the  court  placed  that  case  upon  the  fact  that  the  "  contract  was 
made  with  Buffum  personally/'  though  he  was  described  as 
agent  of  the  "  Providence  Hat  Manufacturing  Company,"  which 
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does  not  appear  to  have  been  a  corporation,  and  the  distinction 
is  drawn  between  the  case  and  that  of  CHllmore  £  Pope,  5 
Mass.  491,  where  it  was  held  that  a  turnpike  corporation  could 
sue  upon  a  promise  made  to  their  agent.  Nor  was  it  said  that 
if  the  fact  appeared  that  Buffum  dealt  for  the  company  and  the 
defendant  received  the  consideration  from  them  that  the  prin- 
cipals could  not  sue.  Then  we  have  the  case  of  the  President 
and  Company  of  the  Commercial  Bank  vs.  French,  21  Pick. 
486,  where  the  promise  was  to  pay  "  the  Cashier  of  the  Com- 
mercial Bank,  Boston,"  and  the  plaintiff's  action  was  main- 
tained. The  learned  opinion  in  the  last  case  may  be  well 
referred  to  upon  the  present  occasion.  Since  our  case  of  Ligon 
vs.  Irvine,  1  Rich.  -502,  it  is  no  longer  to  be  questioned  that  if 
the  contract  be  made  with  a  corporation  or  company  as  shown 
by  the  circumstances,  the  legal  right  to  recover  or  the  legal 
duty  to  respond  is  with  the  principal. 

We  thus  see  how  strongly  both  reason  and  authority  would 
lead  to  the  conclusion  that  if  Dupont  had  made  Jugnot  the 
payee  of  the  note  precisely  as  he  is  made  endorsee,  the  right 
of  action  would  have  been  in  the  defendant  here  impleaded  by 
Dupont,  notwithstanding  in  certain  circumstances  the  agent 
might  have  sued  as  where  he  had  a  personal  interest — where 
the  consideration  proceeded  from  him, — where  there  was  no 
other  mode  of  recovery,  as  was  said  in  the  case  of  Ramsey 
vs.  Anderson,  before  cited. 

Stronger  does  the  reason  and  authority  become,  where  the 
question  of  the  legal  interest  arises  upon  the  transfer  of  a  com- 
mercial instrument  between  third  parties,  and  the  endorsee  is 
the  agent  of  a  corporation,  treats  the  instrument  as  the  property 
of  his  principal,  by  discounting  it  before  due  as  theirs,  and 
proclaiming  it  to  be  theirs  when  offered  as  a  discount  in  an 
action  against  them.  Since  we  have  Been  that  there  is  nothing 
on  the  paper  that  ex  vi  termini  makes  it  the  property  of  the 
agent,  and  when  we  advert  to  the  principle  involved  in  the 
case  of  Ligon  vs.  Irvine,  and  the  conduct  of  Jugnot  in  relation 
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to  this  note,  it  is  difficult  to  see  how  he  could  henceforth  affirm, 
or  his  representatives  after  him,  that  the  legal  interest  was  in 
him  personally,  or  that  it  was  not  in  the  corporation  which  he 
represented. 

All  this  corresponds  with  the  equitable  character  of  our  law 
of  discount.  In  carrying  it  out,  this  Court  holds,  that  in  an 
action  by  the  auctioneer  a  purchaser  may  set  off  a  debt  due  to 
him  by  the  owner  of  the  goods,  or  lie  may  pay  the  owner  after 
the  delivery  of  the  goods,  and  overthrow  the  action  by  the 
auctioneer.  Blun  vs.  Delia  Torre,  8  Hill,  155,  Nor  will  the 
defendant  be  debarred  his  defence  whire  the  payee  of  a  nego- 
iable  note  transfers  it  to  another  without  consideration,  to 
avoid  the  defence.  Henderson  £  Dial  vs.  Irby,  1  Speer,  46. 
These  positions  would  abundantly  protect  Dupont  against  a 
colorable  transfer  to  cut  off  his  demand  whether  he  be  plaintiff 
and  met  by  a  discount  or  defendant  and  offering  one.  We 
think,  therefore,  the  point  of  law  decided  upon  circuit  and  now 
considered,  was  correctly  adjudged. 

The  rest  of  the  case  involving  a  question  as  to  the  bona 
fides  of  Hilliard  in  selling  Dupont  the  share  in  the  Ferry  Com- 
pany, which  touched  the  consideration  of  the  note,  was  matter 
of  fact  determined  by  the  jury,  and  determinable  by  them 
alone.  Indeed  this  position  would  seem  to  assume  that  the 
whole  transaction  was  with  the  corporation,  else  proof  would 
be  wanting  that  Jugnot  the  endorsee  participated  in  the  cir- 
cumvention, or  had  notice  of  it  before  he  received  the  note. 

The  motion  is  dismissed. 

O'Neall  and  Wardlaw,  JJ.,  concurred. 

Glover,  J.,  concurred,  but  was  absent  upon  the  delivery  of 
the  judgment. 

Motion  dismissed. 
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B.  Mordecai  vs.  James  B.  Dawkins. 

A  promissory  note  given  for  money  lent  to  game  with  is  void,  as  well  in  the  bands 

of  the  payee  asr  of  an  innocent  holder. 
If  the  consideration,  to  wit,  money  lent,  for  which  the  note  was  given,  was  valid, 

still  it  is  a  mere  chose  in  action  which  does  not  pass  to  the  indorsee,  so  as  to 

enable  him  to  recover  thereon  in  an  action  in  his  own  name. 
A  subsequent  parol  promise  to  pay  the  note  to  the  indorsee,  is  void  for  want  of 

consideration. 
Money  lent  to  game  with  cannot  be  recovered  back,  and  Carton  vs.  Bambert,  2 

Bay,  561,  overruled.   Semble. 

BEFORE  GLOVER,  J.,  AT  CHARLESTON,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  plaintiff  declared  in  assumpsit,  as  holder  of  a  promis- 
sory note,  drawn  by  defendant,  for  seven  hundred  dollars,  dated 
the  5th  May,  1853,  and  payable  the  loth  October  after  to  the 
order  of  Lewis  0.  Levin,  and  endorsed  in  blank  by  Levin.  The 
defendant  pleaded  non-assumpsit,  and  gave  notice  that  he  would 
rely  on  the  Statutes  making  void  securities  given  for  a  gaming 
consideration. 

"  L.  C.  Levin,  who  was  examined  by  commission,  states,  that 
on  his  way  from  Philadelphia  to  Cuba,  he  stopped  at  Charles- 
ton, where  he  met  the  defendant  at  a  gaming  table,  who 
appeared  to  be  in  distress,  and  failing  to  borrow  money  from 
a  friend,  Levin  loaned  him  seven  hundred  dollars,  defendant 
stating  that  he  had  funds  at  his  hotel,  and  would  return  it  the 
next  morning,  which  he  neglected  to  do.  Afterwards  he  gave 
the  note  sued  upon  in  this  case,  on  which  Levin  raised  the 
money.  Levin  did  not  play  with  the  defendant,  nor  did  he 
see  him  play  after  he  borrowed  the  money. 

"I  instructed  the  jury,  that  if  the  money  was  lent  or 
advanced  by  Levin,  knowingly,  at  the  time  and  place  of  play- 
ing, to  the  defendant  for  gaming  or  betting,  the  note  was  void 
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in  the  bands  of  any  one,  and  that  their  verdict,  in  that  event, 
should  be  for  the  defendant. 

"  I  held  that  so  much  of  the  Statute  of  Ann  as  authorises 
the  loser  to  commence  an  action  within  three  months  to  recover 
the  money  or  goods  lost  at  play,  did  not  apply  to  an  action 
against  the  party  who  lost.  I  also  held,  that  any  promise  sub- 
sequently made  by  the  defendant  to  pay  the  note,  if  the  con- 
sideration was  for  money  lent  or  advanced  for  gaming  or 
betting,  would  not  sustain  the  plaintiff's  action. 

"  The  verdict  was  for  the  defendant" 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  upon  the  following  grounds : 

1.  Because  the  defendant  promised  to  pay  the  note  in  No- 
vember after  it  had  fallen  due;  and  his  Honor  declined  to 
instruct  the  jury  that  this  promise  was  obligatory  on  the 
defendant,  but  held  that  it  was  without  consideration,  and  not 
binding. 

2.  Because,  although  the  security,  to  wit,  the  note,  may 
have  been  void  under  the  Statute  of  9  Ann,  and  our  Act  of 
1791,  the  contract  was  nevertheless  good;  and  the  plaintiff 
was  entitled  to  recover  on  the  money  counts. 

3.  Because  the  defendant,  not  having  brought  this  action 
to  recover  back  the  note  within  three  months,  was  barred  by 
limitation  of  the  defence  that  it  was  given  for  a  gaming  con- 
sideration* 

4.  Because  there  was  no  evidence  that  the  money  was  lent 
for  the  purpose  of  gaming;  and  in  the  absence  of  all  evidence, 
the  jury  had  no  right  to  infer  that  it  was. 

5.  Because  the  verdict  was  in  the  other  respects  contrary  to 
law  and  evidence. 
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Davega,  for  the  motion.  If  the  note  was  given  for  money 
lent  to  game  with,  the  subsequent  promise  was'  good.  4  Wend. 
654;  2  Bur.  1082 ;  2  Stat.  565,  But  there  is  no  evidence  that 
the  money  was  lent  to  game  with. 

W.  Q-.  Be  Saussure,  contra,  cited  Chit,  on  Bills,  67 ;  Par- 
sons on  Con.  381;  Story  on  Prom.  Notes,  sec,  189;  4  M'C. 
211 ;  Eussey  vs.  Jacobs,  5  Mod.  175 ;  Cannon  vs.  Brice,  3  B. 
&  Aid.  179 ;  2  B.  &  P.  371 ;  3  Mees.  &  W.  434 ;  4  B.  &  Aid. 
212;  Chit,  on  Bills,  83;  Chit,  on  Con.  283;  1  Pars.  361;  1 
Man.  &  G.  999;  5  Man.  &  G.  338. 

Porter,  in  reply.  There  is  nothing  to  show  that  it  is  a 
gaming  transaction,  but  simply  a  loan  in  a  gambling  room, 
which  is  not  a  void  transaction.  The  Statute  merely  renders 
the  security  void,  it  does  not  vitiate  the  contract.  2  Wils.  36, 
399;  Robinson  vs.  Bland,  1  W.  Bl.  260;  1  Esp.  16;  2  Stra. 
1249;  Carson  vs.  Rambert,  2  Bay,  560;  1  Sp.  382;  8  B.  &  C. 
395;  16  East,  274;.  4  Taunt.  683. 


The  opinion  of  the  Court  was  delivered  by 


O'Nball,  J.  In  this  case  we  think  the  facts  well  warranted 
the  jury  in  finding,  that  the  consideration  of  the  note  was  for 
money  lent  to  game  with,  within  the  knowledge  of  the  payee. 
This  brings  the  case  within  9  Anne,  C.  14,  2  Stat.  505,  and 
the  5th  sec.  of  the  Act  of  1791,  both  of  which  declare,  "all 
notes,"  &c,  "  for  the  reimbursing  or  repaying  of  any  money 
knowingly  lent  or  advanced  to  game  with,  to  be  utterly  void, 
frustrate,  and  of  none  effect,  to  all  intents  and  purposes  what- 
soever." There  can,  therefore,  be  no  doubt  that  the  note  is 
not  only  void  between  the  parties,  but  also  that  it  is  so  even  in 
the  hands  of  an  innocent  holder.  This  is  necessarily  the  case 
from  the  fact,  that  the  note  is  declared  by  law  to  be  void ;  no 
subsequent  matter  can  make  it  valid.    The  case  of  Tidmore  vs. 
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Bot/ce,  2  Mill,  200,  is  an  analogous  case,  and  if  authority  be 
necessary,  is  decisive  of  the  point. 

The  note  here  given  for  money  lent  to  game  with,  in 
the  knowledge  of  the  lender,  being  void,  the  verdict  for  the 
defendant  is  right,  unless  the  plaintiff,  the  endorsee,  can  fall 
back  on  something  else,  which  can  sustain  his  case.  He 
alleges  that  although  the  note  is  void,  yet  that  the  contract 
for  the  money  lent  remains  unaffected  by  the  law,  and  on 
that  he  can  recover.  Let  it  be  conceded  to  be  law  for  the 
present,  that  the  money  lent  may  be  recovered  by  the  lender, 
still  that  will  not  help  the  plaintiff;  for  he  is  the  mere  en- 
dorsee of  the  security,  the  note,  which  is  void,  and  can  have 
therefore  no  rights.  For  the  endorsement  of  a  void  security 
does  not  convey  any  thing — it  may  operate  to  charge  the 
endorser  absolutely — but  it  can  convey  no  right  to  any  cause 
of  action  which  the  payee  may  have  outside  of  or  behind  the 
bill.  The  case  of  Fairlie  vs.  Denton  $  Barker,  cited  by  the 
learned  counsel  from  8  Barn.  &  Ores.  395,  (15Eng.  C.  L.  Rep. 
247,)  plainly  supports  the  position.  For  Lord  Tenterden,  C.  J., 
begins  his  opinion  by  saying,  "  It  is  a  general  rule  of  ldw  that 
a  chose  in  action  cannot  be  assigned."  What  is  the  u  verbal 
contract"  here  relied  on  to  pay  the  money  lent?  Beyond  all 
doubt  it  is  a  chose  in  action,  and  not  being  assignable  so  as  to 
give  a  right  of  action  to  the  assignee  in  his  own  name,  it  fol- 
lows he  cannot  sustain  his  action  as  endorsee  under  it.  But 
it  is  said  there  is  a  count  on  a  subsequent  promise  by  the 
defendant  to  the  endorsee  to  pay  the  note,  and  this  is  supposed 
may  be  considered  as  a  promise  to  pay  the  consideration.  But 
surely  that  cannot  be  so.  If  it  was,  it  would  be  giving  effect 
beyond  the  words.  I  have  no  doubt,  as  is  stated  in  Fairlie  vs. 
Denton  $  Barker,  that  where  A.  is  indebted  to  B.,  and  0.  is 
indebted  to  A.,  and  it  is  agreed  that  0.  should  pay  A.'s  debt  to 

B.  in  discharge  #of  C.'s  debt  to  A.,  and  thereupon  B.  accepts 
him  and  discharges  A.,  that  B.  can  maintain  an  action  against 

C.  So  too,  I  have  no  doubt,  if  a  parol  contract,  not  assignable 

Vol.  IX.— 18 
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at  common  law,  is  by  writing  or  delivery  transferred  to  a  third 
person,  and  the  debtor  promise  to  pay  it,  that  an  action  can 
be  maintained.  For  the  consideration  in  both  cases  is  suf- 
ficient and  the  promise  is  express.  The  case  of  Mockaday  ads. 
Willi*)  1  Speer,  379,  goes  very  far  to  show  that  there  could 
be  .no  consideration  for  the  subsequent  promise  relied  on  in 
this  case.  For  in  that  case  it  was  ruled,  that  a  conveyance  for 
property  lost  at  play  was  void  under  the  Statute  of  Anne,  and 
that  its  assignment  (unaccompanied  by  actual  delivery  of  the 
goods)  could  be  no  consideration  for  a  note  or  other  promise. 

The  case  of  George  vs.  Stanley,  cited  from  4  Taunt.  683, 
cannot  help  the  plaintiff,  for  although  that  case  purports  to 
decide  that  the  renewal  of  bills  given  for  a  gaming  debt  to  an 
innocent  liolder  would  be  valid,  yet  it  is  to  be  remarked,  the 
Court  did  not  decide  on  that  naked  proposition.  For  the 
defendant  had  also  confessed  a  judgment,  and  that  certainly 
makes  a  very  marked  difference.  The  Court  was  not  asked  to 
enforce  the  contract,  but  to  set  aside  the  judgment. 

So  far  I  have  assumed  what  at  one  stage  of  the  argument  I 
was  willing  to  concede,  to  wit.,  that  the  verbal  contract  to  pay 
the  money  lent  might  be  enforced,  notwithstanding  the  security 
was  void.  The  case  of  Carson  vs.  Rambert,  2  Bay,  561,  on  the 
authority  of  the  case  of  Robinson  vs.  Bland,  2  Burr.  1082,  so 
ruled ;  and  although  it  always  was  a  decision  for  which  I  could 
not  give  a  satisfactory  reason,  yet  until  the  argument  here, 
I  never  could  see  my  way  clear  to  overrule  it.  In  the  argu- 
ment Cannon  vs.  Brice,  8  Barn.  &  Al.  179,  and  M'Kinnell  vs. 
Robinson,  8  Mees.  &  Wels.  484,  were  cited,  and  they  having 
substantially  overruled  Robinson  vs.  Bland,  as  it  was  understood 
in  Carson  vs.  Rambert,  I  have  been  enabled  to  see  my  way 
clear  to  the  overruling  of  the  doctrine,  that  notwithstanding 
the  security  is  void,  the  consideration  or  contract  as  it  is  called 
remains.  In  Cannon  vs.  Brice,  8  Barn.  &  &i.  179,  it  was 
ruled,  that  money  received  by  the  defendant  under  assignments 
executed  by  a  partner,  of  three  cargoes,  two  belonging  to  the 
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firm,  and  the  other  to  himself,  to  be  applied  to  a  bond  of  the 
partners,  given  to  make  good  money  loaned  to  compound  a 
stock  jobbing  transaction,  might  be  recovered  by  their  assignees 
as  bankrupts.  It  appeared  in  that  case,  that  by  the  Stat.  7  G. 
2,  c.  8,  stock  jobbing  is  unlawful,  and  by  the  5th  section  it  is 
declared  to  be  unlawful  to  pay  or  receive  money  under  a  com- 
position for  not  transferring  any  public  stock.  Abbott,  C.  J., 
said,  "  The  Court  is  bound  in  the  administration  of  the  law  to 
consider  every  act  to  be  unlawful  which  the  law  has  prohibited 
to  be  done ;"  and  in  another  part  of  his  opinion,  after  holding 
the  payment  by  the  party  to  the  composition  to  be  unlawful, 
he  says,  speaking  of  the  law,  "How  can  it  be  lawful  for  another 
to  furnish  him  with  the  means  of  payment  ?"  This#  authority, 
and  this  reasoning  touch,  as  will  be  seen  hereafter,  the  ground 
on  which  I  place  my  opinion.  The  case  of  M'Kinnell  vs. 
Robinson,  4  Meeson  &  Wellsby,  434,  is,  however,  more  directly 
to  the  point.  In  that  it  was  held,  that  money  lent  for  the 
purpose  of  gaming  and  of  playing  with  an  illegal  game,  such 
as  hazard,  cannot  be  recovered  back.  Lord  Abinger,  C.  B., 
who  delivered  the  judgment,  said,  that  the  "principle  is,  that 
the  repayment  of  money  lent  for  the  express  purpose  of  accom- 
plishing an  illegal  object  cannot  be  enforced ;"  and  he  held, 
that  as  the  game  played,  for  the  purpose  of  playing  which  the 
money  was  loaned,  was  declared  to  be  illegal  by  the  Stats.  12 
Geo.  2,  c.  28,  sees.  2  and  8,  and  18  Geo.  2,  c.  84,  sec.  2,  the 
money  loaned  could  not  be  recovered ;  and  this,  with  the  Stat. 
of  9  Anne,  C.  14,  and  the  cases  decided  under  it,  before  him. 
The  same  result  must  here  follow,  notwithstanding  the  case  of 
Carson  vs.  Rambert.  FQr  although  the  judges  did  then  advert 
to  the  Act  of  1802,  5  Stat.  432,  which  declares  gaming  unlaw- 
ful, yet  they  did  not  consider  the  effect  which  that  would  have 
on  a  loan  to  enable  a  patty  to  game.  The  Act  of  1816,  6 
Stat.  27,  has  declared  all  gaming  of  the  kind  in  which  the 
defendant  was  unfortunately  engaged,  to  be  unlawful,  and  has 
subjected  the  parties  to  heavy  punishment  by  fine  not  exceed- 
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ing  five  hundred  dollars,  and  imprisonment  not  exceeding 
twelve  months.  Such  gaming  the  Court,  as  is  said  by  Abbott, 
C.  J.,  in  Cannon  vs.  Brice,  is  bound  to  u  consider  unlawful," 
and  if  it  be  unlawful  for  the  defendant  to  play,  "  how  can  it  be 
lawful  for  another  to  furnish  him  with  the  means."  So,  too, 
as  is  said  in  M'Kinnell  vs.  Mobimon,  "  the  money  lent  cannot 
be  recovered,  for  it  is  lent  for  the  express  purpose  of  a  violation 
of  the  law,  and  enabling  the  borrower  to  do  a  prohibited  act." 
The  principles  thus  educed  from  our  statute  law,  and  the 
analogies  of  English  cases,  has  the  support  of  the  case  of  Bice 
vs.  Gtist,  1  Strob.  82,  in  which  we  declared  all  wagers  to  be 
unlawful.  We  have  therefore  concluded,  on  a  full  review,  that 
it  is  better  at  once  to  say,  that  not  only  the  security  for  the 
reimbursement  of  money  lent  to  play  with  is  void,  but  also 
that  the  money  itself  cannot  be  recovered  back. 
The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitnrr,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Burwell  MoBridb  vs.  Daniel  H.  Ellis. 

Interrogatories  In  a  eommission  to  examine  witnesses,  may  be  objeoted  to  at  the 
trial,  though  no  speoilio  objection  was  taken  when  they  were  crossed ;  and  where 
the  interrogatories  in  chief  are  ruled  out,  the  cross-interrogatories  must  be  ruled 
out  also. 

BEFORE  GLOVER,  J.,  AT  BEAUFORT,  SPRING  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  on  the  case  for  a  libel,  which  consisted 
of  an  obituary,  announcing  the  plaintiff's  death,  and  published 
in  the  Charleston  Mercury.  Several  witnesses  were  examined 
by  commission,  and  the  following  question  was  propounded  by 
the  plaintiff  to  Sarah  A.  Hill,  Clara  Miles,  Paul  and  Ann 
Speights :  '  If  you  knew  said  announcement  to  be  false,  or 
believed  it  to  be  so,  in  what  sense  did  you  understand  it  ?  Did 
you  understand  the  writer  to  mean  that  Mr.  McBride  was  or 
was  not  a  highly  respected  citizen  ?  that  he  was  or  was  not  a 
true  and  devoted  member  of  the  Baptist  Church?  that  his 
death  would  or  would  not  be  sorely  felt  by  his  Christian 
friends  ?  that  the  community  would  or  would  not  thereby  sus- 
tain an  irreparable  loss  ?  that  few  men  had  done  more,  or  that 
few  men  had  done  less  than  Mr.  McBride  for  the  advancement 
of  religion  and  the  relief  of  the  poor  V 

"  The  defendant  reserving  the  right  to  except  at  the  trial  of 
this  case,  to  any  or  all  of  the  interrogatories  in  chief,  pro* 
pounded  the  following  cross-interrogatory :  '  If  you  say  you 
saw  the  obituary  notice  referred  to,  and  answer  that  you 
understood  the  writer  to  mean  that  Mr.  McBride  was  not  a 
highly  respected  citizen ;  that  he  was  not  a  true  and  devoted 
member  of  the  Baptist  Church ;  that  his  death  would  not  be 
sorely  felt  by  his  Christian  friends ;  that  the  community  would 
not  thereby  sustain  an  irreparable  loss ;  that  few  men  had  done 
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less  than  he  for  the  advancement  of  religion  and  the  relief  of 
the  poor ;  please  state  why  you  understood  the  writer  in  this 
sense  ?* 

"As  the  defendant  had  not  specifically  objected  to  the 
plaintiff's  direct  interrogatory,  I  wonld  have  admitted  the 
answers  of  the  several  witnesses  to  it ;  but  as  I  had  sustained 
an  objection  to  the  admissibility  of  a  similar  question  pro- 
pounded to  John  W.  Hill,  the  objection  to  this  was  also 
sustained. 

"The  defendant  was  allowed  to  withdraw  his  cross-inter- 
rogatory and  the  answers  to  it,  because  that  interrogatory,  in 
effect,  must  have  elicited  the  same  answers  as  the  direct 
interrogatory,  and  if  admitted,  would  have  operated  indirectly 
to  admit  the  plaintiff's  direct  interrogatory,  and  the  answers 
of  the  several  witnesses  to  it,  which  had  been  ruled  out. 
Respecting  the  handwriting  of  the  obituary,  the  evidence  was 
voluminous  and  contradictory,  and  the  examination  of  the 
witnesses  was  continued  to  a  late  hour  in  the  evening ;  and  it 
is  probable  that  witnesses  might  not  have  seen  so  distinctly  by 
the  light  of  a  candle  as  they  could  by  the  light  of  day ;  but  it 
was  not  thought  to  be  necessary  to  call  the  attention  of  the 
jury  to  a  circumstance,  which,  if  important,  was  manifest. 
The  verdict  was  for  the  defendant." 

The  plaintiff  appealed  on  the  grounds : 

1.  Because  it  is  respectfully  submitted  that  his  Honor  erred 
in  not  permitting  to  be  read  the  answers  of  witnesses  examined 
by  commission  on  the  part  of  the  plaintiff,  to  interrogatories  to 
which  no  right  of  objection  had  been  reserved  by  the  defendant 
in  his  cross-interrogatories. - 

2.  Because  his  Honor  erred  in  permitting  the  defendant  to 
withhold  from  the  jury  the  answers  of  witnesses  examined  by 
commission  to  cross-interrogatories  propounded  by  the  de- 
fendant. 
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3.  Because  his  Honor  erred  in  not  charging  the  jury  that 
(other  things  being  equal,)  the  testimony  of  witnesses  who 
spoke  to  handwriting  after  a  careful  scrutiny  of  the  writing  by 
daylight,  was  to  be  preferred  to  that  of  those  who  testified 
thereto  after  an  imperfect  examination  of  the  writing  at  night, 
and  by  the  light  of  a  single  candle. 

4.  Because  the  charge  by  his  Honor  was  in  other  respects 
contrary  to  law. 

5.  Because  the  verdict  of  the  jury  was  contrary  to  law  and 
to  the  evidence. 

Fickling,  for  appellant. 

Tillinghast,  contra. 

Curia,  per  O'Neall,  J.  In  this  case,  the  plaintiff's  attorney 
waived  on  the  appeal  the  question,  whether  the  answers  of  the 
witnesses  to  the  interrogatories  were  competent  ?  We  do  not, 
therefore,  enter  into  that  question.  We  simply  inquire  under 
the  first  ground,  Was  the  Judge  below  right,  in  allowing  the 
defendant  at  the  trial  (under  a  general  objection  to  all  the 
questions  for  irrelevancy,)  to  object  to  the  reading  of  the' 
answers?  We  think  that  he  was.  There  is  no  law  which 
requires  that  any  objection  should  be  stated  to  the  interroga- 
tories at  the  time  they  are  crossed.  It  is  a  very  convenient 
and  advisable  practice,  that  where  the  questions  are  of  that 
kind  that  an  objection  presents  itself,  it  should  be  stated.  But 
if  not  done,  I  do  not  perceive,  how  the  Court,  when  the  testi- 
mony is  offered  to  be  read,  can  receive  illegal  proof  against  the 
party  who  then  objects  to  it.  There  is  nothing  in  our  Rules  of 
Court  directing  the  objection  to  be  made  when  the  interroga- 
tories are  crossed.  Miller's  Comp.,  41st,  49th  and  50th  Bules9 
1837.    Nor  is  there  anything  in  the  Act  authorizing  the 
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issuing  of  a  commission.  23  §  Act  of  '99, 7  Stat.  298.  2d.  There 
is  no  doubt  that  where  parties  join  in  a  commission  to  take  the 
examination  of  witnesses,  and  the  commission  is  returned  into 
Court,  either  party  may  move  for  publication,  and  neither  can 
object  to  it,  both  having  an  interest  in  the  evidence  thus  pro- 
cured, and  the  Court  having  possession  of  it,  will  allow  both 
parties  the  benefit  of  it.  Pulaski,  Jacks  fi  Co.  vs.  Ward  £  Co., 
2  Rich.  120.  Under  this  rule,  as  in  that  case,  if  the  interro- 
gatories in  chief  could  have  been  read,  the  plaintiff  could  have 
read  the  cross-interrogatories  and  the  answers  to  them  against 
the  will  of  the  defendant.  But  here  the  interrogatories  of  the 
plaintiff  were  ruled  out,  and  it  follows  as  a  consequence,  that 
the  cross-interrogatories  must  also  go. 

The  third,  fourth,  and  fifth  grounds,  present  no  reasons  why 
the  case  should  go  back.  This  Court  does  not  pretend  to  con- 
trol the  discretion  of  the  Judge  in  commenting  on  the  facts. 
We  have  no  doubt  that  here  it  was  very  properly  exercised. 
Whether  the  defendant  wrote  the  libel,  was  a  question  to  be 
solved  by  the  jury.  How  are  we  to  say  that  the  jury  were 
in  error  in  giving  preponderance  to  the  evidence  in  favor  of 
the  defendant. 

The  motion  is  dismissed. 

Wardlaw,  Whitner,  Glover  and  Munbo,  J  J.,  concurred. 
Motion  dismissed. 
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Joseph  Barton  vt.  Isaac  M.  Wilson. 

Plaintiff  sued  upon  a  physician's  bill,  and  produced  aa  evidence  of  his  right  to  sue 
and  collect  under  the  Aot  of  1845,  (11  Stat  346,)  a  paper  purporting  to  be  a 
diploma  from  a  regularly  chartered  Medical  College  in  Pennsylvania : — Held, 
that  the  paper  did  not  prove  itself;  that  it  was  neeeasary  to  authenticate  it  by 
proof  of  the  corporate  seaL 

BEFORE.  GLOVER,  J.,  AT  CHARLESTON,  FALL  TERM,  1855. 

Sum.  pro.  on  a  physician's  bill.  Plaintiff  offered  in  evidence 
a  parchment  purporting  to  be  a  diploma  from  a  Homoeopathic 
Medical  College  in  Pennsylvania,  and  an  exemplification  of 
the  Act  of  Pennsylvania  incorporating  the  College. 

His  Honor  held  that  the  diploma,  without  some  proof  of 
authenticity,  was  not  admissible  in  evidence  j  and  a  nonsuit 
was  ordered. 

The  plaintiff  appealed. 

Anderson,  for  appellant. 

Lcsesne,  contra,  cited  1  Phil.  Ev.  376 ;  7  Serg.  &  B.  313. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  By  provision  of  the  second  section  of  the  Act 
of  Assembly  of  1845,  (11  Stat.  346,)  "  all  persons  now  prac- 
tising, or  who  may  hereafter  practice,  medicine  or  surgery, 
and  who  shall  have  graduated  and  received  a  diploma  from 
any  regularly  organized  Medical  College  within  the  United 
States,  shall  be  entitled  to  charge,  sue  for  and  collect  for  their 
services,  in  the  same  manner  as  the  graduates  of  the  Medical 
College  of  South  Carolina." 
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The  plaintiff  produced  what  purported  to  be  a  diploma  from 
a  chartered  institution  in  Pennsylvania,  a  Homoeopathic 
Medical  College.  The  question  is,  did  the  parchment  prove 
itself,  or  must  there  have  been  evidence  of  the  genuineness  of 
the  impression  of  the  seal,  in  order  that  it  might  appear  that 
the  party  plaintiff  was  a  graduate  of,  and  had  received  a 
diploma,  from  a  regularly  organized  Medical  College  in  Penn- 
sylvania. 

It  is  laid  down  by  Phillips,  vol.  I.,  p.  386,  that  the  seal  of 
a  corporate  body  ought  to.  be  proved  by  a  witness  acquainted 
with  the  impression.  The  authority  cited,  Moises  vs.  Thornton^ 
3  T.  B.  303,  fully  maintains  the  proposition.  A  case  is  re- 
ferred to  therein,  by  Lord  Kenyon,  where  the  corporation 
books  of  the  University  of  Oxford  were  produced  to  prove  the 
title  of  a  party  as  Doctor  of  Laws,  as  being  the  primary  or 
highest  evidence  of  such  a  fact ;  and  he  thought  that  was  the 
degree  and  description  of  evidence  necessary  in  such  cases. 
But  the  Court  did  not  go  so  far  as  that,  in  the  case  of  Modes 
vs.  Thornton;  and  we  should  regard  the  diploma  from  such 
a  College  as  our  Act  describes,  as  primary  or  original  evidence, 
when  the  Court  is  instructed  by  sufficient  evidence  that  the 
corporate  seal  has  authenticated  the  paper  adduced  as  a 
diploma.  Upon  that  proof,  it  would  be  proper  to  hold  that 
prima  facie,  the  seal  had  been  legitimately  used  by  authority 
of  the  corporation.  Obviously  it  would  involve  dangerous 
consequences  to  admit  such  a  paper  as  was  offered  here,  as 
carrying  on  its  face  the  proof  of  its  genuineness.  Such  is  the 
multiplication  of  corporations,  and  such  the  multiplication  of 
their  varieties  in  these  States,  that  the  guards  against  imposi- 
tion to  be  derived  from  the  rule  already  exhibited,  become 
more  and  more  necessary.  We  must  not,  therefore,  allow  to 
be  obliterated  the  distinction  between  the  intrinsic  credit  to  be 
attached  to  the  seals  of  the  States  of  the  confederacy,  of 
public  Courts  of  Justice  and  of  Record,  and  the  seals  of 
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corporations,  which  has  always  existed  at  Common  Law,  and 
which  is  recognized  in  the  Constitution  of  the  United  States* 

The  cases  in  the  American  books  of  reports  are  numerous 
which  recognize  the  rule  laid  down,  and  the  distinction 
adverted  to.    It  is  unnecessary  to  cite  them. 

As  to  the  argument,  ah  inconvenient^  it  cannot  furnish  a 
legal  principle,  nor  can  it  control  any  established  conservative 
legal  policy.  Yet  it  may  be  aptly  observed,  that  the  incon- 
venience may  be  avoided  by  procuring  a  license  to  practise 
medicine  from  an  existing  authority  in  this  State;  nor  is  it 
supposed  to  be  difficult  to  do  by  those  who  can  shew  meri- 
torious claims. 

We  think,  therefore,  the'  nonsuit,  for  want  of  evidence,  was 
correctly  imposed  upon  the  plaintiff  by  the  Circuit  Court,  and 
the  motion  is  dismissed. 

O'Neall,  Whitnbb,  Glover,  and  Munro,  JJ.,  concurred. 

Wabdlaw,  J.,  absent. 

Motion  dismissed. 
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Thomas  N.  Gadsden  vs.  George  L.  Raybor. 

In  an  action  to  recover  damages  for  breach  of  a  warranty  of  soundness  of  a  negro, 
who  died  shortly  after  the  sale,  of  some  disease  alleged  to  be  of  a  vital  organ, 
Held,  that  the  Judge  properly  directed  the  jury  to  inquire  whether  the  disease 
existed  in  a  formed  state  at  the  time  of  the  sale* 

A  disease  of  any  sort,  if  easily  removed,  but  by  negleet  or  maltreatment  allowed 
to  prove  fatal,  is  not  unsoundness  within  the  meaning  of  the  warranty. 

BEFORE  WITHERS,  J.,  AT  WALTERBOROUGH,  FALL 
TERM.  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  action  was  upon  a  warranty,  executed  by  the  defend- 
ant upon  the  3d  day  of  March,  1852,  by  which  he  covenanted 
that  the  slave,  Peter,  sold  to  Gadsden,  on  that  day,  was  "  sound 
and  healthy  in  all  respects." 

"  The  evidence  was,  that  the  slave  was  taken  sick  in  a  few 
days  after  the  purchase,  and  on  the  day  he  was  taken  sick,  or 
the  day  following,  Dr.  Cobb  was  called  to  visit  him  On  the 
8th  April,  1852,  Dr.  Thomas  Y.  Simmons  was  called  into  con- 
sultation, but  found  Peter  in  a  dying  state,  and  he  did  die  that 
day.  A  post-mortem  examination  was  made,  at  which  Dr. 
Simmons  was  present,  and  he  said  the  disclosures  were,  chronic 
affections  of  the  liver,  its  adhesion  to  the  diaphragm,  effusion  of 
the  pericardium  of  the  heart,  the  heart  surrounded  by  a  false 
membrane.  '  I  judge,'  said  he, '  Peter  must  have  been  diseased 
for  a  length  of  time ;  how  long,  it  is  hard  to  state,  I  consider 
him  to  have  been  unsound  on  the  3d  of  March,  1852.  I  con- 
sider adhesion  of  the  liver  to  the  diaphragm  as  evidence  of 
previous  disease,  it  may  exist  without  impairing  the  general 
functions  of  the  system.  It  is  not  considered  a  fatal  disorder, 
chronic  hepatitis  is  the  effect  of  previous  acute  inflammation, 
not  necessarily  a  disease  fatal  and  incurable.  It  is  impossible 
to  say  of  what  particular  disease  Peter  died,  most  probably  of 
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disease  of  the  heart,  though  in  such  a  complicated  condition  of 
the  system,  all  must  contribute  somewhat  to  dissolution.  He 
was  beyond  medical  treatment  when  I  saw  him.  Cannot  say 
whether  I  could  have  arrested  the  disease  when  first  attacked/ 

"  The  deposition  of  Dr.  Michael  was  also  adduced  by  the 
plaintiff,  who  also  made  a  post-mortem  examination  of  Peter's 
body;  he  said,  *  there  was  chronic  inflammation  around  the 
heart,  no  disease  of  the  heart  itself.  The  other  organs  were 
healthy,  nor  was  any  appearance  of  the  internal  organs  that 
could  sufficiently  account  for  his  death.  I  think  he  was  unsound, 
judging  from  appearances  at  the  post-mortem  examination.  I 
think  he  labored  under  an  affection  of  the  membrane  around 
the  heart ;  I  cannot  say  of  how  long  standing,  it  might  have 
been  three  weeks  or  a  year,  nor  can  I  say  whether  Peter  was 
sound  or  not  on  the  3d  of  March,  1852.  I  think  the  liver  did 
not  endanger  his  life,  and  the  affection  of  that  was  not  beyond 
the  reach  of  medicine ;  stomach  and  intestines  appeared  healthy ; 
the  heart  itself  was  healthy.  I  think,  but  cannot  positively 
affirm,  that  Peter  died  of  pericarditis;  the  disease  at  his  death 
was  beyond  remedies,  but  I  cannot  say  what  would  have  been 
their  effect  if  applied  at  the  inception  of  the  disease.' 

"Both  of  these  doctors  said,  'a  man  is  unsound  who  has  an 
organic  affection  existing,  whether  curable  or  incurable. 

"  Dr.  Stokes,  called  for  the  defendant,  said,  that  inflamma- 
tion of  the  lining  membrane  of  the  heart,  in  an  acute  form  would 
soon  produce  death,  if  not  arrested ;  that  blood-letting  and 
blistering,  reducing  the  system  might  cure  it.  In  a  chronic 
form,  one  might  last  a  good  many  years,  and  suffer  more  or 
less,  though  in  that  form  incurable.  He  said  Peter  seemed  to 
be  quite  healthy  in  1850,  he  then  belonged  to  Mrs.  Walker,  of 
whom  he  was  the  family  physician. 

a  Two  other  witnesses  testified  to  the  apparent  robust  health 
of  Peter  up  to  a  period  near  the  time  of  sale— one  having  known 
him  for  ten  or  twelve  years?  and  had  him  employed  in  helping 
him  to  roll  logs,  within  two  months  before  he  was  sold,  and  he 
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worked  well  at  that  heavy  labor,  never  complained,  seemed 
perfectly  healthy,  and  very  valuable.  The  other  had  him  on 
hire  for  1851,  and  sent  him  home  the  last  of  the  year.  He 
performed  good  service  throughout  the  year,  except  for  a  day 
or  two  in  the  summer,  when  he  had  a  cold  with  slight  fever  re- 
moved by  simple  remedies. 

"  The  foregoing  is  a  sketch  of  the  material  testimony : — 

"  I  did  not  place  this  case  upon  Stephens  and  ChappelL  I 
alluded  to  that  case  as  indicating  a  class  of  causes  brought  into 
Court  that  was  not  unsoundness — that  is  to  say,  a  class  where 
a  physician  would  undertake  to  say  that  the  seeds  of  an  in- 
flammatory fever  were  existing  before  a  sale.  I  also  told  them, 
that  predisposition  to  disease  was  not  unsoundness ;  but  the 
jury  was  expressly  instructed,  that  the  rule  to  control  this  case 
was  this,  to  wit :  Was  there  a  disease  of  a  vital  organ  existing 
in  a  formed  state  at  the  time  of  the  sale  ?  And  in  regard  to 
what  the  doctors  have  advanced  as  a  definition,  I  stated  that  I 
did  not  feel  warranted  in  adopting  their  words,  "whether  cura- 
ble or  incurable,"  for  I  thought,  if  a  disease  of  any  sort  was 
easily  removed,  and  by  neglect  or  maltreatment  it  was  allowed 
to  prove  fatal,  this  should  not  be  accounted  unsoundness — and 
I  give  as  illustration,  what  was  usually  called  a  cold ;  it  might 
affect  some  vital  organ,  and  be  maltreated  or  neglected,  or 
subjected  to  reckless  exposure,  and  thus  produce  consumption, 
or  other  fatal  form  of  disease ;  but  if  easily  removed  in  the 
inception,  I  should  not  think  that  such  affection  even  of  a  vital 
organ,  unsoundness. 

u  The  material  testimony  having  been  carefully  recited  to  the 
jury,  they  returned  a  verdict  for  the  defendant." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds : 

1.  Because  it  is  respectfully  submitted,  that  his  Honor  erred 
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in  charging  the  jury,  that  the  disease  of  the  slave  Peter,  must 
be  proved  to  have  been  in  a  formed  and  developed  state,  at 
the  time  of  purchase ;  whereas  it  is  submitted,  that  if  the  seeds 
of  the  disorder  existed  at  the  time,  it  was  sufficient ;  and  this 
being  a  chronic  disease  of  the  pericardium  and  liver,  did  not 
fall  within  the  rule  laid  down  in  Stephens  vs.  ChappelL 

2.  Because  his  Honor  erred  in  instructing  the  jury,  that  the 
unsoundness  of  a  slave  can  only  exist,  in  cases  where  the  disease 
is  incurable,  in  direct  opposition  to  the  testimony  and  profes- 
sional opinion  of  Drs.  Thomas  Y.  Simons  and  Michael. 

8.  Because  the  verdict  was  directly  against  the  testimony 
and  opinion  of  Dr.  Thomas  T.  Simons,  the  attendant  physician, 
and  unsupported  by  law  and  all  the  facts  of  the  case. 

Perry,  for  appellant,  cited  Stuchey  vs.  Olybum,  Chev.  188 ; 
Schoolbred  vs.  Timrod,  1  Bay,  324 ;  Venning  vs.  Q-antt,  Chev. 
87 ;  Bell  vs.  Jeffries,  13  Ired.  356 ;  Oliph.  on  Horses,  33  Law 
Lib.  29>,  38,  45. 

Williams,  contra,  cited  1  Bail.  648. 


The  opinion  of  the  Court  was  delivered  by 

.  Withers,  J. '  The  testimony  in  this  case  was  wholly  for 
the  arbitrament  of  the  jury,  since  there  was  such  evidence  on 
both  sides  as  to  make  them  the  exclusive  tribunal  for  the  deci- 
sion of  the  matter  of  fact. 

The  question  for  this  Court  is,  whether  the  following  instruc- 
tion was  right,  to  wit :  "  Was  there  a  disease  of  a  vital  organ, 
existing  in  a  formed  state,  at  the  time  of  the  sale  ?" 

2.  "  A  disease  of  any  sort,  easily  removed,  if  by  neglect  or 
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maltreatment  allowed  to  prove  fatal,  should  not  be  accounted 
unsoundess." 

1.  The  difficulty  of  applying  a  standard  of  law  is  not  just 
cause  of  complaint  against  the  law  itself,  or  of  dissatisfaction  with 
the  tribunals  that  are  charged  with  its  administration.  Rules 
we  must  have,  they  must  be  general,  to  be  true  in  themselves 
and  to  be  fitted  to  embrace  the  infinite  variety  of  individual 
instances  to  which  they  are  to  be  applied.  We  must  define 
unsoundness,  in  the  physical,  as  we  must  malice  and  fraud  and 
deceit,  and  so  forth,  in  the  moral  nature.  If  the  special  cir- 
cumstances present  a  difficulty  in  adjudging  the  presence  of  the 
one  or  the  other,  this  is  to  be  imputed  either  to  insufficiency  of 
evidence,  or  to  our  natural  incapacity  to  explore  with  the  cer- 
tainty of  science  matters  that  lie  deeply  buried  in  obscurity ;  or 
to  both  these  causes.  Hence  comes  the  imperfect  result  of  our 
efforts  to  ascertain,  in  a  given  case,  with  satisfactory  certainty, 
the  unsoundness  of  a  slave  or  a  horse,  under  any  rule  of  law  that 
ever  has  been  or  can  be  devised.  The  jury  are  necessarily  to 
play  a  chief  part  in  this  numerous,  increasing  and  troublesome 
class  of  cases. 

The  proposition  laid  before  the  jury,  in  the  present  case,  has 
been  announced  as  the  guide  for  them  in  a  vast  multitude  of 
instances,  since  it  was  authoritatively  adopted.  This  was  done 
in  Smith  vs.  Rice,  1  Bail.  648.  In  that  instance  Judge  Evans 
charged  the  jury  thus,  "  It  did  not  seem  that  the  negro  in  ques- 
tion was  otherwise  diseased  than  by  a  disorder,  which  a  physi- 
cian, who  attended  her,  testified,  was  perfectly  within  the  control 
of  medicine,  and  did  not  permanently  affect  her  value."  The 
jury  were  instructed,  if  they  agreed  to  this,  to  find  for  the 
vendor,  which  they  did.  Upon  appeal  no  error  was  detected,  and 
in  the  opinion  pronounced  this  language  is  used.  The  property 
sold  should  appear  to  be  subject  to  "  some  permanent  physical 
defect,  calculated  materially  to  affect  its  value."  Although  a 
recision  of  the  contract  was  then  in  view,  yet  a  reduction  in 
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price,  for  a  partial  unsoundness,  was  also  in  question,  for  the 
alternative  was  presented  to  the  jury,  and  the  same  definition 
of  unsoundness  was  applied,  and  was,  indeed,  necessarily  appli- 
cable to  either  branch  of  the  enquiry. 

In  Stephens  vs.  Chappell,  3  Strob.  83,  it  was  said,  "  unsound- 
ness consists  in  some  organic  disease,  in  a  formed  state, 
evidenced  by  symptoms,  or  some  clearly  contagious  disease, 
such  as  measles  or  small-pox,  the  infection  of  which  existed  in 
the  system  at  the  time  of  sale."  Evidenced  by  symptoms  was 
a  material  addition  in  that  case,  because  it  was  intended  to 
determine,  that  in  cases  of  unsoundness,  developed  after  the 
sale  in  the  form  of  inflammatory  fever,  the  symptoms  of  that 
form  of  disease  should  be  co-existent  with  the  transfer  of  the 
property,  else  the  inquiry  as  to  the  seeds  of  such  description  of 
unsoundness  being  then  planted,  should  be  shut  out ;  because 
full  experience  had  shown  how  completely  conjectural  was  all 
testimony  upon  that  subject,  by  scientific  witnesses  or  others. 
Gadsden,  the  present  plaintiff,  was  not  held  to  show  symptoms 
obvious  and  observed,  but  no  more  than  an  existing  disease  of 
a  vital  organ  in  a  formed  state. 

A  post-mortem  examination  might  show  that,  in  relation  to 
a  chronic  disease  of  such  an  organ,  and  his  evidence  tending 
in  that  direction,  with  all  to  the  contrary,  was  heard  and  re- 
solved by  the  jury. 

There  are  "  organs  vital,"  and  those  that  are  not,  although 
it  may  demand  professional  knowledge  to  discriminate  between 
them,  and  the  use  of  those  words  is  only  another  mode  of  ex- 
pressing the  doctrine  of  Smith  vs.  Bice,  for  surely  a  cut  upon 
a  finger  cannot,  in  itself,  be  a  permanent  disease,  or  one 
materially  impairing  the  value  of  a  slave. 

2.  The  second  point  stated  is  really  but  another  mode  of 

expressing  the  first,  or  contains  but  an  illustration  of  it.     If  a 

temporary  ailment  of  a  negro  should  be  accounted  unsoundness, 

what  would  be  the  consequences?  In  avast  proportion  of  cases, 

Vol.  IX— 19 
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there  would  be  a  reclamation :  or  recision ;  on  refusal  there 
would  be  a  law-suit.  If  fatal  consequences  followed,  it  is  plain, 
that  a  vendor,  who  had  parted  with  the  control  of  a  negro,  who 
is  a  volunary  agent  so  far  capable  of  heedless  or  reckless  mis- 
chief to  himself  as  to  be  withdrawn  to  a  degree  from  the  strin- 
gent rule  fixing  the  liability  of  a  common  carrier,  who  can 
expose  himself  to  causes  that  shall  convert  a  trifling  ailment 
into  fatal  disease,  would  be  held  responsible  for  such  conse- 
quences as  he  could  avoid  or  control,  and  the  more  likely  to  be 
visited  upon  him,  if  the  purchaser  knows  that  any  existing 
ailment  is  to  be  regarded  unsoundness,  and  knowing  it,  chooses 
to  consider  himself  released  from  that  care  or  prudence,  in  the 
management  of  the  slave  and  his  ailment,  which  no  rule  of  law 
ought  to  suggest  or  encourage.  And  to  which  if  no  more  than 
a  technical  rule  shall  bind  him,  as  intimated  in  Williams  vs. 
Vance,  Dud.  99,  it  will  be  truly  difficult  for  the  vendor  to 
enforce. 

But  it  is  enough  to  resort  to  our  own  case  of  Biver$  vs. 
Crrugety  2  N.  &  McO.  265,  where  we  find  the  following  language 
by  Johnson,  J.,  "  Every  slight  or  temporary  defect  will  not 
warrant  a  recision  of  the  contract,  or  a  recovery  of  the  price 
paid ;  it  ought  to  be  of  that  character  which  renders  the  thing 
sold  permanently  less  valuable,  either  as  to  duration  or  extent : 
any  other  rule  would  tend  to  the  utter  dissolution  of  all  con- 
tracts, as  there  is  scarcely  any  article  of  traffic  which  will  not 
exhibit  some  mark  or  blemish  which  might  escape  the  notice  of 
a  close  observer." 

To  the  same  effect  is  the  opinion  of  Chief  Justice  Eyre,  in 
Garment  vs.  Bart,  2  Esp.  673 ;  and  of  Coleridge  J.,  in  Bolden 
vs.  Brogden,  2  M.  &  Bob.  113.  The  English  courts  have  since 
departed  from  such  position,  and  regard  any  temporary  defect 
in  a  horse,  unfitting  him  for  the  time  for  his  natural  usefulness 
(as  they  express  it,)  to  be  unsoundness :  vide  Kiddell  vs.  Bar- 
nard, 9  Mees.  &  Wels.  668,  (marg.)  They  even  go  so  far  as  to 
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use  the  test,  whether  a  cough  actually  made  a  horse,  at  the  time 
of  sale,  less  capable  of  immediate  work.  Yet  Parke,  6.  (as 
maybe  seen  in  the  same  case,)  who  seems  to  have  the  strongest 
impressions  upon  the  subject,  admits,  that  "  were  this  matter 
presented  to  as  now  for  the  first  time,  we  might  deem  it  proper 
to  grant  a  rule,  but  the  matter  has  been,  we  think,  settled 
by  previous  cases,  and  the  opinion  which  we  now  express,  is 
the  result  of  deliberate  consideration." 

As  our  previous  cases  and  inveterate  circuit  practice  settle 
the  contrary,  and  as  we  are  right,  Baron  Parke  himself  being 
the  judge,  we  may  imitate  his  court  in  pursuing  our  track,  for 
the  reasons  assigned  by  himself. 

We  have  been  referred  to  the  case  of  Bell  vs.  Jeffreys,  18 
Iredell,  856,  wherein  it  is  decided  that  myopy  or  near-sighted- 
ness, is  unsoundness.  Such  a  position  was  taken  at  Edgefield, 
at  the  Fall  Term,  of  1852,  and  overruled,  whereupon  an  appeal 
was  taken,  and  either  it  was  abandoned  before  the  hearing,  or 
if  not,  it  was  dismissed :  it  is  not  distinctly  recollected  which. 

The  position  of  the  Court  of  North  Carolina,  was  maintained 
by  a  majority ;  Ruffin  dissentimg,  and  assigning  such  reasons 
as  are  not  easily  answered,  and  such  as  are  very  agreeable  to  the 
course  of  those  of  our  cases  which  may  be  regarded  as  furnish- 
ing analogies.  The  observations  of  Justice  Pearson,  who  spoke 
for  the  majority,  are  quite  in  the  train  of  the  English  example 
already '  referred  to,  and  which  may  be  found  exhibited  in 
Oliphant  on  the  Law  of  Horses,  chap.  8.  Stress  was  laid  upon 
the  word  "  healthy"  which  was  coupled  with  the  word  "  sound," 
(as  it  is  in  the  case  now  before  us,)  by  Judge  Pearson.  We 
are  not  prepared  to  adopt  the  views  expressed  as  to  the  efficacy 
of  that  word.  It  is  sufficient  for  this  occasion  to  say,  that  at 
any  rate,  there  was  no  more  evidence  to  prove  the  negro,  now 
the  cause  of  action,  not  healthy,  at  the  time  of  the  sale,  than 
to  prove  him  not  sound,  allowing  there  is  a  difference  in  the 
legal  import  of  the  words. 


284  APPEALS    AT    LAW. 

Gadsden  w.  Raysor. 

Wherefore  as  we  discover  no  error  in  law,  upon  the  circuit, 
and  feel  no  warrant  to  supersede  the  action  of  the  jury  upon 
the  facts,  the  motion  for  a  new  trial  must  be  dismissed,  and  it 
is  ordered  accordingly. 

O'Neall,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 

Wardlaw,  J.,  absent. 

Motion  dismissed. 
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Henry  R.  Frost,  Assignee,  vs.  Ex'bs  of  Edward  Croft. 

Where  a  bond  is  giyen  to  a  single  woman,  who  afterwards  marries,  and  she  and 
her  husband  then  assign  the  bond,  the  assignee,  suing  in  his  own  name,  will  not 
be  nonsuited,  beoaurfe  in  his  writ,  and  in  the  recitation  thereof  in  the  declaration 
he  styled  himself  assignee  of  the  single  woman,  without  mentioning  the  marriage 
or  naming  her  husband,  and  in  the  declaration  averred,  in  general  terms,  that 
the  bond  was  "  duly  assigned"  to  him. 

BEFORE  GLOVER,  J.,  AT  CHARLESTON,  FALL  TERM, 

1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  debt  on  a  lost  bond,  alleged  to  have 
been  made  by  Bird  M.  Pearson  and  Edward  Oroft,  and  payable 
to  Ellen  W.  Cook.  In  the  declaration,  the  plaintiff  is  styled 
assignee  of  Ellen  W.  Cook,  but  in  the  allegation  setting  out 
the  assignment  to  the  plaintiff,  no  assignor  is  named.  The 
defendant  pleaded  non  est  factum,  no  assignment,  and  payment. 

"  In  1842,  Thomas  D.  Condy  sold  the  bond  to  the  plaintiff 
as  the  property  of  Victor  J.  Fourgeaud  and  Ellen  W.,  his  wife, 
formerly  Ellen  W.  Cook.  Neither  the  date,  penalty,  condition, 
or  assignment  of  the  bond  was  shown.  At  the  last  calculation 
of  interest,  a  balance  of  about  eight  hundred  dollars  was  due. 
Edward  Croft  made  several  payments  on  it,  and  two  in  1851. 
Three  or  four  years  ago  the  plaintiff  lost  his  iron  safe,  in  which 
he  kept  this  bond  and  other  valuable  papers,  and  it  has  not 
since  been  seen. 

"  A  certified  copy  of  a  mortgage  from  Bird  M.  Pearson  to 
Ellen  W.  Cook,  was  not  admitted  in  evidence,  because  the 
proof  of  the  existence  of  the  original  was  too  slight,  and  there 
was  no  proof  of  the  execution  of  the  original  mortgage. 

"  The  defendant's  counsel  moved  for  a  nonsuit  on  the  follow- 
ing grounds : 
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1.  Because  the  plaintiff  had  failed  to  prove  the  existence, 
contents  and  loss  of  the  original  bond. 

2.  Because  the  plaintiff  is  styled  the  assignee  of  Ellen  W. 
Cook;  whereas  he  should  have  been  styled  the  assignee  of 
V.  J.  Fourgeaud  and  Ellen  W.,  his  wife. 

"  I  thought  that  there  was  sufficient  evidence  to  satisfy  the 
jury  of  the  existence,  loss,  and  contents  of  the  bond;  but 
admitting  that  an  assignment  may  have  been  presumed,  it 
should  have  been  alleged  to  have  been  made  by  Victor  J. 
Fourgeaud  and  Ellen  W.,  his  wife,  and  that  the  plaintiff  should 
have  been  styled  assignee  of  Fourgeaud  and  wife,  and  not  of 
Ellen  W.  Cook,  who  was  the  wife  of  Fourgeaud  when  Condy 
sold  the  bond  to  plaintiff.  On  this  ground  the  nonsuit  was 
granted," 

The  plaintiff  appealed,  and  moved  to  set  aside  the  nonsuit 
on  the  grounds : 

1.  Because  the  Act  of  Assembly  authorizing  the  assignee  of 
a  bond  to  sue  in  his  own  name,  requires  that  in  the  writ  he 
shall  be  styled  "the  assignee  of  the  obligee."  The  obligee  in 
this  case  was  Ellen  W.  Cook,  and  therefore  the  plaintiff  was 
rightly  styled  "  assignee  of  Ellen  W.  Cook/' 

2.  Because  the  allegation  of  the  assignment  of  the  bond  to 
the  plaintiff  is  in  proper  form,  and  there  was  no  variance 
between  the  allegation  and  the  proof. 

Frosty  for  appellant.  The  last  assignee  is  to  be  considered 
as  the  assignee  of  the  obligee,  and  is  not  required  to  deduce 
his  title  through  the  intermediate  assignments :  Act  of  1798, 
5  Stat.  830 ;  Wheeler  vs.  Hughes,  1  Dallas,  123 ;  Newman  vs. 
Crockery  1  Bay,  147. 
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Yeadon,  contra.  The  obligee  becoming  &feme  covert  prior 
to  the  assignment  of  the  bond,  the  assignment  must  be  by 
husband  and  wife,  and  must  be  so  alleged  in  an  action  on  the 
bond  by  the  assignee. 


Lesesnef  in  reply.  It  is  not  necessary  to  follow  the  counsel 
on  the  other  side  in  discussing  the  facts.  The  evidence  is  not 
fully  reported,  because  the  ground  on  which  the  nonsuit  was 
ordered  is  strictly  legal  and  technical 

The  naked  questions  submitted  in  the  grounds  for  setting 
aside  the  nonsuit,  are,  1.  Whether  the  designation  of  plaintiff 
as  assignee  of  Ellen  W.  Cook,  when  the  assignment  was  in  fact 
made  after  her  intermarriage  with  Dr.  Fourgeaud,  is  a  fatal 
mistake,  warranting  a  nonsuit ;  and  2d,  Whether  a  general 
averment,  that  the  bond  was  duly  assigned  to  the  plaintiff,  is 
not  sufficient,  without  stating  specifically  by  whom  the  assign- 
ment was  made. 

1.  The  assignee  of  a  bond  cannot  sue  in  his  own  name,  at 
common  law.  The  power  is  given  by  statute,  and  the  direc- 
tions of  the  statute  must  be  strictly  followed.  It  was  ruled 
below  that  the  plaintiff  should  have  been  styled  assignee  of 
Victor  J.  Fourgeaud  and  Ellen  W.,  his  wife,  because  the 
assignment  was  actually  made  by  them.  But  the  statute 
requires  the  plaintiff  to  style  himself  "  assignee  of  the  obligee." 
Who  was  the  obligee  in  this  bond  ?  Ellen  W.  Cook,  not  Victor 
J.  Fourgeaud  and  Ellen  W.,  his  wife.  Plaintiff  then  was 
rightly  styled  u  assignee  of  Ellen  W.  Cook,"  and  no  other 
designation  would  have  answered  the  requirement  of  the 
statute.  It  is,  moreover,  strictly  true.  A  bond  is  payable  to 
the  obligee  and  his  assigns.  The  obligee  assigns  to  A.,  A.  to 
B.,  B.  to  C.  A.,  B.  and  C.  are  all  "assigns."  And  the 
ultimate  assignee  C,  may,  with  perfect  propriety  of  language, 
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be  called  the  assignee  of  the  obligee.  He  is  assignee  of  his 
immediate  assignor,  and  he  is  also  assignee  of  the  first  assignor, 
the  obligee. 

There  is  a  distinction  between  what  is  allegation,  or  aver- 
ment, and  mere  designation,  which  seems  to  have  been  lost 
sight  of.  If  the  declaration  had  alleged  that  Ellen  W.  Cook 
assigned  to  plaintiff,  the  proof  should  have  corresponded,  and 
upon  the  proof  adduced,  that  she  in  fact  assigned  by  her  name 
of  Ellen  W.  Fourgeaud,  along  with  her  husband,  there  would 
perhaps  have  been  a  fatal  variance  between  the  allegata  and 
probata.  But  no  such  allegation  was  made.  Plaintiff  was 
only  styled  assignee  of  Ellen  W.  Cook,  in  accordance  with  the 
statute.  This  is  mere  designation,  descriptio  personse.  And 
in  this  view  of  the  matter,  even  if  the  designation  were  untrue, 
a  mistake,  it  would  only  amount  to  a  misnomer.  But  a  mis- 
nomer is  not  a  ground  for  a  nonsuit.  It  must  be  pleaded  in 
abatement.     Stephen  on  PL  302  ;  1  Chitty,  440. 

2.  The  bond  was  payable  to  Ellen  W.  Cook.  She  after- 
wards married  V.  J.  Fourgeaud,  and  she  and  her  husband 
assigned  to  plaintiff.  It  was  ruled  below,  that  the  allegation 
should  have  been  specifically  to  that  effect.  The  allegation 
actually  made  is,  that  the  bond  was  duly  assigned  to  the 
plaintiff,  that  is,  by  the  person  or  persons  who  had  the  right  to 
assign.  If  it  was  assigned  by  Fourgeaud  and  wife,  it  was  duly 
assigned,  and  there  was  no  variance  between  the  allegation 
and  proof,  and  no  ground  for  the  nonsuit. 

And  it  is  not  necessary  to  state  by  whom  the  assignment 
was  made.  The  general  averment  used  in  this  case  is  sufficient. 
It  is  enough  to  set  forth  the  name  of  the  obligee,  and  then 
state  the  legal  effect  of  the  assignment  in  the  terms  used,  "  duly 
assigned."     2  Chitty, . H  6  ;  lb.  216. 

But  even  if  the  proposition  were  tenable  that  the  assignment 
must  be  alleged  specifically  as  it  was  made,  failure  to  do  so 
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would  not  be  ground  for  a  nonsuit,  but  for  special  demurrer. 
And  it  is  an  error,  to  say  that,  in  that  case,  there  was  nothing 
apparent  on  the  declaration  to  demur  to.  The  declaration  sets 
forth  that  Ellen  W.  Cook  was  the  obligee,  and  the  defendant 
might  have  raised  the  question  by  demurring  and  assigning  for 
cause,  that  the  declaration  should  have  averred  that  Ellen  W. 
Cook,  or  any  person  in  whom  her  right  had  become  vested  had 
assigned. 

If  the  nonsuit  be  set  aside,  and  the  case  be  sent  back,  it  will 
be  proper  for  this  Court  to  give  instructions  on  the  point, 
whether  the  attested  copy  of  the  mortgage  from  Bird  M. 
Pearson  to  Ellen  W.  Cook  should  have  been  received  as  evi- 
dence. It  was  rejected  "  because  the  proof  of  the  existence  of 
the  original  was  too  slight,  and  there  was  no  proof  of  the 
execution  of  the  original  mortgage."  But  it  has  been  decided 
that  the  recording  is  sufficient  proof  of  existence,  and  that  it 
is  not  necessary  to  prove  the  execution  of  the  original.  Cul- 
pepper vs.  Wheeler,  2  McMul.  67 ;  McLeod  vs.  Rodgers,  2 
Rich.  22 ;  Darby  vs.  Huffman,  2  Rich.  533 ;  Peay  vs.  Picket, 
3  McC.  318. 

Proof  of  the  loss  of  the  original  is  the  "  only  restriction  that 
has  ever  been  put  on  the  comprehensive  words  of  the  statute/' 
(3  Stat.  303,)  and  that  proof  was  abundant  in  this  case. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  We  shaft  consider  only  the  ground  upon 
which  the  plaintiff  was  subjected  to  nonsuit :  to  wit,  that  he 
described  himself,  in  his  writ  and  in  the  recitation  thereof  in 
the  counts  of  his  declaration,  as  the  assignee  of  Ellen  W.  Cook, 
whereas  the  evidence  showed  that  the  bond  was  sold  to  him 
after  Ellen  W.  Cook  had  married  Fourgeaud,  and  that  it  was 
assigned  to  him  by  Fourgeaud  and  wife,  Ellen  W.  It  is  to  be 
observed,  that  the  plaintiff  did  not  aver,  that  the  assignment 
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had  been  made  by  Ellen  W.  Cook,  but  his  averment  was  thus: 
"  and  the  said  bond  was  afterwards  duly  assigned  to  the  said 
plaintiff." 

It  is  declared  in  the  preamble  of  the  Act  of  1798,  (5  Stat. 
330,)  that  assignees  of  bonds,  &c,  were  put  to  great  incon- 
venience by  the  law  which  compelled  them  to  bring  suits  in  the 
name  of  the  obligees  in  the  same ;  wherefore  it  was  enacted, 
that  such  assignee  might  bring  any  appropriate  action  in  his 
own  name,  "  styling  hiipself  in  the  writ  to  be  issued,  the  assignee 
of  the  obligee."  Many  actions  have  been  brought  and  judg- 
ments recovered  in  the  name  of  the  obligee  of  bonds,  notwith- 
standing the  same  were  assigned,  and  it  seems  probable,  that 
the  Act  contemplated  only  cases  where  the  obligee  was  alive, 
and  where,  consequently,  before  that  Act,  the  action  was  neces- 
sarily to  be  in  his  name. 

The  Act  of  1798,  is  imperative  in  directing  that  one,  in  the 
circumstances  of  this  plaintiff,  shall  style  himself  in  his  writ, 
assignee  of  the  obligee.  He  has  complied  literally  with  the 
Act.  In  legal  contemplation  he  is  the  assignee  of  Ellen  W. 
Cook ;  that  is,  her  legal  interest  in  the  bond  has  been  assigned 
to  him,  and  she  was,  and  is,  the  obligee  thereof.  She  actually 
joined  in  the  transfer,  and  the  act  of  her  husband  in  also 
joining,  served  only,  in  a  legal  view,  to  estop  him  in  any  asser- 
tion of  marital  right,  and  to  manifest  his  acquiescence  in  the 
authority,  which  she  exercised  in  assigning  the  bond  as  obligee 
of  the  same.  The  husband  should  have  joined,  or  have  author- 
ized the  transfer,  to  maintain  the  allegation,  that  the  bond  was 
"  duly  assigned  to  the  said  plaintiff."  It  thus  appears,  that 
the  plaintiff  was  the  assignee  of  the  legal  right  of  Ellen  W. 
Cook,  by  virtue  of  an  act  performed  by  her  in  conjunction  with 
another  who  had  acquired  an  interest,  but  not  separate  and 
independent  of  her,  and  the  assignment  was  of  the  same 
interest  of  the  same  obligee,  though  she  had  acquired  a  new 
appellation  by  marriage. 
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We  think  the  mode  of  averring  the  assignment  was  quite 
sufficient,  and  indeed  it  is  prudently  advised  by  Mr.  Chitty. 

The  judgment  of  this  Court  is,  that  the  ntrasuit  be  set  aside 
and  a  new  trial  ordered. 

O'Nball,  Whitner  and  Glover,  JJ.,  concurred. 

Wardlaw,  J.,  absent. 

Motion  granted. 
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Cooper  v$.  Stooker. 


George  W.  Cooper  vs.  James  M.  Stocker. 

For  error  of  judgment  upon  a  point  of  law,  prohibition  will  not  lie  to  arrest  farther 
proceedings  under  the  decision  of  a  Court  of  magistrates  and  freeholders,  in  a 
case  of  landlord  and  tenant.    The  remedy  is  by  writ  of  certiorari. 

BEFOEE  MUNEO,  J.,  AT  CHAMBERS,  15th  JANUARY,  1856. 

A  sufficient  statement  of  the  facts  of  this  case  will  be  found 
in  the  opinion  delivered  in  the  Court  of  Appeals. 

PreBsly  for  appellant. 

Rutledge,  Whaley,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  This  was  an  appeal  from  an  order  granting  a 
writ  of  prohibition  against  further  proceedings  under  a  verdict 
found  by  a  jury  of  freeholders  and  magistrates  in  a  case  of 
landlord  and  tenant.  The  suggestion  upon  which  the  order 
was  issued,  is  filed  by  James  M.  Stocker,  and  states  that  the 
facts  of  the  case,  as  developed  upon  the  trial,  show  that  the 
said  James  M.  Stocker  went  into  possession  of  the  premises  in 
dispute  upon  the  15th  of  December,  1854,  at  the  rate  of  six 
hundred  dollars  per  annum,  to  be  paid  quarterly,  without  any 
agreement  stated  between  the  said  Stocker  and  his  landlord, 
George  W.  Cooper,  as  to  the  time  at  which  the  said  occupa- 
tion should  terminate.  It  seems  also  from  the  evidence 
accompanying  the  report,  that  a  few  days  before  the  year  had 
expired,  Mr.  Cooper  notified  Mr.  Stocker  that  he  would  be 
unable  to  renew  his  lease  for  another  year,  except  upon 
certain  conditions,  and  that  these  conditions  not  having  been 
complied  with,  Cooper  notified  Stocker  on  the  15th  December, 
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1855,  just  one  year  from  the  period  of  his  entry  upon  the 
premises,  that  his  lease  had  expired,  and  demanded  possession. 
Stock er  claimed  the  right  of  three  months'  notice  to  quit ;  the 
issue  was  made  up,  and  was  submitted  to  the  jury  of  free- 
holders, who,  under  the  charge  of  the  magistrates  presiding, 
found  for  the  plaintiff.  In  his  suggestion,  Stocker  states,  that 
he  conceives  there  is  no  question  of  fact  in  the  case,  that  he 
relies  on  the  law,  and  founds  his  prayer  for  the  writ  of  prohibi- 
tion upon  the  allegation  that  the  charge  of  the  presiding 
magistrates  is  erroneous  and  contrary  to  law.  The  plaintiff 
in  his  objections  to  the  order  for  the  writ  of  prohibition,  which 
he  also  uses  as  his  grounds  of  appeal  here,  after  taking  issue 
upon  the  question  of  law,  also  submits  that  prohibition  cannot 
be  granted  for  mere  error  in  law.  We  think,  without  expres- 
sing any  opinion  upon  any  other  portion  of  the  case,  that  this 
last  objection  is  well  founded. 

In  Leonard's  case,  3  Rich.  113,  the  Judge  who  delivered 
the  opinion  of  the  Court,  says,  "  There  is  a  wide  difference 
between  the  different  modes  of  bringing  up  cases  for  review 
and  revision  from  inferior  tribunals  to  the  Courts  of  superior 
jurisdiction ;  and  they  ought  not  to  be  confounded  from  a 
desire  to  do  justice  in  one  forum,  when  it  should  be  applied  for 
in  another.  The  true  office  of  a  writ  of  prohibition  is  not  to 
enable  the  superior  Courts  to  correct  mere  errors  in  judgment, 
as  may  be  done  on  motions  of  appeal  where  appeals  are 
allowed,  or  by  writ  of  certiorari :  but  to  restrain  the  usurpa- 
tions of  inferior  tribunals,  and  to  compel  them  to  observe  the 
limits  of  their  jurisdiction." 

In  the  present  case  there  is  no  pretence  that  the  Court  of 
magistrates  and  freeholders  have  exceeded  their  powers,  or 
in  any  way  gone  beyond  the  limits  of  their  jurisdiction.  Their 
right  to  adjudicate  the  matter  in  controversy  is  undisputed. 

The  sole  object  of  the  suggestion  is  to  correct  an  error  in 
judgment  on  the  part  of  the  presiding  magistrates  as  to  the 
construction  of   an  Act   of  Assembly;    and,  according   to 
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Leonard's  case,  this  cannot  be  effected  by  the  writ  of  pro- 
hibition. We  are  of  the  opinion  that,  according  to  the 
precedent  of  the  State  vs.  Prioleau,  2  Hill,  867,  the  proper 
mode  of  correcting  errors  in  law  on  the  part  of  inferior 
tribunals,  in  cases  like  the  present,  is  by  writ  of  certiorari, 
and  that  on  this  ground  the  order  granting  the  writ  of  prohibi- 
tion must  be  set  aside. 
The  motion  is  granted. 

O'Nball,  Wardlaw,  Withers  and  Whitner,  JJ.,  con- 
curred. 

,  Motion  granted. 
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Kimball  &  Lange  vs.  N.  A.  Bote. 

Plaintiffs  had  given  credit  to  MoC.  for  goods,  hat  had  not  delivered  them;  whereupon 
the  defendant  wrote  to  plaintiffs : — "  MoC.  wishes  yon  to  send  down  his  stove, 
for  he  wants  to  put  it  np  to-morrow  morning.  He  is  good  for  the  amount  he  got 
from  you :" — Eeld,  that  defendant  could  not  be  charged  upon  the  letter  as 
guarantor  of  MoC. — there  being  neither  promise  to  guarantee,  nor  evidence  of 
consideration. 

BEFORE  GLOVEB,  J.,  AT  CHARLESTON,  FALL  TERM,  1855. 

The  report  of  his  Honor  the  presiding  Judge  is  as  follows  : 

"This  was  an  action  within  the  summary  process  jurisdiction, 
on  a  merchant's  account.  The  goods  were  sold  and  delivered 
to  one  McCormick.  After  the  credit  had  been  given  to  McCor- 
mick,  the  defendant  addressed  the  following  note  to  the  plain- 
tiffs:— 

" « To  Mr.  Kimball,  present. 

"  Mr.  McCormick  wishes  you  to  send  down  his  stove,  for  he 
wants  to  put  it  up  to-morrow  morning.  He  is  good  for  the 
amount  he  got  from  you. 

Tours,  respectfully,       N.  ROYE.' 

1855,  April  16. 

"It  was  insisted  that  the  defendant  was  liable  as  guarantor, 
as  McCormick  was  insolvent.  It  did  not  appear  to  the  pre- 
siding Judge  that  the  legal  liability  of  the  defendant  had  been 
established,  and  that  the  plaintiff  could  recover  in  this  form  of 
action.    A  nonsuit  was,  therefore,  ordered/' 

The  plaintiffs  appealed  and  now  moved  this  Court  to  set 
aside  the  nonsuit,  on  the  ground : 

Because  the  note  of  defendant  to  plaintiffs,  was  a  sufficient 


296  APPEALS    AT    LAW. 

Kimball  A  Lang*  c«.  Roye. 


memorandum  in  writing  to  take  the  case  out  of  the  Statute  of 
Frauds. 

Pope,  for  appellants. 

Mc  Grady,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitnkr,  J.  The  case  made  in  the  brief  furnishes  no  suf- 
ficient evidence  to  charge  the  defendant  as  guarantor  of  the 
debt  of  another.  The  additional  statement  of  counsel  made 
and  admitted,  does  not  in  the  least  vary  the  conclusion  to  be 
reached. 

The  memorandum  in  writing  contains  -no  promise  to  pay,  ex- 
press or  implied :  a  mere  declaration  that  one  who  had  obtained 
credit  was  good  for  the  debt,  cannot  amount  to  a  guaranty.  It 
does  not  purport  to  be  prospective,  and  in  no  way  can  it  be  tor- 
tured into  a  letter  of  credit.  Such  competent  proof  as  was 
afforded  of  any  transaction  outside  of  the  paper  does  not  in  any 
view  help  the  case.  In  proving  the  merchant's  account,  proof 
of  any  special  contract  appertaining  thereto  was  not  admissible 
by  the  books.     Pritchard  vs.  McOwen,  IN.  4  McC.  131,  n. 

Again,  however  well  taken,  the  position  of  plaintiffs  counsel, 
that  the  consideration  of  the  promise  to  pay  the  debt  of  another 
need  not  be  stated  in  the  note  or  memorandum  in  writing  re- 
quired by  the  statute,  as  recognized  in  Fyler  vs.  Given*,  3  Hill, 
48,  still  this  case  encounters  the  further  objection  that  there  is 
no  competent  proof  of  a  sufficient  consideration. 

We  concur  therefore  with  the  Presiding  Judge,  that  the 
legal  liability  of  defendant  in  this  form  of  action  was  not  es- 
tablished. 

The  motion  to  set  aside  the  nonsuit  is  refused. 

O'Nball,  Wardlaw  and  Withers,  JJ.,  concurred. 
Motion  refused. 
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John  F.  Barnes  vs.  Gorman  &  Lino. 

An  instrument  in  the  form  of  a  promissory  note  by  which  defendant  promised  to 
pay  plaintiff  one  hundred  and  fifty  dollars,  for  the  hire  of  "  negro  fellow,  G. ;" 
"said  negro  to  be  furnished  with  the  usual  quantity  of  clothing/'  is  not  a  pro- 
missory note  within  the  Statute  of  Anne. 

Plaintiff  declared  upon  such  an  instrument  as  a  promissory  note,  and  also  in  inde- 
bitatus assumpsit  for  the  hire  of  G. : — Held,  that  having  failed  upon  the  first 
count,  because  the  instrument  was  «not  a  promissory  note,  he  might  fall  back  and 
recover  upon  the  second,  using  the  instrument  as  evidence. 

This  case  will  be  sufficiently  understood  from  the  opinion  de- 
livered in  the  Court  of  Appeals,  which  is  as  follows : 

Glover,  J.  This  declaration  was  in  assumpsit  and  con- 
tained two  counts.     The  first  count  set  out  the  following  paper : 

"  Georgetown,  South  Carolina,  80  July,  1858. 

11  On  the  seventh  day  of  December^  we  promise  to  pay  J.  T. 
Barnes  the  sum  of  one  hundred  and  fifty  dollars,  for  the  hire  of 
negro  fellow  George,  from  the  fifth  day  of  June  last  to  the 
seventh  day  of  December  ensuing.  Said  negro  to  be  furnished 
with  the  usual  quantity  of  clothing." 

(Signed,)  Goodman  &  Long. 

The  second  count  was  indebitatus  assumpsit  for  one  hundred 
and  fifty  dollars  for  the  hire  of  George. 

On  proof  of  the  handwriting  of  the  defendant,  the  plaintiff 
closed,  and  a  motion  was  made  for  a  nonsuit  on  the  ground 
that  the  paper  declared  on  ia  the  special  count,  was  not  a  pro* 
missory  note  within  the  Statute  of  Ann,  and,  that  the  production 
of  that  paper  and  proof  of  the  handwriting  did  not  sustain  the 
allegations  of  the  second  count. 

The  motion  was  overruled  by  the  Circuit  Judge,  who  reports 
that  it  was  proved  by  Col.  Taylor,  of  the  firm  of  Taylor  &  Moye, 
who  were  once  the  factors  of  both  Barnes  and  the  defendants, 
Vol.  IX.— 20 
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that  Barnes  passed  the  note  to  them  and  they  gave  him  credit 
for  it,  but  it  was  never  paid — that  Taylor  &  Moyejire  not  in 
arrears  to  the  defendants,  on  whom  in  the  coarse  of  their  deal- 
ings they  had  at  different  times  drawn  drafts  for  sums  greater 
than  this  note,  but  the  note  was  never  charged  up  as  part  of 
their  demands.  After  the  failure  of  the  firm,  the  note  being 
unpaid  was  retransferred  to  the  plaintiff.  The  verdict  was  for 
the  plaintiff,  and  the  defendants  have  appealed  and  have  re* 
newed  their  motion  for  a  nonsuit,  and  also  for  a  new  trial  on 
the  ground  of  payment.  An  instrument  for  the  payment  of 
money,  and  to  do  some  other  act,  is  not  a  promissory  note,  and 
enjoys  none  of  the  privileges  applicable  to  commercial  paper. 
(1  Bayl.  on  Bills,  Ch.  1,  Sec.  4.)  The  instrument  declared  on 
in.  the  special  count,  after  a  promise  to  pay  a  fixed  sum,  pro- 
vides, that  the  defendants  shall  furnish  the  usual  quantity  of 
clothing.  The  duty  here  imposed,  if  not  in  terms,  is  in  effect 
the  same  as  the  defendants  assumed  in  the  case  of  Wallace  vs. 
Dyson,  (1  Speer,  127.)  That  case  fully  sustains  the  ground 
taken,  that  the  paper  was  not  a  valid  promissory  note.  Con- 
ceding this,  it  was  argued  that  the  plaintiff  may  recover  on  the 
second  count.  To  which  the  defendants  reply  that  the  special 
matter  proved  was  not  admissible  to  support  a  count  in  indebi- 
tatus assumpsit  for  the  hire  of  George. 

Where  there  is  a  special  agreement  it  should  be  stated ;  but, 
if  the  terms  of  a  special  agreement  have  been  performed,  a  ge- 
neral count  is  sufficient.  (1  Chit.  PI.  338.)  In  Leeds  vs.  Bur- 
tons, (12  East,  1,)  the  plaintiff  declared  first  on  a  special  agree- 
ment, and  second  in  indebitatus  assumpsit,  and  having  failed 
in  his  first  count,  it  was  held,  that  he  could  recover  on  the 
second  for  goods  sold  and  delivered.  Where  the  special  agree- 
ment has  been  executed,  the  rule  is  no  doubt  as  stated  by  Sir 
James  Mansfield :  That  where  a  party  declares  on  a  special 
contract,  but  fails  in  his  right  to  do  so  altogether,  he  may  re- 
cover on  the  general  count,  if  the  case  be  such,  that  supposing, 
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there  had  been  no  special  contract,  he  might  have  recovered  on 
said  count.     (Cook  vs.  Munstone,  1  N.  R.  355.) 

The  agreement  signed  by  the  defendants  expressly  admits, 
that  the  consideration  was  the  hire  of  George,  and  fully  sustains 
the  allegation  in  the  second  count.  The  language  shows  that 
George  at  the  date  of  the  paper  was,  and  for  nearly  two  months 
before  had  been,  in  the  possession  of  the  defendants,  under  an 
agreement  for  hire  until  the  seventh  of  December  after,  for  a 
specified  sum.  It  was  an  acknowledgment  by  the  defendants 
that  they  were  then  and  had  been  before  in  the  enjoyment  of 
his  services  at  a  fixed  price.  The  verdict  may  be  referred  to 
the  indebitatus  count,  and  the  evidence  admitted  showed  the 
defendants'  liability  for  the  hire  under  that  count.  The  term  of 
service  had  expired  long  before  the  action  was  commenced,  and 
if  the  defendants  were  deprived  of  the  labor  of  George  by  the 
fault  of  the  plaintiff,  they  could  have  showed  it  in  their  defence. 
The  motion  for  a  nonsuit  is  therefore  refused ;  and  the  jury  to 
whom  the  facts  were  submitted  have  by  their  verdict  found,  that 
the  money  specified  in  the  agreement  was  not  paid  to  the  plain- 
tiff, which  disposes  of  the  motion  for  a  new  trial.  Motion  dis- 
missed. 

O'Neall,  Wakdlaw,  Withers,  Whitnbb,  and  Munro,  JJ.,' 
concurred. 

Motion  dimmed. 
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William  B.  Campbell  vs.  George  Kinlock. 

M.  being  about  to  offer  a  negro,  Joe,  for  sale,  G.  E.,  as  her  agent,  certified  in 
writing  that  Joe  was  an  excellent  bread  and  cake  baker,  that  he  was  sold  to 
change  the  investment,  and  that  his  lowest  price  was  $S0O.  Plaintiff  became 
the  purchaser.  Joe  was  unsound  at  the  time  within  the  knowledge  of  G.  K.» 
and  died  shortly  afterwards.  In  an  action  on  the  case  against  G.  E.,  for  falsely 
representing  Joe  to  be  sound,  Held,  That  the  omission  to  state  in  the  certificate 
that  Joe  was  sound,  was  not  equivalent  to  a  suggestion  of  his  soundness,  and 

*  before  plaintiff  could  recover  it  must  be  made  plainly  to  appear  that  the  circum- 
stances rendered  it  obligatory  on  G.  E.  to  disclose  all  the  faults  of  Joe  known 
to  him  at  the  time. 

IN   THE    CITY    COURT    OF    CHARLESTON,    FEBRUARY 
TERM,  1855. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows: 
"  This  was  an  action  on  the  case,  the  nature  and  character 
of  which  will  best  appear  from  the  declaration;  the  first 
count,  in  which  is  subjoined,  'For  that  whereas  the  said 
defendant,  on  the  fifteenth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-one,  at  the  city  of 
Charleston,  in  the  State  aforesaid,  and  within  the  jurisdiction 
of  this  Court,  intending  to  deceive  and  defraud  the  said  plain- 
tiff, did  wrongfully  and  deceitfully  advise  and  persuade  the 
plaintiff  to  purchase  and  buy  from  one  Anna  Miller,  one  negro 
man  slave  named  or  called  Joe,  for  the  sum  of  seven  hundred 
and  seventy  five  dollars,  and  then  and  there  for  that  purpose 
did  falsely  affirm  and  represent  to  the  said  plaintiff  that  the 
said  slave  called  Joe  was  then  and  there  sound,  healthy,  and 
free  from  all  diseases ;  and  did  thereby  deceitfully  induce  and 
persuade  the  said  plaintiff  to  become  the  purchaser  of  the  said 
slave  for  the  price  aforesaid.  And  the  said  plaintiff  avers  that, 
confiding  in  the  said  affirmation  and  representation  of  the  said 
defendant,  and  believing  the  same  to  be  true,  and  not  knowing 
to  the  contrary  thereof,  he  did  afterwards,  to  wit,  on  the  day,  in 


APPEALS    AT    LAW  801 

Charleston,  January,  1856. 

the  year,  and  at  the  place  aforesaid,  purchase  and  buy  of  and 
from  the  said  Anna  Miller,  the  §aid  slave  called  Joe,  and  paid 
to  the  said  Anna  Miller,  for  the  said  slave,  the  said  price  or 
sum  of  seven  hundred  and  seventy-five. dollars:  Whereas,  in 
fact,  the  said  slave  was  not,  at  the  time  of  the  said  purchase, 
and  at  the  time  of  making  the  said  affirmation  and  representa- 
tion, by  the  said  defendant,  sound  and  healthy ;  and  he,  the 
said  defendant,  well  knew  the  same,  to  wit.,  at  the  place,  and 
within  the  jurisdiction  and  State  aforesaid :  but  on  the  contrary 
thereof,  the  said  slave  called  Joe  was  sick  and  unsound,  as  he,  the 
said  defendant,  very  well  knew,  with  a  fatal  disease  called  and 
known  as  consumption  of  the  lungs,  by  reason  of  which  the  said 
slave  became,  and  was  of  no  use  or  value  to  the  said  plaintiff. 
And  so  he,  the  said  defendant,  deceived  the  said  plaintiff  by  his 
false  and  deceitful  affirmation  and  representation  aforesaid, 
and  thereby  he  has  been  imposed  upon,  and  has  wholly  lost 
the  said  slave  named  or  called  Joe,  and  the  said  price  or  sum 
of  money  so  paid  by  him  as  aforesaid,  to  wit.,  the  said  sum  of 
seven  hundred  and  seventy-five  dollars ;  and  thereby  also  the 
said  plaintiff  was  then  and  there  put  to  great  expense  of  his 
monies,  amounting  in  all  to  a  large  sum  of  money,  to  wit.,  the 
sum  of  dollars,  in  and  about  the  feeding, 

nursing,  and  taking  care  of  the  said  slave,  and  for  his  medical 
and  other  necessary  attendance,  to  wit.,  at  the  place,  and 
within  the  jurisdiction  and  State  aforesaid/ 

"  There  were  several  other  counts  in  the  declaration,  vary- 
ing somewhat  in  the  statement  of  the  facts  alleged,  upon  which 
the  plaintiff  founded  his  complaint  or  right  of  recovery;  if 
necessary  the  record  may  be  referred  to,  but  they  were  all 
essentially  in  spirit  and  substance  the  statement  of  the  same 
grievance  complained  of  in  the  first  count  of  the  plaintiff's 
declaration.  The  defendant  pleaded  not  guilty.  The  written 
and  oral  proofs  introduced  in  the  cause  were  substantially  as 
follows:  Among  the  most  essential  and  important  proofs 
introduced  by  the  plaintiff  in  the  cause,  and  upon  which  he 
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relied,  was  the  following  written  statement  or  certificate, 
signed  by  the  defendant,  and  Reference  to  which  will  be  found 
to  be  subsequently  made  in  the  testimony  of  the  witnesses. 
The  following  is  a  copy  : 

"  *  Joe  is  an  excellent  bread  and  cake  baker ;  he  has  been 
brought  up  to  the  business  from  a  boy ;  he  has  not  been  out 
of  the  Miller  family.  Mrs.  Miller  is  now  out  of  the  business, 
and  sells  him  to  change  the  investment.  Lowest  cash  price, 
$800. 

(Signed,)  Geo.  Einlock, 

Agent  for  Mrs.  Miller/ 

"  The  following  testimony  was  subsequently  introduced : 

PLAINTIFF'S  PROOFS. 

"Mr.  Chafee,  sworn. — Knows  bill  of  sale  dated  March 
15th,  1851,  signed  Anna  Miller,  and  attested  by  the  defendant 
as  a  witness.  Slave  was  named  Joe,  warranted  sound.  Wit- 
ness knew  Mrs.  Miller;  was  a  connection  of  defendant; 
defendant  married  Mrs.  Miller's  sister ;  she  lived  with  defend- 
ant ;  Mrs.  Miller  had  owned  Joe  for  eight  or  ten  years.  He 
belonged  to  Mr.  Miller  in  his  lifetime ;  was  a  baker  by  trade. 
Mrs.  Miller  had  three  or  four  negroes;  they  died  before  Mrs. 
Miller ;  Mrs.  Miller  died  about  three  years  ago ;  left  no 
negroes  that  witness  knows  of.  Joe  was  addicted  to  drinking. 
Mrs.  Miller  had,  sometime  before  her  death,  hired  Joe  to  the 
Josephs,  who  had  the  exclusive  care  of  him.  Joe  was  for  a 
short  time  in  the  employ  of  defendant ;  it  was  known  to  all  ths 
family  that  Joe  was  a  drunkard.  Witness  never  heard  that 
Joe  had  a  hemorrhage  at  any  time.  Mrs.  Miller  hired  Joe  to 
the  Josephs  because  she  could  not  manage  him. 

44  Cross-examined. — Witness  inarried  defendant's  daughter  { 
was  intimate  in   the  family ;    was   there  frequently ;    often 
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advised  the  sale  of  Joe ;  pat  him  in  Ryan's  hands.  Witness 
regarded  the  boy  as  sound,  except  his  bad  habit  of  drinking, 
which  might  have  occasioned  his  death  at  any  time.  Defendant 
is  a  resident  of  the  city. 

"Here  the  testimony  of  Dr.  S.  H.  Deas,  taken  by  commis- 
sion, was  offered  in  evidence ;  the  substance  of  his  testimony, 
as  taken  from  my  notes,  was  as  follows :  He  attended  Joe  on 
May  2d,  1851 ;  first  attacks  ;  hemorrhage  of  the  lungs  ;  was 
nnsoond  at  this  time ;  no  hope  of  recovery ;  disease  was  of 
long  standing ;  unsound  and  valueless ;  charged  about  twenty 
or  twenty-one  dollars. 

"  Cross-examined. — Don't  know  that  Joe  was  addicted  to 
drinking ;  would  not  attribute  this  disease  (hemorrhage  of  the 
lungs)  to  drinking. 

"  E.  M.  Boy  kin,  a  'second  witness,  examined  under  the 
same  commission,  testified  in  substance  as  follows :  He  is  a 
physician — attended  Joe  (disease  was  hemorrhage  of  the  lungs) ; 
he  supposed  this  was  not  the  first  attack ;  disease  was  of  a 
dangerous  character;  chances  against  this  case;  did  not 
regard  Joe  as  sound. 

**  cross-examined. — The  habit  of  drinking  would  not  neces- 
sarily occasion  this  disease. 

"  Witness,  Wm.  B.  Campbell,  examined  under  the  same 
commission. — Was  conductor  on  the  Railroad;  saw  Joe  in 
Camden  ;  saw  first  attack  in  April,  1851,  of  hemorrhage ;  saif 
another  attack  afterwards  in  the  same  month. 

"  Cross-examined. — Joe  was  carried  back  to  Charleston  ; 
witness  is  plaintiff's  son  ;  did  not  know  Joe's  habit  as  to  drink. 

"  Caroline  McKenzie,  examined  under  the  same  commission, 
testified  as  follows. — Knew  Joe  in  1851 ;  Joe  was  unsound  ; 
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coughed  incessantly ;  threw  up  quantities  of  blood.    Joe  was 
carried  back  to  Charleston. 

"  Mr.  Chaffee,  recalled. — Proves  signature  of  Mr.  Kinlock 
(defendant)  to  a  paper  certifying  to  the  soundness  and  character 
of  Joe  (no  date). 

"  Cross-examined. — Josephs  had  Joe  for  several  years,  at 
twenty  dollars  a  month. 

"J.  F.  Kennedy,  sworn. — Mr.  Ryan  gav^  witness  the 
above  paper;  witness  gave  this  paper  to  plaintiff;  plaintiff 
came  down  and  bought  the  negro  ;  Joe  went  to  Camden  with 
the  plaintiff;  witness  saw  Joe  when  he  returned,  he  looked 
badly ;  plaintiff  offered  him  back ;  defendant  refused  to  re- 
ceive ;  (Mrs.  Miller  was  out  of  town ;)  plaintiff  said  he  bought 
him  from  defendant. 

"  Cross-examined. — Thinks  plaintiff •  knew  the  boy;  plaintiff 
worked  with  Mr.  Miller  some  nineteen  years  ago ;  brought  Joe 
down  on  Rail-road. 

"  In  Reply. — Plaintiff  insisted  defendant  was  liable  to  him 
as  principal. 

"  John  M.  Ryan,  sworn. — Sold  Joe  to  plaintiff;  bill  of  sale 
filled  up  by  witness ;  Mr.  Chafee  put  Joe  in  hiB  hands ;  wanted 
witness  to  sell  him,  said  he  belonged  to  Mrs.  Miller ;  referred 
witness  to  Mr.  Kinlock.  Kennedy  wanted  a  certificate ;  wit- 
ness applied  to  defendant,  who  gave  him  the  paper.  Mr.  Hall 
wrote  the  paper  in  defendant's  office,  and  the  defendant  signed 
it ;  the  sale  was  made  on  the  faith  of  this  paper.  In  two  or 
three  weeks  witness  received  notice  from  plaintiff  of  Joe's 
hemorrhage.  Joe  was  brought  to  town;  Oakes  sold  him,  wit- 
ness had  declined  to  Bell  him.  Account  o(  sale  June  19th, 
1851 ;  net  sales  $49  79.    Joe  was  bought  by  Mr.  Hogan. 

"  Cross-examined. — Mr.  Campbell  saw  the  negro,  recognized 
him  as  one  he  had  known.     Joe  was  apparently  strong,  and ' 
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healthy.  Witness  carried  the  bill  of  sale  to  defendant ;  de- 
fendant agreed  to  take  the  reduced  price.  Defendant  got  the 
bill  of  sale  signed  by  Mrs.  Miller ;  was  informed  there  was  a 
breach  of  thto  trestle  work  on  the  Rail-road ;  plaintiff  told  wit- 
ness he  had  been  delayed  some  time,  (perhaps  a  day,)  in  getting 
over  the  swamp.  Witness  judged  from  Joe's  appearance  that 
he  was  sound. 

"In  Reply* — Defendant  received  the  money.  After  the 
transaction  had  conversation  with  defendant,  advised  that  de- 
fendant should  take  him  back,  if  unsound ;  defendant  remarked 
the  money  could  not  be  returned,  as  a  portion  of  it  had  been 
spent. 

"Cross-examined. — Did  not  consider  defendant  as  the  owner 
of  Joe,  while  in  his  hands  for  sale. 

"  B.  BrosSj  morn. — Knew  Joe,  witness  was  working  with 
John  Miller  when  Joe  was ;  afterwards  with  Robert  Miller ; 
knew  him  while  at  Josephs ;  knew  him  from  boyhood  ;  was  the 
property  of  John  Miller,  afterwards  of  Mrs.  Miller ;  knew  him 
to  be  of  bad  habits,  a  confirmed  drunkard;  was  not  sound,  had 
a  cough;  was  much  swollen,  regarded  as  unsound;  in  1850  or 
1851,  was  in  the  guard  house  at  one  time ;  plaintiff  may  have 
worked  with  John  Miller  twenty  years  ago,  when  Joe  was 
sound;  Joe  was  frequently  laid  up;  thinks  his  unsoundness 
was  apparent. 

"  Cross-examined. — Joe  was  a  good  cake  baker ;  negroes  em- 
ployed in  this  business  are  mostly  in  tHe  bake-house ;  let  them 
off  on  Saturday  night ;  knew  when  plaintiff  worked  with  Ro- 
bert S.  Miller,  Joe  was  then  a  mere  boy ;  wages  of  a  good  cake 
baker  should  be  about  $20  per  month. 

"  Patrick  Hog  an,  sworn. — Bought  a  negro  in  1851  from 
Oakes,  was  very  sickly  when  he  bought  him ;  his  name  was 
Joe ;  gave  $60 ;  witness  sold  him  afterwards ;  bought  by  R.  S. 
Miller ;  he  died  afterwards. 
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"  R.  S.  Miller,  sworn. — Knew  Joe ;  witness  bought  Joe  from 
Hogan,  he  died  ten  days  after;  worked  with  witness  about 
twenty  years  ago;  over  twenty  years  since  plaintiff  worked 
with  Mr.  Miller. 

"  Gross-examined. — Has  seen  Joe  in  the  streets,  appeared  to 
be  sound ;  negroes  work  day  and  night  at  this  business.  John 
C.  Miller  died  about  twenty  or  twenty-one  years  ago ;  Mrs. 
Miller  bought  Joe  in  out  of  the  estate.  In  1851  negroes  were 
high;  Joe,  if  sound,  would  have  been  worth  $1500.  J.  0. 
Miller  died  in  1887,  Joe  sold  about  a  year  afterwards.  Joe  was 
worth  nothing  when  witness  bought  him  from  Hogan ;  bought 
him  from  sympathy ;  he  died  shortly  afterwards. 

"  Mr.  Chafee,  recalled. — Tax  return  of  Mrs.  Miller,  18th 
Feb.  1850,  signed  Geo.  Kinlock,  agent;  Joe  is  named  in  the 
return ;  witness  purchased  Maria  from  Mrs.  Miller ;  Mrs.  Miller 
applied  the  purchase  money  to  pay  a  debt.  George  was  con- 
veyed to  a  daughter  of  Mrs.  Milter;  Mrs.  Miller  had  but  one 
child. 

"  Cross-examined. — Told  Ryan  he  could  recommend  Joe  as  a 
first-rate  cake  baker ;  knows  Miss  Miller  had  some  $1000  or 
$800  left  her  by  a  Mrs.  Russell ;  Mrs.  Miller  was  indebted  to 
a  Mr.  Gates  to  a  large  amount.  Witness  would  not  have  war- 
ranted Joe — unsound.  Once  bought  a  negro,  warranted  sound, 
who  was  a  drunkard.  Would  have  united  in  the  paper  signed 
by  defendant ;  they  are  precisely  the  instructions  given  by  wit- 
ness to  Ryan.  Witness  had  no  doubt  that  defendant  must  have 
known  the  habits  and  character  of  Joe. 

"  Here  the  testimony  closed. 

"  Among  the  grounds  of  appeal,  hereto  annexed,  is  one 
complaining  that  the  Court  refused  to  grant  the  defendant's 
motion  for  a  nonsuit.  It  is  apparent  that,  at  all  events,  the 
Court  could  not  have  done  otherwise ;  as  at  least,  upon  the 
allegations  in  the  declaration,  and  the  proofs  submitted,  there 
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was  enough  to  go  to  the  jury,  if  not  to  warrant  a  verdict  for 
the  plaintiff.  It  is  true,  that  the  plaintiff's  counsel,  in  his 
argument  to  the  jury,  (as  it  appeared  to  me,)  forbore  to  press 
upon  their  consideration  the.  entire  force  of  the  allegations 
against  the  defendant;  it  was  clear  to  my  mind  that  in  that 
aspect  of  the  case,  it  resolved  itself  into  a  mere  question  of  fact, 
as  to  the  fraudulent  intention  of  the  party,  which  it  was  the  pro- 
vince of  the  jury  to  decide;  he  alluded  to  the  well-known  probity 
of  the  defendant,  and  disclaimed  any  intention  of  a  pre-con* 
ceived  or  premeditated  fraud.  Thence,  he  argued  that,  as  it 
appeared  by  the  evidence,  the  plaintiff  had  purchased  the  negro 
Joe  upon  the  faith  of  the  written  representation  of  the  defend- 
ant, professedly  acting  as,  and  signing  himself  as  the  agent  of 
Mrs.  Miller,  which  representation  turned  out  to  be  untrue,  the 
defendant  was  nevertheless  liable  as  for  a  false  misrepresenta- 
tion, in  a  matter  in  which  he  was  indirectly  concerned,  although 
he  may  not  have  intended  an  intentional  fraud.  I  was  very 
much  disposed  to  regard  the  transaction  in  this  point  of  view : 
and,  as  suggested  in  the  grounds  of  appeal,  may  have  instructed 
the  jury,  that  even  in  this  aspect  of  the  case,  upon  the  proof 
before  them,  they  would  be  authorized  to  find  a  verdict  for  the 
plaintiff.  The  jury  may  have  taken  this  view  of  the  matter, 
and  I  presume  it  is  most  likely  they  did  so,  in  finding  their  ver- 
dict. At  the  same  time,  the  responsibility  of  the  defendant, 
upon  the  allegations  contained  in  the  record,  and  the  proofs 
before  them,  were  not  formally  or  legally  withdrawn  from  their 
consideration. 

"  The  question  of  the  soundness  or  unsoundness  of  Joe, 
spoken  of  in  the  first  ground  of  appeal  for  a  new  trial,  was  dis- 
tinctly and  entirely,  without  the  least  prejudice  in  any  opinion 
on  the  part  of  the  Court,  submitted  to  the  jury.  As  to  the 
third  ground,  I  did  regard  the  defendant,  acting  professedly  as 
the  agent  of  Mrs.  Miller,  and  signing  the  written  representation 
of  Joe's  character  as  such  agent,  as  equally  bound  to  disclose 
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all  facts  within  his  knowledge,  touching  the  soundness  of  Joe, 
as  though  he  had  been  the  actual  vendor  himself." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
nonsuit. 

Because,  it  is  respectfully  submitted,  that  his  Honor  erred  in 
refusing  the  nonsuit,  there  being  no  proof  of  a  fraudulent  in- 
tent to  deceive  or  injure  the  plaintiff,  but  the  defendant  was 
admitted  by  the  plaintiff  and  his  counsel  to  have  acted  without 
any  intention  to  deceive. 

And  failing  in  that  motion,  then  for  a  new  trial: 

1.  Because  his  Honor  charged  the  jury,  that  there  was  no 
doubt  of  the  unsoundness ;  and,  it  is  respectfully  submitted,  his 
Honor  should  have  referred  this  question  to  the  jury. 

2.  Because  his  Honor  erred  in  charging  the  jury,  that  it 
was  sufficient,  if  the  representation  was  false,  and  it  was  not 
necessary  for  the  representation  to  be  fraudulently  made. 

3.  Because  his  Honor  erred  in  charging  the  jury,  that  if  the 
defendant  knew  of  the  habits  of  the  negro,  and  omitted  to  dis- 
close them,  he  was  as  much  liable  as  vendor  would  be  to  the 
vendee,  in  an  action  brought  against  vendor  to  recover  for  un- 
soundness. 

4.  Because  his  Honor  charged  the  jury,  that  if  the  plaintiff 
was  misled  by  the  representation  of  the  defendant,  without  any 
intent  to  deceive,  and  (such  intention  was  admitted  by  plaintiff 
to  be  wanting,)  the  defendant,  in  this  form  of  action,  was  liable 
as  the  vendor. 

5.  Because  his  Honor  charged  the  jury,  that  the  representa- 
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tion  of  the  defendant  as  to  Joe's  capacity  in  his  employment, 
and  the  omission  to  state  his  knowledge  of  his  habits,  made  him 
equally  responsible  as  the  vendor. 

6.  Because  his  Honor  charged  the  jury,  that  if  the  plaintiff 
was  misled  by  the  certificate  of  the  defendant,  without  any  pre* 
conceived  intention  on  the  part  of  the  defendant  to  deceive,  the 
plaintiff  was  entitled  to  a  verdict. 

7.  Because  his  Honor  charged  the  jury,  that  although  the 
defendant  at  all  times  acted  as  agent,  and  was  at  all  times  so 
known  to  the  plaintiff,  yet  he  was  liable  to  the  defendant  as 
principal. 

8.  Because  his  Honor  erred  in  charging  the  jury  that  know- 
ing the  habits  of  the  negro,  the  omission  to  put  the  same  in  the 
certificate,  without  any  fraudulent  intent,  made  him  responsible 
to  the  plaintiff. 

• 

9.  Because  the  charge  of  his .  Honor  was  in  other  respects 
contrary  to  law,  and  the  verdict  contrary  to  law  and  evidence. 

Mowry^  Petigru,  for  appellant. 

Campbell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  substance  of  the  declaration  is,  that  the 
defendant  made  an  affirmation  and  representation  concerning 
Joe's  soundness,  which  was  false  and  then  known  by  him  to  be 
false,  whereby  the  plaintiff  was  deceived,  and  in  consequence 
has  sustained  damage. 

The  writing  which  is  copied  in  the  report,  and  which  was 
signed  "Geo.  Einlock,  agent  for  Mrs.  Miller/1  is  the  only  evi- 
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deuce  of  any  representation  made  by  the  defendant.  This  the 
Recorder  calls  "a  paper  certifying  to  the  soundness  and  char- 
acter of  Joe."  But  soundness  is  not  alluded  to  in  it,  nor  is  char- 
acter, if  that  word  is  understood  to  embrace  moral  qualities  or 
any  thing  besides  qualification  as  a  baker.  Every  word  contained 
in  it  appears  to  be  true,  unless  some  exception  may  be  involved 
in  the  phrase  "to  change  the  investment"  Yet  still,  apart 
from  the  question  of  fraudulent  intention,  instructions  have 
been  given  to  the  jury,  under  which  this  writing  might  have 
sustained  the  action,  upon  proof  that  the  plaintiff  was  actually 
misled  by  it  and  in  consequence  sustained  loss,  although  the 
defendant  may  not  have  intended  a  fraud. 

The  argument  in  support  of  the  instructions  seems  to  be 
this.  The  concurrence  of  wrong  and  damage  gives  a  right  of 
action ;  the  affirmation  of  a  known  falsehood  is  a  wrong :  the 
suppression  of  truth  is  equivalent  to  the  suggestion  of  false- 
hood: such  purpose  is  not  essential  to  the  constitution  of  wrong 
in  that  which  is  wrong  in  itself:  and  therefore  the  fraudulent 
intention  of  the  defendant  was  not  necessary  to  the  completion 
of  the  plaintiff's  case. 

-  Of  these  propositions  there  is  manifest  error  in  that  one 
which  makes  the  suppression  of  truth  always  equivalent  to  the 
suggestion  of  falsehood.  Falsehood' suggested  by  which  a 
plaintiff  is  taisled  and  hurt,  gives  no  action  unless  it  be 
accompanied  by  moral  wrong :  (Bailey  vs.  Walford,  9  Ad.  & 
El.,  N.  S.  197;  Ormrod  vs.  Huth,  14  M.  &  W.  651; 
Baydroft  vs.  Cready,  2  East.  92.)  It  is  always  so  accom- 
panied, when  it  is  known  at  the  time  by  him  who  utters  it  to  be 
false.  (Russell  vs.  Clark,  7  Granch,  69 ;  Lofdell  vs.  Baker,  1 
Met.  194;  S  Idem,  469;  Foster  vs.  Charles,  6  Bing.  396;  7 
idem,  108;  8  Bing.  433;  See  1  Smith's  Lead.  Cases,  79;  2 
lb.  71.)  But  omission  to  state  a  known  truth  is  not  usually 
wilful  concealment,  and  even  when  it  is,  is  often  both  prudent 
and  praiseworthy.  To  make  the  suppression  of  truth  wrong, 
it  must  be  not  only  wilful  but  immoral.    It  is  only  when  duty 
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requires  the  utterance  of  truth  that  its  suppression  is  a  moral 
wrong.  If  the  rights  of  the  inquirer,  the  relations  of  the 
speaker  to  the  subject  and  parties  concerned,  time,  place,  and 
other  circumstances  impose  the  duty  of  speaking,  silence  is 
wrong:  and  if  such  silence  is  calculated  to  deceive  and  does 
deceive,  it  may,  without  any  purpose  of  selfish  gain  or  malici- 
ous mischief,  sustain  an  action  for  the  loss  it  occasions.  In 
such  case  it  is  fraudulent,  because  it  is  dishonest  and  deceives. 
It  is  a  lie  indirect,  the  same  in  guilt  and  in  consequences  as  a 
lie  direct.  It  is  an  evil  not  justified  even  when  done  that  good 
may  come  from  it. 

In  the  case  before  us  the  Recorder,  upholding  the  obligation 
of  a  seller  to  disclose  all  known  faults,  has  applied  the  obliga- 
tion in  full  force  to  the  defendant,  as  agent  of  the  seller;  and 
even  with  the  concession  that  the  defendant's  intention  was  not 
fraudulent,  has  considered  his  omission  of  a  known  fact  as  a 
written  representation  that  the  fact  did  not  exist,  and  for  this 
has  held  him  responsible  just  as  the  seller  would  have  been  for 
a  false  affirmation.  This  enforcement  of  a  high  morality 
required  plain  evidence  that  at  the  time  when  the  defendant 
signed  the  writing,  circumstances  made  it  obligatory  upon  him 
to  disclose  all  the  faults  of  Joe  known  to  him,  and  must  have 
informed  him  that  what  he  omitted  to  state  would  be  taken  not 
to  exist.  The  evidence  of  what  occurred  at  the  signing  of  the 
writing  shows  nothing  but  the  presentment  at  the  instance  of 
another  agent,  to  the  defendant,  of  a  paper  which  he  signed. 
What  was  then  told  to  him,  or  asked  of  him  ?  What  was  the 
nature  of  his  agency  ?  What  was  the  purpose  of  the  paper  ? 
Could  it  be  fairly  interpreted  into  a  full  statement  of  all  that 
he  knew  about  Joe  ?  Was  it  calculated  to  impose  upon  an 
ordinarily  prudent  man  in  respect  to  Joe's  physical  condition  ? 
Were  further  inquiries  by  a  purchaser  then  contemplated? 
Were  they  actually  made  ?  Was  the  omission  in  the  writing  of 
the  matter  complained  of  not  merely  incautious,  but  intentiona- 
bly  wrong,  equivalent  to  his  affirmation  of  a  known  falsehood  ? 


312  APPEALS    AT    LAW. 

Campbell  ve.  Kinlook. 

These  questions  must  be  answered  against  the  defendant  by 
the  evidence,  before  he  can  be  held  answerable  for  the  plain- 
tiff's loss. 

Other  questions  are  involved  in  the  case,  which  have  been 
suggested  in  the  argument,  but  which  this  Court  does  not  pass 
upon,  especially  some  concerning  warranty  or  such  abatement 
of  price  as  excluded  the  implication  of  warranty,  and  concern* 
ing  the  legal  irresponsibility  or  the  insolvency  of  Mrs.  Miller 
as  one  of  the  causes  of  the  plaintiff's  loss.  The  case  is  now 
sent  back,  because  of  the  instructions  concerning  intention, 
which  were  given  by  the  Recorder  upon  the  view  which  he 
thinks  it  most  likely  the  jury  took,  and  because  of  the  defi- 
ciency and  seeming  misconceptions  of  the  evidence  applicable 
to  that  view. 

Motion  for  new  trial  granted. 

O'Neall,  and  Whither,  JJ.,  concurred. 
Motion  granted. 
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BlTRWKLL  McBrIDB  AND  WlFB  VS.  DANIEL  H.  ELLIS. 

An  obituary  notice  of  one  living,  if  conceived  and  published  falsely  and  maliciously, 

is  a  libel. 

BEFORE  WITHERS,  J.,  AT  BEAUFORT,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"The  following  article,  published  in  the  Charleston  Mer- 
cury, I  held  to  be  a  libel,  if  conceived  and  published  falsely 
and  maliciously,  to  wit : 

"  *  Obituary.  Departed  this  life,  on  the  2d  day  of  April, 
at  Hickory  Hill,  in  Prince  William's  Parish,  Mrs.  Rebecca 
McBride,  in  the  95th  year  of  her  age.  The  editor  will  pub- 
lish the  above  obituary,  and  oblige  the  subscriber. 

*  Respectfully, 

*  April  4th,  1853/  « W.  Bowers. 

"  The  plaintiffs'  counsel,  upon  the  cross-examination  of  most 
of  the  defendant's  witnesses,  or  at  any  rate  several  of  them, 
exhibited  five  other  specimens  of  writing,  and  inquired  their 
opinion,  whether  they  were  severally  in  the  band-writing  of 
defendant,  with  a  view  to  test  their  success  in  recognizing  his 
genuine  hand- writing ;  and  several  of  those  witnesses  were 
asked  to  point  out  resemblances,  or  variations,  between  the 
instrument  in  question  and  the  specimens  produced.  Some 
witnesses  recognized  a  likeness  to  defendant's  writing  in  some 
of  the  specimens,  and  none  in  others,  and  gave  grounds  for 
opinions  expressed;  and  there  were  various  opinions  among 
the  witnesses  called  for  defendant,  as  to  some  or  all  the  speci- 
mens produced,  touching  the  question,  whether  they  were 
written  by  Ellis.  Several  witnesses  called  by  plaintiffs,  said 
Vol.  IX.— 21 
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these  specimens  were  written  by  Ellis.  They  were  not  ex- 
hibited to  the  jury  in  the  argument,  nor  were  they  before  them 
in  their  deliberations* 

"  The  foregoing  is  all  that  the  grounds  of  appeal  require  to 
be  reported — and  it  is  needful  to  add  only,  that  the  jury  re- 
turned a  verdict  for  the  plaintiffs  for  thirty  dollars  damages." 

The  defendant  appealed,  and  now  moved  this  Court  to  arrest 
the  judgment,  on  the  ground : 

Because  the  writing  declared  on  is  not  a  libel  in  law. 

And  failing  in  that  motion,  then  for  a  new  trial,  on  the 
ground : 

Because  his  Honor  permitted  the  plaintiffs'  counsel  to  sub- 
mit to  the  defendant's  witnesses  certain  writings,  and  compare 
them  with  the  alleged  libel,  not  only  to  test  the  accuracy  of 
their  opinions,  but  to  prove  the  same  to  be  in  the  hand- 
writing of  defendant. 

Tillingliast)  for  motion, 

Tickling^  contra. 


The  opinion  of  the  Court  was  delivered  by 


Whitner,  J.  This  was  an  action  founded  on  an  alleged 
libel,  published  in  a  newspaper  in  the  form  of  an  obituary,  the 
lady  announced  qs  dead  being  yet  living,  and  the  next  door 
neighbor  of  the  defendant.  The  residence  and  name  are  truly 
given,  though  the  age  was  greatly  exaggerated.  The  commu- 
nication was  made  as  though  coming  from  one  known  in  the 
same  parish,  whose  participation  it  seems  was  not  even  pre- 
tended, the  whole  being  traced  to  the  defendant.  The  presiding 
Judge  held  the  writing  to  be  a  libel,  if  conceived  and  published 
falsely  and  maliciously.    This  question  has  been  settled  by 
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the  jury,  together  with  other  facts  necessary  to  the  main- 
tenance of  the  action,  against  the  defendant,  and  his  first 
motion  in  this  Court  is  to  arrest  the  judgment,  "  because  the 
writing  declared  on  is  not  a  libel/' 

Eminent  jurists,  it  has  been  said,  hare  declared  they  had 
not  been  able  to  find  a  satisfactory  definition  of  a  libel.  "  It 
seemeth  that  a  libel,  in  a  strict  sense,  is  taken  for  a  malicious 
defamation,  expressed  either  in  printing  or  writing,  and  tend- 
ing either  to  blacken  the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive,  and  to  expose  him  to  public 
hatred,  contempt,  or  ridicule."    Hawk.  P.  C.  Ch.  73,  s.  1. 

This  definition  has  long  been  familiar  to  the  ears  of  the  pro- 
fession, and  any  case  falling  within  its  range  will  be  univer- 
sally regarded  as  well  sustained.  In  my  investigations  on  this 
subject,  I  find  these  elements  discussed  and  variously  applied. 
Mr.  Hamilton,  in  a  learned  argument  before  the  Court  in  New 
York,  "ventured  with  diffidence,"  after  alluding  to  the  embar- 
rassment of  Lord  Camden,  to  submit  the  following  definition: 
u  A  libel  is  a  censorious  or  ridiculing  writing,  picture,  or  sign, 
made  with  a  mischievous  and  malicious  intent  towards  govern- 
ment, magistrates,  or  individuals."  People  vs.  Oroswell,  8 
Johns.  Cases,  854.  This  definition  is  subsequently  approved 
and  adopted  by  the  Court.    9  Johns.  214. 

,  The  principle  on  which  such  actions  is  sustained,  is  rather 
narrowly  laid  down,  by  not  observing  the  distinction  which 
obtains  between  written  and  oral  slander.  Notwithstanding 
the  hesitation  expressed  by  Mansfield,  C.  J.,  in  Thorley  vs. 
Kerry,  4  Taunt.  855,  he  admits  it  was  then  too  late  to 
deny  the  difference  having  been  recognized  long  before.  In 
Villers  vs.  Momley,  2  Wils.  403,  Bathurst,  J.,  held,  that 
writing  and  publishing  any  thing  of  a  man  that  rendered  him 
ridiculous,  is  a  libel,  and  actionable.  In  Bell  vs.  Stone,  1  B. 
&  P.  831,  written  words  of  contumely  were  held  to  be  action- 
able. In  Cook  vs.  Ward,  6  Bing.  409,  in  which  a  verdict  had 
been  rendered  for  the  plaintiff,  Serj.  Jones  moved  in  arrest  of 
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judgment,  because  there  was  nothing  in  the  alleged  libel  cal- 
culated to  injure  the  plaintiff,  or  even  to  make  him  the  object 
of  ridicule.  The  production  complained  of  was  a  dull  joke, 
intended,  no  doubt,  as  was  admitted,  to  raise  a  laugh,  an  effect 
which  by  the  way  it  was  proved  to  have  produced.  The  case 
is  instructive  on  the  point  under  consideration,  and  the  verdict 
was  sustained,  because  of  the  tendency  of  this  writing  to  ren- 
der the  plaintiff  ridiculous,  and  notwithstanding  its  ludicrous 
character,  the  additional  proof  of  the  consequences  was  held 
admissible,  as  at  once  identifying  the  subject  of  the  libel,  and 
showing  the  necessary  result  from  its  publication.  In  Steele 
vs.  Southwickj  9  Johns.  212,  to  publish  malicously  of  one  that 
he  had  testified  with  levity,  was  held  to  he  cause  of  action; 
for  although,  says  the  judge,  the  words  do  not  import  perjury 
in  a  legal  sense,  the  view  was  doubtless  to  hold  the  individual 
up  to  contempt  and  ridicule,  and  the  Court  in  their  judgment 
say,  that  Tillers  vs.  Mo n sly,  2  Wils.  403,  asserts  a  doctrine 
founded  in  law,  justice,  and  sound  policy. 

I  think  the  case  oiSouthwick  vs.  Stevens,  10  Johns.  443,  still 
more  to  the  point.  The  writing  might  well  be  denominated 
a  piece  of  sarcastic  irony.  A  verdict  was  rendered  for  plain- 
tiff in  that  case*  The  publication  was  of  the  following  import: 
"  It  is  with  unfeigned  grief  we  inform  our  readers,  that  South- 
wick,  late  editor  of  the  Albany  Register,  has  become  insane ; 
the  progress  of  his  malady  has  been  observed  for  some  time 
past ;  and  at  length,  much  to  the  regret  of  his  friends  and  his 
adversaries,  it  has  resulted  in  a  confirmed  lunacy,"  &c.  This 
was  held  by  the  Circuit  Judge,  "  though  merely  ironical,  yet 
as  holding  up  the  plaintiff  in  a  ridiculous  point  of  light,  and  in 
that  view  it  was  libellous."  In  was  in  vain  that  the  counsel 
for  the  defendant  urged  before  the  Appellate  Tribunal,  that 
the  matter  set  forth  as  a  libel  was  so  innocent  and  harmless, 
that  it  could  not  be  deemed  a  libel,  especially  under  the  cir- 
cumstances, and  when  published  of  the  printer  of  a  newspaper. 
The  ruling  of  the  Judge  was  sustained  by  the  entire  Court. 


APPEALS    AT    LAW.  817 

Charleston,  Jannary,  1856. 

Such  authorities,  I  presume,  might  be  greatly  multiplied.  I 
will  only  add  references  to  Lake  vs.  King,  1  Saun.  120, 131 ; 
Bradley  vs.  Methwyn,  2  SeL  N.  P.  1062,  note  2 ;  and  Cropp 
vs.  Tilney,  3  Salk.  225.  In  the  last  case,  Holt,  C.  J.,  says : 
"Scandalous  matter  is  not  necessary  to  make  a  libel;  it  is 
enough  if  the  defendant  induces  an  ill  opinion  to  be  had  of  the 
plaintiff,  or  to  make  him  contemptible  and  ridiculous." 

It  remains  only  to  inquire,  whether  tlie  publication  in  ques- 
tion does  hold  up  the  plaintiff  "to  public  hatred,  contempt,  or 
ridicule." 

In  the  judgment  of  this  Court,  such  a  notice  in  the  public 
gazettes  was  well  calculated  to  subject  one,  under  such  circum- 
stances, to  ridicule;  was  intended  and  calculated  to  impair 
this  lady  in  the  enjoyment  of  society,  and  to  throw  a  contempt 
on  her  which  might  affect  her  general  comfort.  Such,  I  think, 
is  the  ready  response  of  every  bosom,  and  to  allow  the  press 
to  be  the  vehicle  of  such  malicious  ridicule  of  private  persons, 
and  yet  the  offender  escape  with  impunity,  would  shock  the 
moral  sense  and  vitiate  the  moral  taste  of  the  community. 
According  to  the  rule  established  by  the  cases  referred  to,  the 
publication  being  false  and  malicious,  was  libellous  and  suf- 
ficient to  maintain  the  action. 

In  reference  to  the  ground  submitted  for  a  new  trial,  it  is 
unnecessary  to  consider  the  point  raised.  The  brief  informs 
us  that  the  writings  in  question  were  not  exhibited  to  the  jury 
in  argument,  nor  were  they  before  them  in  their  deliberations. 

The  motion  in  arrest  of  judgment  and  for  a  new  trial  is 
dismissed. 

O'Neall,  Wardlaw,  Withers  and  Glovbr,  JJ.,  concurred. 

Motion  dismissed. 
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Townsend,  Cbane  &  Co.  vs.  William  B.  Henry. 

A  direction  to  remit  money  to  us  as  soon  as  reoeived: — Held,  under  the  circum- 
stances, to  be  a  direction  to  remit  in  bank  bills  and  by  mail. 

IN  THE  CITY  COURT  OF  CHARLESTON,  OCTOBER  TERM, 

1854. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  and 
an  open  account.     The  following  is  a  copy  of  the  note : 

0297  70-100.  Chaelbston,  S.  C.,  March  26, 1852. 

Six  months  after  date,  we  promise  to  pay  to  the  order  of 
Townsend,  Crane  &  Co.,  at  their  office,  two  hundred  and 
ninety-seven  and  seventy  cents,  value  received. 

William  B.  Hknry, 
Bubd  C.  Wall. 
Residence,  Cook's  Law  office,  Ellert  Co.,  6a. 

Endorsed, 

Rec'd  March      ,  1853,  one  hundred  dollars. 

The  following  are  copies  of  the  letters  referred  to  in  the 
report  of  the  Recorder. 

Ellert  County,  Ga.,  Dec.  18th,  1858. 

Messr*.  Townsend  Crane  ft  Go. 

Gentlemen  : — 
I  received  your  letter  of  last  month,  with  account  of  last  year 
and  this  year  enclosed.  In  account  of  March,  1853,  you  have 
me  charged  with  six  pieces  of  prints,  197  yards,  at  102  cents 
per  yard,  which  amounts  to  $20  69-100  ;  and  I  only  received 
2  pieces,  65  1-2  yards,  which,  at  102  cents,  will  amount  to 
$6  56-100,  which  leaves  a  balance  of  $14  13-100  in  my  favor. 
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I  informed  you  of  the  mistake,  immediately  after  the  reception 
of  the  goods ;  and  Mr.  Corny  told  me,  when  he  was  in  Ellert 
last  summer,  that  he  would  have  it  corrected.  If  yon  will 
correct  the  account,  and  send  me  the  amount,  I  will  remit  you 
the  money.  You  will  please  write  to  Mr.  Wall  for  the  balance 
of  last  year's  note.  He  is  not  interested  in  the  store,  but  was 
to  give  me  the  first  stock  of  goods.  I  will  try  and  have  the 
money  ready  for  the  goods  bought  of  you  this  fall,  by  the  time 
the  note  is  due,  and  I  shall  endeavor  to  pay  cash  for  the  goods 
I  buy  hereafter.    I  am,  gentlemen,  with  much  respect, 

Yours,  &o, 

W.  B.  Hknrt. 

Charleston,  S.  0.,  Deo.  16th,  1853. 

Mr.  W.  JB.  Eenry,  CooK%  Law  Office,  Ga. : 

Yours  13th  inst.  is  received,  and  remarks  noted.  We  regret 
that  so  large  an  error  should  have  occurred  in  your  bill,  but 
will  make  the  deduction  as  requested.  Below  we  give  a  state- 
ment, showing  the  amount  due  on  your  account  to  this  date  ; 
also  the  balance  due  on  your  note  signed  by  Mr.  Wall,  which 
please  collect  and  remit  to  us  as  soon  as  received.  By  so 
doing  you  will  confer  an  obligation.  This  arrangement  will 
suit  us  much  better  than  to  send  the  note  up,  or  to  write  to 
Mr.  Wall  for  the  money,  as  we  look  to  you  for  its  payment. 
Yours  truly, 

Townsbnd,  Crane  &  Co. 

The  letter  from  the  plaintiffs  was  accompanied  by  a  state- 
ment showing  the  amount  due  on  the  account  and  note,  with 
interest  calculated  to  80th  December,  1853,  to  be  $297  87. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 

"  This  was  an  action  by  plaintiffs  to  recover  the  amount  of  an 
.alleged  indebtedness  on  a  note  and  account.    There  was  no 
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dispute  on  that  part  of  the  case.  The  defence  set  up  was  pay- 
ment. This  payment  was  alleged  to  have  been  made  by  the 
defendant,  (living  somewhere  in  the  interior  of  Georgia,) 
having  remitted  the  money  by  mail  The  testimony  of  two  or 
more  witnesses,  taken  by  commission,  showed  beyond  dispute 
that  the  money,  after  being  carefully  counted  by  third  persons, 
was  enclosed  in  a  letter  directed  to  the  plaintiffs  in  Charleston, 
and  put  in  the  mail  at  Cook's  Law  Office,  in  Georgia.  It  was 
•alleged  on  the  part  of  the  plaintiffs,  that  the  letter  never  came 
to  hand,  and  it  would  appear  the  money  had  been  lost,  or  had 
miscarried.  The  whole  point  of  the  controversy  turned  upon 
the  authority  of  the  defendant  to  remit  money  by  mail.  This 
again  depended  upon  the  terms  of  a  certain  letter  from  plain* 
tiffs  to  defendant.  It  was  a  letter  in  reply  to  a  previous  one 
of  the  defendants  to  them,  apprising  them  that  he  had  the 
money  in  hand  for  them ;  (a  part  of  the  amount  appears  to 
have  been  the  proceeds  of  a  certain  note  of  another  party,  of 
which  the  defendant  was  either  a  joint-maker,  or  rather  surety.) 
After  the  plaintiffs  had  been  informed  as  above  stated,  they 
wrote  the  letter  referred  to.  The  only  important  part  of  the 
letter  consisted  in  the  use  of  the  terms  in  the  way  of  direction 
to  the  defendant  to  remit.  There  was  considerable  evidence 
on  the  trial,  upon  what  might  be  called  the  general  habit, 
custom,  usage,  and  understanding  of  our  merchants  in  Hayne 
street,  as  to  the  validity  of  a  remittance  by  mail  from  a  debtor 
living  in  the  country.  The  opinion  most  strongly  expressed 
on  this  subject,  was  perhaps  by  Mr.  Banks.  He  said  that 
*  where  the  debtor  lived  in  a  neighborhood  offering  no  Bank 
facilities,  or  means  of  procuring  a  bill  of  exchange  or  draft  on 
Charleston,  he  should  consider  a  general  or  unqualified  direc- 
tion to  remit,  as  a  direction  to  remit  by  maiV  It  appeared 
clearly  that  Cook's  Law  Office  was  a  place  such  as  he  men- 
tioned, and  therefore  for  the  most  part,  if  not  entirely  out  of 
the  reach  of  bank  facilities,  or  the  chance  of  obtaining  bills  of 
exchange  or  drafts.    I  had  no  doubt  in  my  own  mind,  that 
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a  general  direction  of  the  creditor  in  Charleston,  to  his 
debtor  living  in  the  interior,  under  the  circumstances  stated 
in  this  case,  to  remit,  without  giving  any  other  or  special  direc- 
tions as  to  the  mode,  must  of  necessity,  as  it  were,  be  construed 
as  a  direction  to  remit,  in  the  only  available  way,  to  wit.,  by 
mail.  The  grounds  of  appeal  do  not  call  in  question  the  cor- 
rectness of  the  above  opinion,  which  I  expressed  to  the  jury  in 
my  instructions,  but  they  turn  upon  what  I  conceived  matters 
of  no  importance  to  the  issue  between  the  parties.  I  am 
supposed  to  have  given  various  instructions  to  the  jury,  in 
regard  to  notes  payable  at  a  particular  place,  and  as  stating 
that  there  was  no  difference  between  notes  payable  generally, 
and  notes  payable  at  a  particular  place.  I  was  not  called 
upon  to  lay  down  mere  abstract  principles,  in  regard  to  the 
distinction  between  notes  payable  generally,  and  those  payable 
at  a  particular  place.  If  the  plaintiffs'  counsel  had  qualified 
his  statement  by  saying  what  I  did  say,  and  which  he  may 
have  forgotten,  *  That  in  regard  to  this  point  of  remittance  by 
mail,  and  payment  of  a  debt  past  due,  it  was  manifest  there 
could  be  no  distinction  between  a  note  payable  generally,  and 
one  payable  at  a  particular  place,  as  Charleston/  it  would  be 
more  correct.  I  take  it  as  clear,  upon  the  law  of  contracts) 
that  when  the  contract,  whether  to  pay  generally  or  at 
Charleston,  (as  alleged  in  this  case,)  had  been  broken,  in 
regard  to  the  enforcing  payment,  or  receiving  payment  from 
the  debtor,  they  were  alike.  The  validity  of  the  payment 
here  depended  upon  the  direction  of  the  plaintiffs  to  the 
defendant  to  pay  in  a  particular  mode,  and  I  suppose  that  it 
will  hardly  be  contended,  that  it  is  not  competent  to  the 
creditor,  after  the  non-payment  of  a  note  at  a  particular  place, 
to  direct  or  agree  to  a  payment  at  another  plaoe,  or  in  another 
mode.  It  is  evident,  in  this  view  of  the  case,  that  some  of  the 
grounds  taken  by  the  plaintiffs'  very  zealous  counsel,  require 
amendment  and  qualification,  to  be  consistent  with  my  real 
statement  of  the  law.    As  for  example,  the  third  ground  only 
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requires  to  have  added  to  it  these  words,  '  if  the  creditor  so 
agrees  or  directs.9    The  jury  found  a  verdict  for  the  defendant" 

The  plaintiffs  appealed  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

1.  Because  it  is  respectfully  submitted,  that  his  Honor  erred 
in  charging  the  jury  that  a  note  and  account  payable  at  a 
particular  time  and  place  after  the  time  appointed  for  their 
payment,  was  payable  at  the  residence  of  the  debtor,  and  that 
it  "  made  no  difference  if  the  debt  was  payable  in  Charleston 
or  Georgia,  after  it  was  past  due." 

2.  Because  Lub  Honor  charged  the  jury  that  a  contract  by 
a  debtor  to  pay  a  certain  sum  at  a  particular  place,  was  dis- 
charged as  to  the  payment  at  the  place  specified,  by  his  failure 
to  pay  at  the  specified  time. 

3.  Because  his  Honor  erred  in  charging  the  jury,  that  the 
sending  of  the  money  by  mail  by  a  debtor,  without  its  receipt 
by  the  creditor,  was  the  payment  of  a  debt  payable  at  a  place 
different  from  the  debtor's  residence. 

4.  Because  his  Honor  erred  in  charging  the  jury,  that  the 
letter  of  the  23d  of  December  of  the  plaintiffs,  was  an  order  to 
remit  by  mail,  and  that  said  letter  waived  the  payment  in 
Charleston. 

5.  Because  the  verdicts  were  in  other  respects  contrary  to 
law  and  evidence* 

Moury,  for  appellants. 

McCreadjfy  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  This  case  depends  upon  the  propriety  of 
the  remittance  which  the  defendant  made.  If  the  plaintiffs 
authorized  that  remittance  to  be  made  at  the  time  and  in  the 
mode  which  were  taken,  they  assumed  the  risk,  and  in  effect 
agreed  that  the  delivery  of  current  bank  bills,  by  a  letter  duly 
mailed  and  addressed  to  them,  should  be  a  payment  to  them ; 
and  this,  notwithstanding  that  the  note,  then  long  past  due, 
was  payable  at  their  Office  in  Charleston. 

Improper  delay  has  been  imputed  to  the  defendant.  His 
letter  to  plaintiffs  was  dated  December  13th,  and  was  answered 
December  16th.  From  this  it  is  apparent  that  communication 
between  the  parties  by  mail  required  only  a  short  time,  and  it 
is  argued  that  the  remittance  should  have  been  made  about 
December  20th,  that  the  delay  until  January  11th  was  unjus- 
tifiable. But  it  is  to  be  observed  that  it  was  only  the  amount 
of  his  account,  (which  when  corrected,  was  seventy-eight  dollars 
and  sixty  cents,)  which  in  the  letter  of  December  13th,  defend- 
ant said  he  was  ready  to  remit ;  that  payment  of  the  note  by 
Mr.  Wall,  was  in  contemplation  of  the  parties,  although  the 
plaintiffs  held  the  defendant  to  his  liability  thereon ;  that  in 
the  letter  of  December  16th,  the  plaintiffs  sent  a  statement, 
wherein  the  interest  of  the  note  is  calculated  until  December 
30th,  the  defendant  is  called  the  bearer,  and  is  instructed  to 
collect ;  and  that  the  whole  amount  set  down  in  the  statement 
(two  hundred  and  ninety-seven  dollars  and  thirty-seven  cents,) 
was  remitted,  showing  that  the  collection  was  not  made  before 
December  30th.  Under  these  circumstances,  the  delay  does 
not  seem  to  be  such  as  was  inconsistent  with  the  instructions. 

The  term  remit  does  not  of  itself  mean  remit  by  mail.  But 
when  it  is  remembered  that  Cook's  Law  Office,  the  place  of 
defendant's  residence,  was  remote  from  any  bank ;  that  a  safe 
private  conveyance  thence  to  Charleston  was  not  likely  to  be 
obtained  in  reasonable  time,  and  that  remittance  by  mail  was 
there  usually  adopted  and  had  proved  safe,  it  will  be  perceived 
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that  in  using  the  term  remit,  the  defendant  had  reference  to 
the  mail.  And  the  letter  of  the  plaintiffs  wherein  the  defendant 
is  directed  to  "  remit  to  us  as  soon  as  received,"  and  told  that 
by  so  doing  he  would  "confer  an  obligation,"  shows  that  the 
plaintiffs  used  the  term  in  the  same  sense  as  defendant  had 
done.  How  was  the  defendant  to  remit  as  soon  as  received,  if 
he  was  not  to  do  it  by  mail  ? 

It  has  been  suggested  that  the  defendant  should  have  cut  the 
bills,  and  sent  halves  by  one  mail,  and  the  other  halves  by  the 
next  mail.  This  measure  of  caution  may  be  sometimes  advisa- 
ble, but  it  is  enough  for  this  case  to  say,  that  the  plaintiffs  did 
not  expressly  require  it,  and  that  its  adoption  is  not  so  usual 
that  a  direction  to  remit  by  mail  must  be  presumed  to  imply  it. 

Notice  of  the  remittance  given  immediately  afterwards,  (to 
confirm  the  transaction  as  some  of  the  witnesses  phrase  it,) 
does  not  appear  to  the  Court  to  be,  in  the  absence  of  express 
instructions,  required  by  reason  or  established  usage.  The 
letter  containing  the  remittance,  of  course  contained  notice  of 
it.  The  expectation  of  all  parties  was,  that  that  letter  would 
be  received  in  due  course  of  mail,  and  the  propriety  of  defend- 
ant's inquiring  about  it,  before  the  delay  of  an  answer  acknow- 
ledging its  receipt  excited  his  alarm,  does  not  appear  so  plain, 
that  from  the  defendant's  delay  until  February  18th,  blameable 
negligence  on  his  part  must  be  inferred.  If  the  plaintiffs 
directed  the  remittance  by  mail,  as  we  think  they  did,  it  was 
for  them  to  add  the  requisition  of  any  special  formalities  not 
usual  in  the  regular  deposit  of  a  letter  in  the  post-office,  which 
they  intended  to  make  conditions  of  their  agreement  to  assume 
the  risk. 

The  motion  is  dismissed. 

Withers  and  Glover,  JJ.,  concurred. 
Motion  dismissed. 
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Graff  &  Co.  vs.  R.  &  A.  P.  Caldwell. 

New  trial  ordered  for  the  third  time  for  error  1b  the  Instructions  of  the  Recorder 

to  the  jury. 

IN  THE  CITY  COURT  OP  CHARLESTON,  MAY  TERM,  1855. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 

"As  I  understand  this  case,  (all  the  facts  in  which,  have  been 
submitted  to  a  jury,  upon  two  several  occasions,)  it  is  simply 
this,  the  plaintiffs  merchants  in  Baltimore,  sold  to  one  Bingley, 
then  being  in  Baltimore,  several  casks  or  hogsheads  of  brandy, 
which  under  his  (Bingley's)  direction,  were  shipped  to  the  de- 
fendants, Auctioneers  and  Commission  Merchants,  in  Charles- 
ton. The  usual  bills  of  lading  for  these  goods,  were  signed  by 
the  masters  or  authorized  officers,  of  the  Schooner  Maryland. 
They  were  consigned  directly  to  the  defendants.  Previously 
to  the  arrival  of  the  goods,  the  defendants,  had  received  from 
Bingley,  by  mail,  one  of  the  bills  of  lading,  upon  the  faith  of 
which,  it  would  appear,  they  had  made  advances  to  Bingley,  to 
the  amount,  or  nearly  so,  of  the  value  of  the  goods.  Bingley's 
name  did  not  appear  in  the  bill  of  lading,  that  is  to  say, 
the  goods,  were  consigned,  not  to  Bingley  or  his  order,  but 
directly  to  the  defendants,  without  any  notice,  or  intimation 
from  the  plaintiffs  to  the  defendants,  in  regard  to  any  supposed 
right  of  property  or  interest  of  the  plaintiffs,  in  the  shipment, 
previously  to  its  arrival. 

"Upon  the  arrival  of  the  goods,  and  after  part  delivery  of 
the  same,  the  agent,  of  the  Schooner  Maryland,  received 
instructions,  not  to  deliver  the  same,  to  the  consignees.  He 
communicated  his  instructions  to  the  defendants,  they  claimed 
the  right  of  possession  to  the  goods  shipped  to  them,  as  the 
consignees  and  as  having  already  advanced  to  the  party,  from 
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whopa  they  had  received  the  bill  of  lading,  and  knew  nothing  of 
the  plaintiffs  in  the  transaction.   The  goods  were  afterwards  sold 
at  auction,  on  account  of  Bingley,  and  the  proceeds  were  placed 
to  the  credit  of  his  account  with  the  defendants.     The  plain- 
tiffs now  claim  to  recover  in  this  action,  the  amount  of  the  sales 
(either  in  whole  or  in  part)  from  the  defendants  as  accountable 
to  them,  and  not  to  Bingley.    The  gist  of  their  claim,  appeared 
to  depend  upon  the  allegation,  that  as  between  themselves  and 
Bingley,  the  sale  being  a  conditional  one,  and  the  terms  of  the 
sale  not  complied  with,  that  the  possession  of  the  bill  of  lading, 
was  no  absolute  transfer  of  the  property,  either  to  him,  or  to 
the  persons  to  whom,  under  his  (Bingley's)  directions,  the  goods 
were  consigned.     It  was  not  pretended  by  the  plaintiffs,  that 
the  defendants  acted  otherwise,  than  in  the  utmost  good  faith, 
in  the  entire  transaction.     Their  complaint  seemed  rather  to 
be,  that  they  had  been  deceived  by  Bingley,  in  the  sale,  and 
that  he  had  not  complied  with  the  conditions  as  understood 
between  them.    As  between  Bingley  and  the  plaintiffs,  the  con- 
dition of  the  sale  referred  to,  appeared  to  be  cash,  before  or  on 
delivery  of  the  goods ;  the  cash  was  not  paid,  but  the  goods  were 
shipped  by  the  plaintiffs,  under  the  direction  of  Bingley,  to  the 
consignees,  (the  defendants)  in  Charleston,  and  received  by 
them  as  already  stated.     This  case  has  been  already  before  the 
Court  of  Appeals  upon  two  previous  occasions ; — upon  the  first 
trial,  the  Court  below,  granted  a   nonsuit,  (see  7  Richard- 
son, page  838)  the  Court  of  Appeals  set  the  nonsuit  aside, 
and  ordered  a  new  trial,  the  cause  was  retried,  and  under  the 
view  of  the  case  expressed  by  the  Court  of  Appeals,  the  jury 
found  a  verdict  for  the  defendants ;  this  was  also  appealed  from, 
and  for  the  reasons  assigned  in  the  opinion  of  the  Court  of 
Appeal  (see  8  Richardson,  page  180)  a  new  trial  was  again 
ordered ;  that  trial  was  had,  in  May  Term,  1855,  and  taking 
the  opinion  of  the  Court  of  Appeals  previously  expressed  in  the 
same  case,  as  settling  all  the  legal  principles  involved,  the  jury 
under  my  instructions  as  to  the  law,  (they  being  the  judges  of 
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the  facts,)  found  a  verdict  for  the  defendants.     The  testimony 
upon  all  these  trials  has  been  substantially  the  same,  except 
upon  the  last,  in  which  was  introduced  on  the  part  of  the  de- 
fendants for  the  first  time,  the  testimony  of  B.  M.  Alexander, 
in  regard  to  an  interview  between  Mr.  Corkey,  either  one  of 
the  plaintiffs,  or  the  acknowledged  agent  of  the  firm.    I  re- 
garded his  testimony  as  important,  (although  by  no  means  con-  . 
elusive,)  and  entitled  to  great  consideration.    The  jury,  con- 
sisting in  part  of  some  of  the  most  intelligent  merchants  in 
Charleston,  familiar  with  the  ordinary  mercantile  transaction 
of  business,  found  a  verdict  for  the  defendants.    I  have  received 
a  notice  of  appeal  from  the  plaintiffs'  attorneys,  which  will  be 
hereto  annexed.    I  will  also  endeavor  to  subjoin  a  statement  of 
the  evidence,  written  and  oral,  which  were  introduced  upon  this 
.  (as  yet)  last  trial  of  the  cause  of  Qraff  ft  Co.  vs.  JR.  ft  A.  P. 
Caldwell,  if  I  should  find  it  necessary  or  proper  to  do  so.    The 
following  are  the  grounds  of  appeal  served  on  me  by  the  plain- 
tiffs' attorneys,  which  I  suppose  dispenses  with  any  further  re- 
presentation, or  detailed  statement  of  the  case,  than  the  grounds 
of  appeal  properly  call  for. 

"  Grounds  of  appeal. 

"  His  Honor,  the  Recorder,  will  please  take  notice,  that  a 
motion  for  a  new  trial  in  this  case,  will  be  made  before  the  next 
ensuing  Court  of  Appeals,  on  the  following  grounds,  viz. : 

"1.  Because  his  Honor  erred  in  charging  the  jury  that  B.  & 
A.  P.  Caldwell  were  in  law,  not  responsible  upon  the  bill  of 
lading  to  Graff  &  Company,  and  were  therefore  not  bound  to 
account  to  them  for  the  proceeds  of  the  goods  sold  by  them  as 
auctioneers. 

"  2.  Because  his  Honor  in  commenting  on  the  opinion  ex- 
pressed by  the  Court  of  Appeals,  and  reported  in  8  Bich.  page 
133,  erred  in  stating  that  the  doctrine  of  stoppage  in  transitu 
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was  involved  in  this  case,  and  was  the  only  pretext  for  the  ac- 
tion of  Graff  &  Company,  and  that  there  being  no  insolvency 
alleged  in  this  case,  the  right  could  not  be  exercised* 

"3.  Because  his  Honor  erred  in  charging  the  jury  that  the 
possession  of  the  bill  of  lading  by  Bingley,  was  a  constructive 
delivery  of  the  goods  to  Bingley,  and  that  plaintiffs  were  bound 
to.  rebut  that  presumption. 

"  4.  Because  his  Honor  erred  in  charging  that  the  sale  as 
shown  by  the  letter  of  Graff  &  Company,  was  not  a  condi- 
tional sale,  but  was  rendered  unconditional  by  the  delivery  of 
the  bill  of  lading  to  Bingley. 

"  5.  Because  the  Court  did  not  present  to  the  jury  one  single 
aspect  of  the  case  in  which  the  plaintiffs  could  by  possibility 
recover. 

"  6.  Because  in  other  respects,  the  verdict  was  contrary  to 
law  and  evidence. 

Brown  &  Porter, 

Appellants9  Attorneys.  • 

"  In  answer  to  the  first  ground  of  appeal,  I  have  to  state, 
that  although  in  giving  a  history  of  the  case,  or  in  commenting 
upon  it,  I  must  have  necessarily  said  that  I  had  originally 
doubted  the  plaintiffs'  right  of  recovery  against  the  defendants, 
upon  the  simple  force  and  effect  of  the  mere  bill  of  lading  to 
them,  unaided  by  any  extrinsic  evidence,  yet,  as  the  Court  of 
Appeals  had  decided  otherwise,  and  that  the  defendants  were 
accountable  to  the  plaintiffs  prima  facie  at  least,  and  bound  to 
show  and  submit  their  defence  to  tbe  jury,  that  point  should  be 
regarded  as  settled  and  beyond  question. 

"As  to  the  second  ground  of  appeal,  I  may  have  remarked 
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to  the  jury,  that  I  thought  the  plaintiffs'  claim  against  the  de- 
fendants in  this  case,  was  founded  upon,  or  more  or  less  con- 
nected with,  the  exercise  of  the  right  of  stoppage  in  transitu  ; 
but  in  all  my  instructions  to  the  jury,  I  called  their  attention 
to  the  cardinal  principles  upon  which  the  Court  of  Appeals  had 
decided  the  cause  should  turn.  Among  these,  the  main  one 
seemed  to  be  the  fact  (if  established),  of  an  actual  sale,  and  a 
delivery,  either  real  or  constructive,  of  the  goods  in  question, 
to  Bingley  in  Baltimore. 

44  As  to  the  third  ground,  I  did  think  under  the  circumstances, 
and  so  instructed  the  jury,  that,  as  between  the  plaintiffs  and 
the  defendants,  the  actual  shipping  of  the  goods  on  board  the 
schooner  Maryland,  consigned  to  the  defendants,  under  the 
direction  or  sanction  of  Bingley,  and  a  bill  of  lading  therefor 
given  to  Bingley,  amounted  to,  if  not  a  real,  at  least,  a  con- 
structive delivery  to  Bingley,  and  that  the  defendants  were, 
under  the  circumstances,  fully  warranted  in  regarding  and 
treating  with  Bingley  as  the  real  owner. 

"  As  to  the  fourth  ground  of  appeal,  I  have  to  state,  the  ar- 
gument of  the  plaintiffs1  counsel,  upon  this  branch  of  the  case, 
was,  that  it  appeared,  from  the  letter  of  Graff  &  Co.,  to  the 
defendants,  that  the  sale  of  Bingley  was  a  conditional  one,  to 
wit :  a  sale  for  cash,  and  that  the  cash  not  having  been  paid, 
the  sale  was  either  void  or  voidable  as  to  them  ;  and  therefore 
no  right  of  property  was  acquired  by  Bingley  in  the  goods  sold. 
However  this  may  have  been  as  between  the  original  parties, 
vendor  and  vendee,  even  though  a  fraud  had  been  practised, 
not  to  say  a  mere  noncompliance,  with  the  conditions  of  the 
sale,  it  could  have  no  effect  upon  the  position  of  third  parties 
without  notice,  who  had  dealt  in  good  faith  upon  the  usual  and 
legal  force  and  effect  of  the  evidence  of  his  title  to  the  goods. 
I  failed  to  discover  anything  in  the  law  which  forbade  a  vendor 
to  waive  if  he  pleased,  any  specific  or  precedent  condition  in  the 
Vol.  IX.— 22 


830  APPEALS    AT    LAW. 

.  Graff  v$.  OaldwelL 

contract  of  purchase,  by  an  actual  or  even  constructive  delivery 
of  the  goods  to  the  vendee,  at  least,  as  affecting  the  interest  of 
third  parties  dealing  with  him  as  the  true  owner. 

"  On  the  subject  of  a  conditional  sale,  the  defendants'  counsel 
cited  the  case  of  Dwpre  vs.  Harrington,  Harper's  Law  Reports, 
page  391.  I  do  not  see  the  application  of  that  case  to  this.  In 
that  case  it  was  a  part  of  the  contract  of  sale,  and  understood 
between  the  parties,  that  the  article  sold,  although  the  pos- 
session of  it  was  delivered  to  the  vendee,  should  nevertheless 
be  subject  to  a  certain  pledge  in  the  way  of  mortgage,  and 
liable  to  be  reclaimed  by  the  vendor,  upon  the  failure  on  the 
part  of  the  vendee  to  comply  with  the  condition  of  the  sale ; 
he  sold  to  a  third  party,  but  it  appeared  that  he  was  entirely 
cognizant  of  the  condition  of  sale,  had  full  notice  of  the  facts, 
and  was  therefore  to  be  regarded  as  standing  precisely  in  the 
position  of  the  original  vendee. 

"  As  to  the  fifth  ground  of  appeal,  I  admit  that  I  failed  to 
perceive,  and  therefore  did  not  suggest  to  the  jury,  any  possible 
aspect  of  the  case,  in  which  I  could  consider  the  plaintiffs  en- 
titled to  recover ;  this  may  have  been  my  misfortune,  or  if  a 
fault,  one  I  submit  to  the  Court  of  Appeals  for  their  correction. 

"I  have  already  referred  to  the  testimony  of  Mr.  Alexander, 
introduced  for  the  first  time  on  this  last  trial  af  the  cause ;  he 
testified  to  an  interview,  between  a  Mr.  Corkey,  one  of  the 
firm,  or  admitted  to  be  the  person  referred  to  in  the  letter  of 
the  plaintiffs  to  the  defendants.  This  was  after  the  misunder- 
standing had  occurred  between  the  plaintifis  and  the  defendants. 
The  goods  had  been  sold,  and  the  proceeds  placed  to  the  credit 
of  Bingley.    I  give  the  substance  of  his  evidence  below : 

" '  JR.  Jf,  Alexander,  sworn. — A  man  by  the  name  of  Corkey, 
representing  the  plaintiffs,  came  to  the  house  of  the  defendants, 
in  regard  to  this  matter,  in  the  winter  of  1852,  in  December, 
shortly  after  this  business  occurred  with  Bingley  about  this 
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brandy.  Corkey  said  he  bad  called  on  Caldwell,  to  see  about 
this  brandy — represented  himself  as  one  of  the  firm — said  that 
they  had  sold  Bingley  the  brandy,  and  he  (Bingley)  had  repre- 
sented himself  as  the  agent  of  Caldwell — they  considered 
Bingley  as  a  d— d  rascal,  and  they  would  make  him  pay  for  the 
brandy — there  was  discussion  between  the  parties — the  result 
of  which  was,  Mr.  Corkey  expressed  himself  satisfied  with 
Messrs.  Caldwell's  correctness  in  the  transaction,  and  that  they 
were  not  liable  to  them,  but  would  be  glad  to  open  a  more  ex- 
tended business. 

u  '  Gross-examined. — Brandy  was  received  in  November — 
there  was  some  hindrance  in  the  delivery  of  the  brandy. 

"*ln  reply. — Parties  were  talking  about  half  an  hour- 
knows  Bingley — would  have  advanced  at  this  time — defendants 
retained  the  proceeds/ 

"  A  copy  of  the  bill  of  lading  sued  upon,  and  one  of  the  three 
offered  in  defence,  may  be  hereto  annexed,  if  thought  neces- 
sary by  the  counsel  in  the  cause ;  also  a  copy  of  the  letter  of 
the  plaintiffs  to  the  defendants,  which  seems  to  be  material  to 
the  decision  of  the  matter  involved.  I  have  not  at  present 
before  me,  nor  been  furnised  with  copies  of  either  document, 
but  think  they  have  been  in  the  previous  recorded  history  of 
the  case,  sufficiently  stereotyped. 

"  Outside  of  the  grounds  of  appeal,  with  which  I  have  been 
served,  I  do  not  think  it  improper  to  state,  that  assuming  upon 
the  facts,  there  might  be  a  balance  in  the  hands  of  the  defend- 
ants, arising  from  the  sale  of  the  brandies,  over  and  above 
their  advances  to  Bingley,  upon  that  shipment,  yet  that  the 
plaintiffs  were  not  entitled  to  recover  in  this  form  of  action, 
whatever  amount  may  have  remained  in  their  hands,  after 
their  reimbursement  of  the  advances  made  to  Bingley.  That 
supposing  this  to  be  the  fact,  (of  which  the  jury  were  to  judge 
upon  the  evidence  submitted  to  them,)  the  result  would  be,  that 
the  defendants  having  no  privity  of  contract  with  the  plaintiffs, 
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in  regard  to  the  goods  in  question,  or  their  proceeds,  would 
simply  stand  in  the  relation  of  debtors  to  Bingley,  and  the 
funds  in  their  hands  liable  to  be  attached  by  the  plaintiffs,  in 
Bingley's  absence,  as  attaching  creditors." 

Brown,  Porter,  for  appellants. 

McOready,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  it  is  with  deep  regret  that  we 
are  constrained  to  order  it  back  for  a  third  examination  in  the 
City  Court.  This  regret  arises,  not  from  the  number  of  times 
that  this  case  has  to  pass  the  review  of  this  or  the  City  Court 
For  justice  ought  to  be  attained,  no  matter  how  many  trials 
may  be  necessary  for  that  purpose.  But.  our  regret  is,  that  the 
Recorder  should  so  manifestly  set  himself  to  obtain  a  result 
directly  in  opposition  to  the  unanimously  expressed  views  qf 
this  Court.  How  useless  such  a  course  is,  may  be  seen  in  the 
sequel  of  this,  as  it  has  been  in  many  other  cases.  Two  things 
have  been  settled  by  the  previous  adjudications.  1st.  That 
the  defendants  were  liable  to  account  to  the  plaintiffs  for  the 
proceeds  of  the  goods,  unless  they  (the  defendants)  could  show 
that  the  right  of  these  plaintiffs  has  been  transferred  to  some 
other  person.  2d.  That  the  mere  possession  of  the  bill  of  lading 
by  Bingley,  did  not  authorise  the  defendants  to  consider  him 
as  owner.     7  Rich.  333 ;  8  Rich.  129. 

Neither  of  these  propositions  seem  to  have  met  the  approba- 
tion of  the  Recorder.  For  under  the  third  head  of  his  charge 
as  stated  in  his  report,  he  attached  all  the  consequences  of 
ownership  to  the  bill  of  lading,  delivered  to  Bingley.  For  as 
to  the  shipment  at  Baltimore  and  consignment  to  the  defend- 
ants neither  constituted  any  evidence  of  ownership  on  the  part 
of  Bingley.  Yet  the  Recorder  found  in  them  and  the  possession 
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of  the  bill  of  lading,  a  constructive  delivery  of  the  goods  to 
Bingley.  In  considering  the  question  of  a  conditional  sale,  we 
think  the  Recorder  was  also  in  error. 

If  the  facts  showed,  as  the  plaintiffs  contended,  that  their  sale 
was  conditional,  I  have  no  doubt  that  the  defendants  could  not 
set  up  any  rights  of  Bingley  against  it.  For  they  are  not  pur- 
chasers* They  are  the  consignees  of  the  plaintiffs  undertaking 
to  show  that  they  were  right  in  paying  a  part  of  the  proceeds 
of  the  goods  sold  by  them  as  auctioneers  to  another  person. 
So,  too,  it  appears  that  they  had  funds  of  Bingley  to  an  amount 
very  nearly  sufficient,  if  not  quite  enough  to  reimburse  their 
advance.  In  either  point  of  view  this  is  substantially  an  attempt 
to  protect  Bingley  as  the  purchaser  of  the  plaintiffs'  goods, 
when  he  has  not  paid  a  dollar  for  them,  and  therefore  has  failed 
to  comply  with  the  condition  of  the  sale.  How  does  a  defence 
thus  set  up  an9  maintained  comport  with  mercantile  fairness 
and  justice  ?  The  Recorder  tells  us  he  failed  to  perceive  any 
aspect  of  the  case  in  which  he  thought  the  plaintiffs  entitled  to 
recover,  and  therefore  did  not  present  any  grounds  to  the  jury 
in  which  they  might  recover.  This  is,  to  say  the  least,  rather 
a  strange  submission  to  a  jury.  Every  case,  litigated  as  this 
has  been,  one  would  think  had  two  sides  to  it  deserving  of  being 
looked  at  by  a  jury.  To  me  it  seems  the  plaintiffs  have  a  great 
deal  to  present  to  the  consideration  of  the  jury  to  show  that 
they  are  entitled  to  recover. 

Beyond  all  doubt  they  were  once  owners.  So,  too,  they 
shipped  the  goods  to  the  defendants.  Resting  there,  the  deci- 
sion in  7  Rich.  333,  gave  them  a  plain  right  to  recover.  How 
has  that  been  defeated  ?  It  could  only  be  defeated  by  showing 
a  sale  to  Bingley.  Has  this  been  done  ?  The  bill  of  lading 
received  by  defendants  from  Bingley  does  not  prove  it.  It 
may  be  that  that  fact,  coupled  with  Mr.  Alexander's  testimony, 
may  bring  a  jury  to  that  conclusion.  But  it  must  be  remem- 
bered the  case  was  not  thus  submitted  to  the  jury. 

The  plaintiffs,  however,  are  entitled  to  have  opposed  to  this 
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view,  their  letter,  which  was  in  evidence,  showing  a  conditional 
sale  to  Bingley  in  the  first  instance,  and  then  a  shipment  on 
their  own  account  to  the  defendants,  and  the  statement  in  one 
of  Mr.  Baker's  letters,  that  the  defendants  promised  to  keep 
the  nett  proceeds  of  the  sale  of  brandy  subject  to  the  plaintiffs' 
order,  and  in  another,  "  if  Bingley  would  pay  to  them  (the 
plaintiffs)  the  defendants'  advance,  they  (the  defendants)  would 
account  for  the  remainder." 
The  motion  for  a  new  trial  is  granted. 

Wardlaw,  Withers  and  Whither,  JJ.,  concurred. 
Motion  granted, 
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J.  Lawton  &  Co.,  vs.  W.  F.  &  S.  P.  Manbr,  Ex'rs  op 
J.  S.  Manbr. 

Where  a  guarantor  is  sought  to  be  charged  upon  a  letter  for  future  credit  to  be 
given  to  a  third  person,  it  must  be  shewn,  as  a  general  rule,  that  notice  of  the 
acceptance  of  the  guaranty,  was  given. 

Where  the  proposition  to  guaranty  came  from  the  plaintiffs,  and  there  were  other 
circumstances  from  which  knowledge  of  the  acceptance  might  be  inferred : — 
Held,  that  it  was  error  to  nonsuit  the  plaintiffs ;  and  the  case  was  sent  back 
that  the  jury  might  deoide  whether  the  guarantor  had  notioe. 

BEFORE  GLOYER,  J.,  AT  CHARLESTON,  SPRING   TERM, 

1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  assumpsit,  to  recover  a  balance  due 
on  sundry  open  accounts  for  goods  sold  and  delivered  to  one 
Baker,  on  the  following  guaranty  of  J.  S.  Maner,  the  defend- 
ants' testator: 

'Brighton,  S.  C9  February  6, 1851. 
"  *  Messrs.  Joseph  Lawton  &  Co., 

"  *  Gentlemen : — Mr.  Baker  informs  me  he  had  a  conversa- 
tion with  Mr.  Smith,  (of  your  firm,)  in  which  he  stated  to  Mr. 
Baker,  if  he  would  get  me  to  be  responsible  for  him  to  you,  or 
in  other  words,  give  Mr.  Baker  a  letter  of  credit  to  you,  he 
would  sell  him  on  longer  time,  say  nine  months  or  one  year. 

"  *  This  is,  therefore,  to  inform  you,  that  I  will  be  responsi- 
ble for  Mr.  Baker  for  the  amount  of  one  thousand  dollars, 
($1,000.)" 

Respectfully,  yours,  &&, 

John  S.  Maner.' 

"  Goods  were  sold  and  delivered  by  plaintiffs  to  Baker,  from 
11th  February,  1851,  to  24th  March,  1852,  amounting  to 
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$1,470;  in  part  payment  of  which,  Baker  paid  $508  08. 
After  the  death  of  John  S.  Maner,  the  defendants,  his  execu- 
tors, addressed  the  following  letter  to  the  plaintiffs : 

*  Brighton,  June  22d,  1853. 

"  '  Messrs.  Joseph  Lawton  &  Co., 

"  '  Gentlemen : — We  received  your  letter  a  few  days  since, 
and  would  have  replied  sooner,  but  waited  to  see  Mr.  Baker, 
who  says  he  is  unable  to  do  any  thing  at  this  time,  but  will  try 
to  make  arrangements  to  have  a  settlement  with  you  next  fall. 
If  he  fails  in  so  doing,  we  will  endeavour  to  make  your  claims 
against  him  good.  Please  inform  us  how  this  arragement  will 
suit  you. 

Very  respectfully, 

W.  F.  &x  S.  P.  Maner.' 

"  The  plaintiffs  having  closed  their  evidence,  a  nonsuit  was 
granted  on  defendants'  motion,  on  the  ground,  that  John  S. 
Maner  received  no  notice  of  the  acceptance  of  his  guaranty 
by  the  plaintiffs.  Nor  did  it  appear  to  the  presiding  Judge 
that  the  want  of  notice  was  waived  by  the  letter  of  the 
executors." 

The  plaintiffs  appealed  and  now  moved  this  Court  to  set 
aside  the  nonsuit  ordered  by  his  Honor,  upon  the  grounds : 

1.  Because  the  plaintiffs  were  not  compelled,  by  law,  to  prove 
explicit  notice  in  this  case  to  the  guarantor,  John  S.  Maner, 
deceased. 

2.  Because  the  proposition  for  guaranty  came  from  the 
plaintiffs  ;  and  the  moment  the  said  John  S.  Maner  agreed  to 
their  proposal,  and  signed  and  delivered' his  letter  of  credit  of 
the  6th  of  February,  1851,  he  became  bound  by  it,  and  no 
other  or  further  notice  to  him  was  necessary  from  the  plaintiffs, 
or  from  any  one  else. 
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8.  Because,  that  the  said  John  S.  Maner,  deceased,  had  such 
notice,  is  proved  by  the  express  words  of  the  guaranty  itself. 

4.  Because  proof  of  notice  is  in  effect  waived  by  the  said 
executors,  W.  F.  &  8.  P.  Maner,  in  their  letter  of  the  22d 
June,  1853,  to  the  said  Joseph  Lawton  &  Co. 

De  Treville,  for  appellants. 

Fielding,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitnbr,  J.  The  facts  are  very  succintly  stated  in  the 
brief.  In  the  argument  it  has  been  questioned  whether  the 
guarantor  is  entitled  to  notice  of  acceptance  in  any  case,  unless 
stipulated  for  in  the  guaranty. 

Upon  this  general  question  there  is  certainly  conflict,  espe- 
cially in  the  American  cases.  Under  the  lead  of  such  eminent 
Judges  as  Marshall  and  Story,  the  weight  of  authority  may  be 
regarded  as  preponderating  in  favor  of  the  rule  that  "  upon  a 
letter  of  guaranty  addressed  to  a  particular  person  or  to  per- 
sons generally,  for  a  future  credit  to  be  given  to  the  party  in 
whose  favor*  the  guaranty  is  drawn,  notice  is  necessary  to  the 
guarantor  that  the  person  giving  the  credit  has  accepted  or 
acted  upon  the  guaranty,  and' given  the  credit  on  the  faith  of 
it."    Adams  vs.  Jones,  12  Pet.  212. 

Justice  Story  holds  this  to  be  no  longer  an  open  question  in 
that  Court,  and  cites  numerous  cases.  After  discussing  the 
reasonableness  of  the  rule,  he  adds,  "  If,  therefore,  the  ques- 
tion was  entirely  new  we  should  not  be  disposed  to  hold  a 
different  doctrine :  and  we  think  the  English  decisions  are  in 
entire  conformity  with  our  own."  Eight  years  before  this  case 
Judge  O'Neall  said,  in  the  case  of  Solle  £  Warley  vs.  Meugy, 
1  Bail.  620,  "  it  was  settled  that  the  guarantor  was  not  liable 
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unless  he  had  notice  of  the  acceptance  of  the  guaranty  within 
a  reasonable  time,"  and  although  other  conclusive  questions 
were  raised,  on  which  it  is  said  that  case  may  well  have  gone, 
nevertheless  this  Court  recognizes  the  principle,  and  we  think 
it  has  been  received  as  law  since,  in  this  State,  though  perhaps 
there  has  been  no  express  adjudication  on  that  point.  In  some 
of  the  States  this  doctrine  is  questioned,  and  at  least  has  been 
much  modified,  as  may  be  seen  by  reference  to  some  of  the 
New  York  cases.  This  opposing  view  is  presented  very  fully 
in  Douglass  v.  Howland,  24  Wend.  35 ;  Whitney  v.  QrooU 
Idem,  82  ;  Smith  £  Crittenden  vs.  Dunn,  6  Hill,  543. 

Again,  conceding  the  general  proposition,  it  haer  been  urged 
with  much  force,  that  the  circumstances  here  are  peculiar — that 
the  reason  of  the  rule  does  not  exist,  and  hence  the  rule  itself 
should  not  attach.  I  have  not  found  any  analogous  case,  and 
in  my  researches  have  been  struck  with  the  fact,  how  rare  it 
is  that  the  language  of  these  instruments  is  such  as  to  make  the 
decision  of  one  an  exact  authority  in  another* 

The  contract  of  purchase  and  sale  as  between  the  original 
parties  was  evidently  under  a  course  of  negotiation.  The 
plantiffs  had  expressed  a  willingness  to  sell  on  such  time  as 
would  suit  the  purchaser,  if  defendant's  testator  would  become 
responsible;  and,  thereupon,  the  testator  by  his  letter  of 
guaranty  informed  the  plaintiffs  he  would  become  responsible 
for  the  amount  of  one  thousand  dollars. 

This  is  not  a  general  letter  'of  guaranty,  neither  is  it  the 
usual  case  of  one  inviting  a  credit  in  behalf  of  his  friend  where 
there  is  uncertainty  how  the  credit  of  either  might  be  regarded, 
and  whether  any  contract  might  be  induced.  In  reference  to 
the  guaranty  the  proposition  comes  from  the  plaintiffs,  and  the 
guarantor  assented.  The  terms  on  which  the  credit  would  be 
given  were  stated,  and  they  are  met  and  accepted  by  the  guar- 
antor. These,  it  is  said,  are  the  elements  of  a  complete  con- 
tract. The  undertaking  was  absolute  and  specific,  and  the 
delivery  of  the  goods  on  the  presentation  of  the  letter  in  pur- 
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finance  of  the  previous  engagement  was  the  natural  consequence 
of  all  that  had  preceded.  To  some  members  of  the  Court  it 
appears  that  the  instrument  in  question  under  such  circum- 
stances might  well  be  held  to  fix  liability,  without  explicit 
notice  under  the  general  rule. 

There  is  another  aspect  of  the  case  to  be  considered — a  non- 
suit was  ordered  on  Circuit  on  the  ground  that  the  guarantor 
had  not  received  notice  of  the  acceptance  of  his  guaranty. 

Looking  to  the  whole  transaction,  as  well  the  circumstanoes 
already  enumerated,  as  those  additional  to  be  found  in  the  rela- 
tion in  which  Baker  and  Maner  stood  to  each  other,  their  resi- 
dence in  the  same  neighborhood,  the  letter  of  the  executors, 
though  not  amounting  to  a  waiver  of  proof,  yet  clearly  dis- 
closing the  fact  that  they  too  had  at  least  some  knowledge  of 
the  transaction,  and  felt  no  surprise  that  the  estate,  with  which 
they  were  entrusted,  was  looked  to :  such  a  train  of  circum- 
stances might  well  presuppose  privity  and  knowledge  on  the 
part  of  the  guarantor  that  credit  had  been  obtained  on  the 
faith  of  his  guaranty.  These  are  matters  very  proper  for  the 
consideration  of  a  jury,  and,  in  the  opinion  of  this  Court,  might 
well  have  justified  a  finding  of  that  fact  favourable  to  the  plain- 
tiffs. It  is  not  deemed  material  whether  that  knowledge  may 
have  been  derived  from  the  plaintiffs  or  from  Baker. 

The  motion  to  set  aside  the  nonsuit  is  granted,  and  a  new 
trial  ordered. 

O'Neall,  Withers,  and  Munro,  JJ.,  concurred. 

Wardlaw,  J.,  absent. 

Motion  granted. 
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John  Woodward  vs.  Levi  Moore. 

Where  the  plaintiff  in  tre$paaa  quare  clautum  /regit,  recovers  but  $5,  the  only  plea 
being  the  general  issue,  he  ii  not  entitled  to  costs  under  the  Act  7  Stat.  297. 

BEFORE  WHITNER,  J.,  AT  HORRY,  SPRING  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  appeal  from  the  clerk's  taxation  of  costs.  The 
action  was  trespass  quare  clausumj regit,  and  the  plaintiff  had 
recovered  a  verdict  of  five  dollars.  It  was  said  and  conceded 
that  defendant  had,  under  the  general  issue,  relied  on  title,  and 
that  in  fact  on  the  trial  of  the  case  the  title  of  the  parties 
to  the  land  was  contested.  The  clerk  had  taxed  full  costs 
against  the  defendant,  I  thought  incorrectly,  and  an  order  was 
granted  setting  aside  this  taxation.  The  clause  of  the  Act  is 
in  the  following  words : '  That  hereafter  in  all  actions  of  tres- 
pass to  try  titles  to  lands,  in  all  actions  of  trespass  on  the  case, 
in  all  actions  of  trover,  and  in  all  fictions  of  detinue,  or  any  of 
them,  brought  to  establish  or  try  the  right  of  title  in  any  kind 
of  property,  if  the  plaintiff  establishes  his  right  of  property 
therein,  he  shall  in  every  such  case,  recover  and  have  his  full 
costs  of  suit,  wherein  the  verdict  shall  be  above  four  dollars.' 
7  Stat.  297,  Sec.  22." 

The  plaintiff  appealed  and  now  moved  this  Court  to  reverse 
the  order  made  by  his  Honor  on  the  grounds : 

1.  Because  the  title  to  the  land  in  question  being  in  dispute, 
as  was  admitted  by  defendant's  counsel,  the  verdict  was  for  an 
amount  sufficient  to  carry  costs. 
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2.  Because  the  paid  order  was  in  other  respects,  it  is  respect- 
fully submitted,  contrary  to  law. 

Simontoriy  for  appellant. 

,  contra. 

Curia,  per  Glover,  J.  The  court  is  satisfied  with  the  con- 
struction of  the  clause  of  the  statute  copied  in  the  report,  and 
with  the  order  granted. 

It  is  only  necessary  to  add  that  the  question  is  reserved, 
whether  the  action  of  trespass  quare  clausum  fregit>  to  which 
the  defendant  pleads  liberum  tenementum,  is  an  action  "  brought 
to  establish  or  try  the  right  of  title,"  &c.,  and  within  the  pro- 
vision of  the  Act. 

Motion  dismissed. 

O'Neall,  Withers  and  Whitnbr,  JJ.,  concurred. 
Wardlaw,  J.,  absent. 
Motion  dismissed. 
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The  Chable8TON  Gas  Light  Company  vs.  The  City  Council 
of  Charleston. 

Where  an  action  against  the  master  or  employer  is  founded  upon  the  imputed 
negligence  of  the  servant  or  agent,  the  latter  is  an  inoompetent  witness  for  the 
defendant;  foiyin  case  of  reoovery,  the  record  will  be  evidence  to  show  the 
quantum  of  damages  in  an  aotion  against  the  witness  by  the  master  or  em- 
ployer. 

BEFORE  WITHERS,  J.,  AT  CHARLESTON,  SPRING  TERM, 

1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  In  cansing  five  fire-wells  to  be  constructed,  in  as  many  dif- 
ferent localities,  there  was  a  certain  degree  of  interference  with 
the  pipes  of  the  plaintiffs :  the  evidence  being  that  this  was  not 
to  be  avoided,  in  consequenoe  of  the  city  drains,  on  the  one  side, 
and  the  gas-pipes  on  the  other,  of  the  localities  used  for  the 
wells.  While  the  workmen  were  excavating,  the  pipes  were 
suspended  to  timbers  by  a  rope,  and  in  the  end  the  earth  was 
replaced  under  the  pipes ;  but  from  rains  and  natural  causes 
that  restored  earth  settled,  and  the  pipes,  where  united  by 
leaden  sodder,  opened,  in  some  cases  more,  in  others  less, 
whereby  gas  escaped,  and  expenses  were  incurred  for  mending. 
The  whole  damage  claimed  was  two  hundred  and  eighty-five 
dollars  and  seventy-one  cents.  Evidence  was  heard  as  to  care- 
lessness, and  the  reverse,  by  the  agents  of  the  defendants. 
Upon  the  point  raised,  whether  the  City  Council  was  amenable 
at  all  for  the  consequences  of  such  a  work,  seeing  that,  as  a 
municipal  government,  it  was  within  the  scope  of  its  power  and 
in  the  line  of  its  duty,  I  ruled  for  the  plaintiffs,  and  held  that 
the  council  were  accountable  for  damage  caused  to  the  plaintiffs 
by  any  blameable  negligence  on  the  part  of  the  agents  charged 
with  the  work.     Upon  his  voire  dire,  Benjamin  Lucas  said,  that 
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a  part  of  his  money  earned  in  the  construction  of  the  wells  had 
heen  retained  by  the  Mayor,  on  the  ground,  that  he  had  notice 
of  plaintiffs'  claim  for  damages,  and  he  would  retain  the  same 
till  he  ascertained  the  amount  of  damages,  but  he  (Lucas)  did 
not  recognize  his  right  to  do  so.  Trambo  may  have  been  in 
the  same  situation,  but  he  was  not  interrogated  thereto,  and 
therefore  I  do  not  know  the  fact.  At  any  rate,  I  held  Lucas 
competent,  and  Trumbo  was  likewise  heard  for  defendants. 
Verdict  for  defendants." 

The  plaintiffs  appealed  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds: 

1.  That  the  evidence  of  Lucas  and  Trumbo  should  have  been 
rejected,  as  being  interested  in  the  controversy. 

2.  That  if  the  damage  done  to  the  plaintiffs  was  the  natural 
consequence  of  the  work  of  the  defendants,  they  should  have 
been  held  liable  therefor,  as  in  other  cases  of  the  sacrifice  of 
private  rights  for  the  benefit  of  the  city. 

8.  That  if  the  damage  was  otherwise  than  natural  and  in- 
evitable, it  must  have  occurred  through  the  negligence  of  de- 
fendants' agents,  and  the  verdict  of  the  jury  was  consequently 
against  the  evidence. 

4.  That  the  charge  of  his  Honor  and  the  verdict  of  the  jury 
not  being  in  accordance  with  the  above  principles,  and  being 
otherwise  contrary  to  the  law  and  the  evidence,  should  be  set 
aside,  and  a  new  trial  ordered. 

Petigru,  Petigrew,  for  appellants. 

Porter,  City  Attorney,  contra* 
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The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  Several  grounds  are  relied  on  by  the  plaintiffs 
for  a  new  trial,  but  from  the  view  taken  of  the  case  by  a  ma- 
jority of  the  Court,  it  is  only  deemed  necessary  to  notice  the 
first,  which  questions  the  competency  of  the  witnesses  Lucas 
and  Trumbo,  because  of  their  interest  in  the  matters  out  of 
which  the  controversy  in  question  has  arisen. 

The  rule  laid  down  by  the  text  writers  on  evidence,  which 
excludes  the  testimony  of  a  witness  occupying  towards  one  of 
the  parties  to  the  suit,  the  relation  which  these  witnesses  did 
towards  the  defendants,  and  the  principle  upon  which  it  is 
founded,  may  be  stated  thus  :  That  when  the  action  against  the 
master  or  employer,  is  founded  upon  the  imputed  negligence  of 
the  servant  or  agent,  the  latter  has  an  indirect  interest  in  the 
record,  in  reference  to  a  subsequent  suit ;  for,  if  the  latter  has 
been  guilty  of  the  misconduct  imputed  to  him,  he  will  be  liable 
over  to  the  master,  or  employer ;  and,  although  in  such  action, 
the  record  in  the  first  suit  will  not  be  evidence  to  establish  the 
agent's  misconduct,  it  will,  however,  be  admissible  to  establish 
the  quantum  of  damages ;  therefore  he  has  a  direct  interest  in 
defeating  the  action.  (1  Green  Ev.  sect.  394;  1  Phil.  Ev.  101.) 

Numerous  decisions,  both  English  and  American,  might  be 
cited  in  support  of  the  rule,  but  reference  to  a  few  of  the  more 
prominent  of  them  will  suffice;  among  the  earliest  of  which,  is 
the  case  of  Martin  vs.  Hannacker,  Lord  Raym.  1007 ;  which 
was  an  action  against  the  defendant,  for  so  negligently  manag- 
ing his  ship,  that  it  ran  over  the  plaintiff's  barge.  Holt,  Chief 
Justice,  held  the  pilot  incompetent,  because  he  was  answerable . 
over  to  the  Master,  in  an  action  for  the  damages  he  sustained 
by  his  mismanagement. 

In  Green  vs.  The  New  River  Company,  4  Term  R.  589 ;  the 
action  was  for  consequential  damages  to  the  plaintiff's  horse  by 
reason  of  the  bursting  of  a  pipe,  belonging  to  the  company's 
works,  owing  to  the  defendant's  negligence.     In  answer  to  the 
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evidence  introduced  by  the  plaintiff,  the  defendants  offered  to 
call  the  turncock  himself  to  disprove  the  evidence  of  the  plain- 
tiff's witness.  This  was  objected  to  without  a  release.  Per 
curiam.  The  verdict  in  this  case  may  be  given  in  evidence 
against  him,  therefore  he  is  incompetent  without  a  release.  To 
the  same  effect  are  the  cases  of  Miller  vs.  Falconer,  1  Gamp. 
251 ;  Whitman  vs.  Watterton,  4  Car.  &  P.,  and  Marsh  vs.  Fort, 
4  Taunt.  463.  In  the  last-mentioned  case,  Borough,  J.,  said,  "  A 
distinction  has  been  taken  between  witnesses  for  a  plaintiff  and 
witnesses  for  a  defendant,  but  it  would  introduce  an  anomaly 
in  the  law  if  it  made  any  difference  in  cases  of  this  nature, 
whether  a  witness  was  called  on  one  side,  or  on  the  other." 

In  Thompson  vs.  Lathrop,  21  Pick.  33.6,  which  was  an  action 
by  an  officer,  by  whom  certain  goods  had  been  attached,  against 
another  officer,  by  whom  the  same  goods  had  been  subsequently 
attached,  and  carried  away;  the  servant  of  the  plaintiff  was 
held  incompetent  to  prove  that  the  goods  had  been  carefully 
kept,  and  that  the  defendant  knew  they  were  under  attach- 
ment, on  the  ground,  that  a  recovery  by  the  plaintiff  would  be 
either  a  bar  to  an  action  against  the  servant  for  negligence, 
or  a  part  satisfaction  of  the  plaintiff's  claim. 

But  the  case  which,  in  its  circumstances,  more  nearly  resem- 
bles the  one  under  consideration  than  either  of  the  foregoing, 
is  Flanagan  vs.  Drake,  2  Fox  &  Smith,  200,  where,  in  an 
action  against  the  defendant  for  so  pulling  down  one  of  her 
own  houses,  that  the  plaintiff's  house  was  injured ;  it  was  held, 
that  the  defendant's  architect,  retained  to  perform  the  work, 
was  incompetent  for  her  to  prove  that  the  injury  was  not 
occasioned  by  his  own  work,  and  the  following  distinction  was 
taken  by  the  Court :  "  Where  the  defendant's  servants  commit 
a  trespass  by  his  command,  they  are  competent  witnesses  for 
him,  they  being  joint  trespassers  with  him ;  otherwise,  where 
being  retained  by  him  generally  to  do  his  lawful  work,  they 
negligently  or  injudiciously  commit  an  injury  not  authorized 
by  him.  In  the  last  case  they  are  liable  over  to  him,  and 
Vol.  IX.— 23 
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therefore  are  not  competent,  for  they  are  called  to  disprove 
the  very  negligence  against  which  they  undertook. M 

This  distinction  between  acts  of  positive  wrong,  when  com- 
mitted by  an  agent  acting  under  the  authority  of  his  principal, 
and  mere  acts  of  negligence,  or  omissions  of  duty,  while  acting 
within  the  scope  of  his  employment,  will  be  found  to  consti- 
tute the  true  ground  upon  which  the  agent's  competency  to 
testify  in  the  one  case,  and  his  incompetency  to  testify  in  the 
other  is  made  to  rest ;  and  is  fully  sustained  and  illustrated  by 
Story,  in  his  Treatise  on  Agency,  where,  at  sect.  308,  he  says, 
"  The  law  upon  the  subject,  as  to  principals  and  agents,  is 
formed  upon  the  same  analogies  as  exist  in  the  case  of  masters 
and  servants.  The  master  is  always  liable  to  third  persons  for 
the  misfeasances,  and  negligences,  and  omissions  of  duty  of 
his  servants,  in  all  cases  within  the  scope  of  his  authority.  So 
the  principal  in  like  manner  is  liable  to  third  persons  for  the 
like  misfeasances,  negligences,  and  omissions  of  duty  of  his 
agent,  leaving  him  to  his  remedy  over  against  the  agent,  in 
all  cases,  where  the  tort  is  of  such  a  nature  that  he  is  entitled 
to  compensation ;"  and  at  sect.  811,  where,  in  speaking  of  the 
agent's  liability  to  third  persons  for  their  'own  positive  wrongs, 
or  when  committed  by  the  authority  of  the  principal,  he  says : 
"  In  all  such  cases,  the  agent  is  personally  responsible,  whether 
he  did  the  act  intentionally  or  ignorantly,  by  the  authority  of 
the  principal ;  for  the  principal  could  not  confer  on  him  any 
authority  to  commit  a  tort  upon  the  rights  or  the  property  of 
another." 

The  principle  to  be  deduced  from  the  authorities,  then,  I 
take  to  be  this — that  where  a  trespass  is  committed  by  an 
agent,  acting  outside  of  his  authority,  the  principal  is  not 
liable,  but  the  agent  is  alone  responsible  to  the  party  injured. 
See  M'ClenaghcOn  vs.  Brock,  5  Rich.  17.  But  if  the  injury  be 
committed  by  the  authority  of  the  principal,  then  both  are 
trespassers,  and  the  party  injured  may  proceed  against  them, 
either  jointly  or  severally.     If  he,  however,  proceeds  against 
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(he  principal  in  a  separate  action,  then  is  the  agent  a  compe- 
tent witness  for  his  principal,  for  in  no  court  can  the  former 
be  held  responsible  over  to  the  latter.  But  where  the  action 
is  against  the  principal,  for  consequential  damages,  resulting 
from  the  negligence  of  the  agent,  acting  within  the  sphere  of 
his  employment — as  was  the  case  here — and  for  which  the 
principal  is  in  general  alone  responsible  to  the  party  injured, 
and  not  the  agent,  who  is  only  responsible  to  his  principal  in 
the  event  of  a  recovery  against  him,  and  the  tort  is  of  such 
a  nature  as  that  he  is  entitled  to  compensation,  then  it  is  clear 
that  the  agent  is  incompetent  without  a  release. 

As  the  rule  in  question  is,  however,  supposed  to  conflict  with 
some  of  our  own  decisions  on  the  subject,  and  especially  so 
with  the  cases  of  Burrows  vs.  Reeves,  1  N.  &  M'C.  427,  and 
Duncan  vs.  Bell,  2  N.  &  M'C.  159,  a  brief  examination  of 
these  cases  is  deemed  proper,  from  which  it  will  appear,  that 
there  is  not  the  slightest  collision  between  either  of  them  and 
the  case  under  consideration.  In  the  first  mentioned  case,  the 
action  was  by  the  master  of  a  vessel  against  the  owner,  to 
recover  certain  freight  which  had  been  received  by  the  latter 
to  his  use.  To  this  demand  the  owner  set  up  in  discount  the 
value  of  a  boat  belonging  to  the  vessel,  and  vphich  had  been 
delivered  with  her  to  the  master ;  and  a  seaman  belonging  to 
the  vessel  was  introduced  as  a  witness  on  behalf  of  the  master, 
to  prove  that  the  boat  had  been  lost  without  his  fault ;  his  tes- 
timony was  objected  to  by  the  owner,  on  the  ground,  that  he, 
as  well  as  the  master,  was  liable  to  the  owner  for  all  losses 
which  happened  on  board  the  vessel.  In  sustaining  the  com- 
petency of  the  witness,  the  Court  said :  "  Admitting  the  posi- 
tion assumed  in  the  ground,  that  at  most,  the  witness,  if  at 
all  liable  to  the  defendant  (the  owner)  stood  in  the  same  situa- 
tion as  to  the  plaintiff,  (the  master,)  by  whom  he  was  called ; 
and  not  being  a  party  to  the  suit,  he  was  competent.  And  if 
liable  to  the  plaintiff,  it  must  arise  out  of  his  individual  negli- 
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ligence  in  relation  to  the  boat,  which  was  not  the  subject  in 
issue  between  these  parties,  and  he  was  therefore  admissible." 

Now  it  is  very  obvious,  that  so  far  from  Burrows  and  Beeves 
being  a  parallel  case  to  the  one  in  hand,  it  on  the  contrary, 
exhibits  a  condition  of  things  in  almost  every  particular, 
directly  the  reverse  ;  for  instead  of  an  action  by  a  third  party 
against  the  principal,  charging  him  with  an  injury  resulting 
from  the  negligence  of  his  agent,  while  acting  within  the  sphere 
of  his  employment,  we  have  an  action  by  the  principal  him- 
self against  his  own  agent,  charging  him  with  the  negligent 
loss  of  a  chattel,  to  whose  care  it  had  been  confided,  and  for 
the  safe  custody  of  which,  he  was,  from  the  very  nature  of  his 
employment,  alone  responsible  to  his  principal. 

But  again,  in  Jordan  vs.  White,  4  Mart.  Louisiana  Rep.  N. 
S.  p.  335,  it  was  held,  that  the  mate  was  a  competent  witness 
for  the  master  in  an  action  by  the  owners  for  negligence ;  for 
the  mate  is  not  the  servant  of  the  master  in  such  sense  as  shall 
exclude  hinf  from  testifying ;  he  is  rather,  like  the  master,  the 
servant  of  the  owner. 

If  the  law  laid  down  in  this  case  be  correct,  and  there  can 
be  no  good  reason  for  questioning  its  authority,  it  presents  a 
far  more  satisfactory  ground,  upon  which  to  rest  the  compe- 
tency of  the  seaman's  testimony,  than  the  reasons  assigned  for 
it  in  the  opinion  of  the  Court. 

But  conceding,  according  to  the  principle  adjudged  in  the 
Louisiana  case,  the  seaman  to  have  been  the  servant  of  the 
owner ;  and  further  more,  that  he  was  alike  responsible  with 
the  master  for  the  negligent  loss  of  the  chattel  sued  for, 
still  it  is  clear,  that  this  by  no  means  affected  his  competency; 
for  not  having  been  called  to  testify  in  behalf  of  his  principal, 
but  on  the  contrary,  in  behalf  of  the  opposite  party,  his  position 
was  clearly  that  of  a  witness  who  is  called  to  testify  against 
his  own  interest ;  for  while  the  effect  of  his  testimony  was  to 
absolve  the  master  from  responsibility;  its  inevitable  ten- 
dency was  to  fasten  responsibility  upon  himself. 
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But  admitting  the  seaman  to  have  been  interested  in  the 
result  of  the  suit,  there  is  another  ground  upon  which  his 
competency  might  very  well  have  been  sustained ;  I  mean  the 
common  law  exception  to  the  general  rule,  which  disqualifies  a 
witness  from  testifying  in  a  cause,  where  he  has  an  interest  in 
the  result;  and  which  is  said  by  the  text  writers  to  depend 
upon  the  principle  of  necessity  and  public  convenience ;  and 
is  thus  stated  by  Mr.  Justice  Buller :  "  That  a  party  interested 
will  be  admitted  where  no  other  evidence  is  reasonably  to  be 
expected."  It  is  upon  this  ground,  that  agents,  factors  and 
servants,  are  held  competent  to  prove  the  making  of  contracts, 
the  sale  of  goods,  or  the  receipt  of  money ;  and  the  master  and 
crew  of  a  ship,  to  testify  in  cases  of  collision,  and  salvage. 

In  reference  to  the  other  case,  Duncan  vs.  Bell,  the  case 
was  this :  A.  had  sold  a  horse  to  B.  and  B.  had  sold  it  to  0. 
and  in  an  action  as  to  the  soundness  of  the  horse,  A  was  held 
a  competent  witness. 

In  sustaining  the  competency  of  the  witness  in  this  case,  it 
matters  not  whether  the  reasoning  of  the  court  was  sound  or 
unsound,  for  it  is  sufficient  that  the  witness  did  not  sustain 
towards  either  of  the  parties  to  the  suit,  the  relation  of  agent, 
or  servant ;  for  without  the  existence  of  one  or  other  of  these 
relations,  there  can  be  no  pretence  for  saying  that  the  cases 
are  at  all  analogous. 

The  motion  is  granted. 

O'Neall  and  Glovbr,  JJ.,  concurred. 

Withers,  J.,  dissenting.  It  is  to  be  regretted  that  the 
appeal  is  decided  upon  a  question  of  evidence,  for  the  matter 
of  interest  to  both  parties  lies  behind  it.  I  regret  this  the 
more,  because  I  doubt  the  correctness  of  the  judgment  pro- 
nounced upon  the  only  point  considered.  I  am  aware  that  Mr. 
Greenleaf,  in  his  Treatise  on  Evidence,  (and  he  is  by  no  means 
alone,  nor  wanting  in  the  authority  of  cases,  English  and 


850  APPEALS    AT    LAW. 

Gas  Light  Company  vs.  City  Council. 

American,)  instructs  us,  that  where  a  party  is  sued  for  damages 
arising  from  the  tortious  act  of  his  servant,  the  latter  is 
excluded  as  a  witness  for  the  Master,  to  disprove  the  negli- 
gence, upon  the  principle,  that  the  record  against  the  Master 
may  be  used  by  him  to  show  a  recovery  and  the  amount  of  it, 
in  his  action  against  the  servant.  Now  this  doctrine  presup- 
poses, that  the  servant  is  ascertained  to  owe  a  response  in 
damages  to  the  Master ;  else  the  rule,  universally  admitted,  that  j 

the  interest  to  disqualify  must  be  certain  in  the  event  of  the  j 

suit,  or  certain  in  the  record  to  be  used  as  evidence,  would  be 
violated.  Now,  how  does  it  appear  that  Lucas  (the  witness 
held  incompetent,)  would  be  liable  at  all  to  the  City  Council  ? 
Non  constat,  that  he  did  not  perform  the  work  exactly  as  they 
directed,  though  that  might  be  negligence  as  against  the 
plaintiffs.  It  is  well  to  bear  in  mind,  that  the  position  of  the 
Gas  Light  Company  is,  that  the  Council  invaded  their  rights 
in  directing  the  fire-wells  to  be  dug  at  all  under  their  pipes,  no 
matter  whether  negligently  done  or  not;  that  they  had  a 
chartered  right  to  have  their  pipes  where  they  were,  and  any 
interference  with  them  whatever,  whereby  damage  ensued,  was 
cause  of  action.  The  plaintiffs  impute  negligence  and  legal 
wrong  to  the  defendants,  in  the  very  act  which  the  latter 
unquestionably  directed,  to  wit.,  in  directing  the  fire-wells  to 
be  constructed  on  the  positions  selected  for  them.  Even  in 
those  Courts  that  recognize  the  rule  which  leads  to  this  deci- 
sion, it  is  held  that  it  must  clearly  appear,  that  the  principal, 
if  condemned,  will  have  redress  against  the  agent ;  that  some 
act  of  negligence  by  the  agent  must  be  proved,  before  he  will 
be  deemed  incompetent  to  testify :  vide  Noble  vs.  Paddock, 
19  Wend.  126.  Then  we  have  the  class  of  cases  wherein  a 
sheriffs  deputy  is  admitted  as  a  witness  for  him  when  sued  for 
something  done  or  not  done  by  the  deputy  touching  the  service 
of  process  or  an  escape. 

The  ground  here  must  be,  that  Lucas  is  interested  to  pro- 
cure a  verdict  for  the  Council,  to  the  end  that  this  record  shall 
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not  be  adduced  against  him  in  an  action  by  his  principal.  But 
let  it  be  remembered,  that  in  such  case,  he,  Lucas,  stands  liable 
to  be  sued  for  the  same  tort  bj  the  Gas  Company.  If  any, 
all  are  trespassers.  Now,  suppose  each  of  several  trespassers 
be  separately  sued,  is  it  doubted  that  one  may  be  a  witness  for 
the  other  ?  If  Lucas  helps  the  Council  to  escape,  is  not  his 
own  danger  rather  increased,  his  liability  to  respond  to  the 
plaintiffs  (according  to  the  assumption  made  in  the  case,)  for 
his  negligence  being  clear  ?  While  it  is  not  clear  that  he  will 
be  liable  to  the  Council,  since  they  may  have  authorized  all 
he  did. 

I  am  aware  the  rule  relied  on  can  be  found  in  the  English 
cases,  and  their  own  Judges  have  so  much  disapproved  the 
subtleness  of  distinctions  which  gave  rise  to  rules  of  exclusion, 
that  they  struggled  to  evade  them,  and  at  last  have  been 
relieved  by  an  act  of  parliament,  which  places  the  objection 
for  interest,  to  the  credit.  In  many  of  the  States,  and  I  think 
in  our  own,  various  English  rules  have  not  been  followed.- 

For  example,  we  have  this  case :  A.  sold  a  horse  to  B.,  and 
B.  sold  him  to  C- ;  in  an  action  by  the  latter  against  B.  for 
unsoundness,  A.  was  held  competent  for  B.  to  prove  the  con- 
trary ;  Duncan  and  Wife  vs.  Bell  and  others,  2  N.  &  McC. 
153;  S.  P.  Lightner  ads.  Martin,  2  McC.  214.  Yet  upon  this 
identical  case  the  authority  of  Oreenleaf  is  directly  the  reverse ; 
vide  1  Greenl.  Evid.,  Sec.  397.  It  is  to  be  presumed  we 
should  follow  the  lead  of  our  own  cases,  notwithstanding. 

Burrows  ads.  Reeves,  1  N.  &  McC.  427  :  The  Master  of  a 
vessel  sued  by  the  owner  for  the  loss  of  a  boat ;  a  seaman 
objected  to  as  incompetent  for  the  Master.  Johnson,  J.,  said, 
"  if  the  seaman  be  held  liable  at  all  to  the  defendant,  he  stands 
in  the  same  relation  to  the  plaintiff;"  and  he  was  admitted. 
Mutatis  mutandis,  this  test  applies  to  Lucas.  If  the  City 
Council  escaped  by  the  help  of  his  testimony,  the  plaintiffs 
might,  notwithstanding,  pursue  him.  In  tort,  all  participating 
are  liable.    Yet  Judge  Johnson  would  have  found  Green  vs. 
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New  River  Co.,  in  the  teeth  of  his  proposition :  vide  4  T.  B. 
589 ;  and  this  case  is  much  quoted  by  the  text  writers  and 
commentators  upon  evidence. 

Johnson  vs.  Heath,  2  Bailey,  183.  Though  a  notary  had 
omitted  to  give  proper  notice  to  an  endorser,  and  of  course 
became  liable  to  the  bank,  yet  he  was  received  against  objec- 
tion, as  a  witness  for  it,  to  prove  a  subsequent  acknowledgment 
by  the  endorser,  of  notice  in  fact  on  the  day.  So  we  cannot 
say  that  one  is  incompetent  to  help  the  plaintiff  to  a  verdict, 
where,  so  far  as  I  can  see,  the  very  same  objections  existed  as 
are  urged  here. 

Executors  of  Oaston  vs.  Ballard,  1  Hill,  406 :  If  a  witness's 
testimony  serves  to  secure  a  more  certain  fund  to  pay  his  debt, 
he  is  not,  therefore,  incompetent. 

In  consideration  of  the  utter  conflict  and  confusion  of  views 
of  various  Courts  upon  this  matter  of  competent  evidence,  (for 
an  example  can  be  found  for  almost  any  view,)  I  think  we  had 
better  follow  the  lead  of  our  own  cases,  which  have  been  much 
tinged  with  that  spirit  of  liberality,  the  growth  of  more  modern 
jurisprudence,  which  is  prone  to  refer  objections  to  the  credit 
rather  than  to  the  competency. 

Now,  without  searching  farther,  it  would  seem,  that  our  own 
cases  cited  commended  Lucas  to  the  Circuit  Court  as  compe- 
tent. As  to  the  money  retained  by  the  Council,  that  does  not 
alter  the  case ;  Lucas  did  not  assent  to  it ;  it  did  not  make  his 
responsibility  more  certain  or  greater  than  it  legally  might 
have  been. 

I  think,  consequently,  there  was  wanting  in  this  case,  that 
certain,  direct  and  immediate  interest  in  the  event,  and  in  the 
record,  which  should  be  required ;  that  the  liability  of  the  wit- 
ness to  the  one  party  or  the  other,  was  equal,  to  say  the  least, 
and  that  he  was  rather  more  likely  to  suffer  from  the  success 
than  from  the  defeat  of  the  party  calling  him.  I  yet  think, 
that  upon  reason,  and  the  authority  of  our  own  course  of 
decision,  the  witness  was  competent. 
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It  will,  however,  be  a  very  convenient  rule  for  a  presiding 
Judge,  which  instructs  him  to  exclude  an  agent,  through  whom 
a  party  has  acted,  whenever  that  party  is  accused  of  negligence 
by  a  plaintiff's  declaration. 

Whitnbr,  J.,  concurred. 

Motion  granted. 
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JUSTICES  PRESENT. 

HON.  JOHN  B.  O'NEALL,  HON.  JOSEPH  N.  WHITNER, 

"      DAVID  L.  WARDLAW,  "     THOMAS  W.  GLOVER, 

"      THOMAS  J.  WITHERS,  •'     ROBERT  MUNRO. 


The  State  v$.  Thomas  W.  Pace, 

Where  one  baying  been  cited  by  the  Ordinary  to  produce  the  will  of  a  deceased 
person  neglects  to  prodnoe  it,  he  may  be  indicted  under  the  16th  Sect,  of  the 
Act  of  1839,  although  the  Ordinary  did  not  proceed,  as  the  Act  empowers  him 
to  do,  "  to  issue  against  him  process,  as  for  contempt,  and  to  imprison  him 
nntil  the  will  be  delivered  up." 

Where  there  are  several  counts  in  an  indictment,  and  a  general  verdict  of  guilty, 
judgment  will  not  be  arrested  if  there  be  one  good  count  to  whioh  the  evidenoe 
applies. 

Nor  will  a  new  trial  be  granted  for  suoh  cause,  if  the  different  counts  relate  to  the 
same  offence,  and  the  same  punishment  would  be  awarded,  no  matter  under 
whioh  count  defendant  was  found  guilty. 

BEFORE  WITHERS,  J.,  AT  ABBEVILLE,  SPRING  TERM, 

1856. 

The  defendant  was  indicted  under  the  16th  Section  of  the 

Act  of  1839.     The  following  is  a  copy  of  the  indictment : 

"  The  State  of  South  Carolina,  Abbeville  District. — To  wit: 

"  At  a  Court  of  General  Sessions  begun  and  holden,  in  and 

for  the  District  of  Abbeville,  in  the  State  of  South  Carolina,  at 
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Abbeville  Court  House,  in  the  District  and  State  aforesaid,  on 
the  first  Monday  in  October,  in  the  year  of  our  Lord  one  thou- 
sand  eight  hundred  and  fifty-five,  the  jurors  of  and  for  the  Dis- 
trict of  Abbeville  aforesaid,  in  the  State  of  South  Carolina 
aforesaid,  that  is  to  say : 

"  Upon  their  oaths  present.  That  Thomas  W.  Pace,  late  of 
the  District  of  Abbeville  and  State  of  South  Carolina  aforesaid, 
on  the  twenty-seventh  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-five,  with  force  and  arms, 
at  Abbeville  Court  House,  in  the  District  and  State  aforesaid, 
a  certain  will  and  testamentary  instrument,  of  one  Sarah  Pace, 
(who  had  then  recently  departed  this  life,)  then  and  there  being 
found,  unlawfully  and  for  a  fraudulent  purpose  did  then  and 
there  forcibly  possess  himself  of;  and  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  Abbeville  Court  House  in  the  Dis- 
trict and  State  aforesaid,  the  said  Thomas  W.  Pace,  the  said 
will  and  testamentary  instrument  of  the  said  Sarah  Pace,  de- 
ceased, unlawfully  and  wilfully  did  neglect  to  produce,  to  be 
proved  by  the  Ordinary  of  the  District  of  Abbeville  in  the  State 
aforesaid,  in  whose  office  the  said  will  and  testamentary  instru- 
ment ought  to  have  been  proved,  contrary  to  the  Act  of  the 
General  Assembly  in  such  case  made  and  provided,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the 
peace  and  dignity  of  the  same  State  aforesaid. 

"  And  the  jurors  aforesaid  upon  their  oaths  aforesaid,  do 
further  present :  That  Thomas  W.  Pace,  late  of  the  District  and 
State  aforesaid,  on  the  twenty-seventh  day  of  March,  in  the 
year  of  pur  Lord  one  thousand  eight  hundred  and  fifty-five, 
being  in  possession  of  the  will  of  one  Sarah  Pace,  (then  recently 
deceased,)  unlawfully  and  wilfully  did  neglect  to  produce  the 
same  to  bo  proved,  before  the  Ordinary  of  the  District  of  Ab- 
beville in  the  State  aforesaid,  in  whose  office  the  said  will  ought 
to  be  proved,  contrary  to  the  Act  of  the  General  Assembly  in 
such  case  made  and  provided,  to  the  evil  example  of  all  others 


APPEALS    AT    LAW.  857 

Columbia,  May,  1856. 
i 

in  like  case  offending,  and  against  the  peace  and  dignity  of  the 
same  State  aforesaid. 

"  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present :  That  Thomas  W.  Pace,  late  of  the  District 
and  State  aforesaid,  on  the  twenty-seventh  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-five, 
with  force  and  arms  at  Abbeville  Court  House,  in  the  District 
and  State  aforesaid,  having  fraudulently  possessed  himself  of 
the  will  of  one  Sarah  Pace,  (then  recently  deceased,)  did  then 
and  there  unlawfully  and  wilfully  neglect  to  produce  the  same 
to  be  proved,  before  the  Ordinary  of  the  District  of  Abbeville, 
in  the  State  aforesaid,  in  whose  office  the  said  will  ought  to  be 
proved,  according  to  law ;  whereupon  the  said  Ordinary,  then 
and  there,  issued  his  proper  process,  against  him,  the  said 
Thomas  W.  Pace,  to  compel  the  production,  for  probate,  of  the 
said  will  of  the  said  Sarah  Pace,  deceased ;  but  notwithstanding 
the  said  process,  so  issued  by  the  Ordinary  of  the  District 
aforesaid,  for  the  purpose  aforesaid,  he  the  said  Thomas  W. 
Pace  has  thence  hitherto  unlawfully  and  wilfully  neglected  and 
refused,  and  still  continues  to  neglect  and  refuse,  to  produce 
the  said  will  of  the  said  Sarah  Pace,  deceased,  before  the  Ordi- 
nary of  the  District  of  Abbeville  aforesaid,  in  the  State  of  South 
Carolina  aforesaid,  in  whose  office  such  will  ought  to  be  proved, 
for  probate  according  to  law;  contrary  to  the  Act  of  the 
General  Assembly,  in  such  case  made  and  provided,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the 
peace  and  dignity  of  the  same  State  aforesaid." 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  defendant  was  indicted  under  the  16th  Section  of  the 
Act  of  1839,  which  is  in  the  following  words :  '  If  any  person, 
having  in  possession  the  will  of  a  deceased  person,  shall  neglect 
to  produce  the  same  to  be  proved,  the  Ordinary  in  whose  office 
such  will  ought  to  be  proved  shall  have  power  to  issue  against 
him  process,  as  for  a  contempt,  and  to  imprison  him  until  the 
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Trill  be  delivered  up ;  and  upon  his  continued  refusal,  he  shall 
be  liable  to  indictment,  and  upon  conviction  shall  be  punished 
as  for  a  high  misdemeanor/ 

"  On  the  16th  of  May,  (the  year  I  think  was  1855,)  the  Or- 
dinary, moved  thereunto  by  some  one,  issued  a  paper  and  had 
it  served  on  the  defendant,  reciting  the  belief  of  the  Ordinary 
that  he  had  the  last  will  and  testament  of  his  mother,  Sarah 
Pace,  in  possession,  and  requiring  him  to  show  cause,  on  the 
23d  May  ensuing,  why  he  should  not  be  dealt  with  according 
to  the  law  above  cited.  Defendant  disregarded  this,  on  the 
ground  that  he  should  first  have  been  required  to  produce  the 
will.  Whereupon,  on  the  24th  May,  another  citation,  fixing 
the  26th,  was  served  upon  him,  of  the  general  tenor,  I  think, 
of  the  first ;  to  this  he  made  return,  on  oath  and  in  writing, 
that  he  had  not  then,  nor  had  he  since  the  proceedings  by  the 
Ordinary  began,  the  said  will  in  possession,  (and  I  think  power 
and  control  were  added.)  He  did  not  extend  his  denial  beyond 
the  inception  of  proceedings  by  the  Ordinary.  The  Ordinary 
rested,  did  not  imprison  him,  and  the  will  never  has  been  pro- 
duced. Objection  was  taken :  1st,  That  the  process  of  the 
Ordinary  was  not  regular.  I  held,  that  whether  or  not,  de- 
fendant had  answered,  and  waived  his  objection,  on  that  score, 
though  at  first  he  had  urged  this  objection  in  the  Ordinary's 
Court. 

"  Objection  2d,  That  indictment  would  not  lie  until  the  Or- 
dinary had  exhausted  his  power,  that  is,  had  imprisoned  until 
the  will  was  produced.  I  held  otherwise ;  to  wit,  thus :  The 
Ordinary  must  require  the  production  of  the  will;  it  must  be 
in  the  party's  power,  control  or  possession,  when  required  to 
produce  it ;  if  he  had  destroyed  it  before  citation,  the  Act  did 
not  apply ;  it  contemplated  a  person  '  having  in  possession  the 
will  of  a  deceased  person  ;'  but  if  he  had  the  will  in  possession, 
power  or  control,  when  its  production  was  demanded,  he  could 
not  defend  by  showing  that  he  had  wilfully,  fraudulently,  die- 
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posed  of  it — put  it  beyond  his  reach — since  he  was  cited  to 
produce  it ;  that  the  Ordinary  was  empowered,  not  absolutely 
required,  to  imprison,  as  for  a  contempt,  and  until  the  will  be 
produced ;  that,  in  this  case,  if  the  party  had  the  will  or  the 
power  to  produce  when  cited,  the  party  had  '  continued '  his 
'refusal*  to  produce  the  will,  after  he  had  '  neglected' in  the 
outset  to  produce  it ;  that  the  neglect  consisted  in  not  producing 
it  voluntarily,  and  the  *  refusal9  after  the  citation,  and  the 
*  continued  refusal '  had  occurred  by  the  lapse  of  time  from  t 
the  26th  May,  1855,  to  the  October  Term  of  the  same  year. 

"  If  this  be  not  the  true  construction  of  the  law,  it  appeared 
to  me  that  we  should  have  an  awkward  course  of  events ;  for 
example,  in  this  very  case,  the  Ordinary  must  have  imprisoned 
the  defendant,  as  for  a  contempt,  until  the  will  be  produced, 
though  he  denied  on  oath  he  had  it,  or  could  produce  it, 
at  the  time,  or  when  he  was  cited,  (and  the  same  would  be  the 
case  if  he  had  denied  he  ever  had  had  it,)  and  when  he  had 
been  imprisoned  until  the  will  was  produced,  then,  and  then 
only,  he  would  be  liable,  to  indictment.  So  that  a  party  must 
have  suffered  the  extremity,  to  wit,  imprisonment  for  contempt, 
and  the  will  must  have  been  produced,  and,  therefore,  all  the 
purposes  of  the  law  answered,  before  he  could  be  indicted ;  or 
if  he  could  be  indicted  while  in  durance  vile  by  the  sentence  of 
the  Ordinary,  which  durance  was  indefinite,  we  should  have  the 
anti-climax,  instead,  of  a  progression  of  penalty,  for  pertinacious 
guilt,  of  sentence  in  the  General  Sessions  of  imprisonment  for 
a  fixed  term,  upon  one  who  was  already  in  jail  for  an  indefinite 
term.  It  is  true  a  fine  might  be  added.  All  this  severe  ad- 
ministration by  the  Ordinary  must  precede  the  resolution  of 
the  main  question— contested,  denied  by  the  accused — the 
question  of  interest  to  legatees  and  devisees,  whose  rights  are 
the  end  of  the  law,  by  a  jury  of  peers.  If  the  party  denies 
possession  of  the  will,  how  is  the  Ordinary  to  decide,  according 
to  the  course  of  the  common  law  ?  He  has  no  jury.  If  he 
had  imprisoned  this  defendant,  should  we  not  have  heard  of  a 
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habeas  corpus  f  and  the  great  right  of  trial  by  jury  ?  Where 
a  party  does  not  deny  that  he  is  accountable  for  a  will,  I  can 
see  a  fair  field  before  the  Ordinary — there  he  may  and  ought 
to  exhaust  his  power. 

"  There  was  much  evidence  on  the  question  of  fact.  One  wit- 
ness a  youth  of  nineteen,  said  he  saw  the  defendant  take  a  trunk 
out  of  the  closet,  at  night,  after  the  burial  of  his  mother's  body, 
late  the  same  evening — that  trunk,  two  witnesses  said,  was  seen 
next  morning  in  the  garden,  broken  open.  That  same  night, 
before  the  abstraction  of  the  trunk,  as  above  stated,  a  paper 
was  taken  from  the  same  trunk,  read  by  a  neighbor,  Eellar, 
to  defendant  and  others,  purporting  to  be  the  will  of  Sarah 
Pace,  in  which  nothing  was  given  to  defendant.  I  do  not 
recount  the  testimony ;  it  was  submitted  to  the  jury,  with  no 
complaint  or  cause  of  complaint,  by  defendant,  except  he  ob- 
jects to  my  remark,  on  the  presumption,  fairly  allowable,  that 
defendant  retained  possession  of  the  will,  or  power  and  control 
over  it,  if  he  ever  had  it,  and  failed  before  the  Ordinary  or 
here  to  account  for  its  disposition.  I  did  tell  the  jury  that 
such  an  inference  from  such  premises  would  not  be  illegal,  arbi- 
trary or  unfair,  in  my  opinion — taking  care  not  to  make  defend- 
ant liable  for  any  accident. 

"As  to  the  motion  in  arrest  of  judgment,  I  say  nothing. 
That  will  rest  on  the  indictment." 

The  defendant  appealed,  and  now  moved  this  Court,  in  arrest 
of  judgment,  and  for  a  new  trial,  on  the  following  grounds : — 

In  arrest  of  judgment  — 

1.  Because,  under  the  16th  Section  of  the  Act  of  '89,  the 
indictment  as  framed,  cannot  be  sustained,  as  there  is  no  alle- 
gation in  any  count  of  the  indictment  that  the  Ordinary  did 
issue  against  the  defendant  the  regular  and  proper  process,  as 
for  a  contempt,  and  did  proceed  to  imprison  him  to  compel  the 
production  of  the  paper. 
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2.  That,  under  the  Act  of  '89,  the  party  is  Dot  indictable  in 
the  Court  of  Sessions  until  the  Ordinary  has  exhausted  all  the 
power  Tested  in  him  by  the  Act  to  compel  the  production  of 
the  paper,  and  it  should  haye  been  so  alleged  and  proved. 

8.  Because  in  the  indictment  there  are  three  counts ;  the 
two  first  merely  charge  that  defendant,  haying  in  possession 
the  will  of  Sarah  Pace,  deceased,  neglected  to  produce  the 
same  to  be  proved  in  the  Court  of  Ordinary.  The  verdict  is, 
guilty  generally ;  neither  of  these  two  counts  contain  charges 
that  constitute  any  offence  under  the  Act  of  '89 ;  neither  of 
them  will  support  the  verdict  of  the  jury  or  warrant  the  judg- 
ment of  the  Court,  and  it  is  respectfully  submitted,  that  upon 
this  verdict  of  guilty  generally,  no  judgment  can  be  pronounced. 

Failing  in  the  motion  in  arrest  of  judgment,  then  he  moved 
for  a  new  trial,  on  the  above  grounds,  and  also  on  the  following : 

1.  Because  bis  Honor  charged  that  it  was  not  necessary  that 
the  paper  in  controversy  should  be  proved  to  be  the  will  of  the 
deceased,  or  shown  to  have  the  legal  requisites  "of  a  will,  but  it 
was  enough  if  it  purported  to  be  a  will. 

2.  That  there  was  not  a  tittle  of  evidence  to  show  that  the 
paper  in  question  had  any  of  the  legal  requisites  of  a  will  of 
deceased. 

8.  Because  his  Honor  charged  that  the  jury,  being  satisfied 
that  the  paper  had  been  in  possession  of  defendant,  might  well 
presume  that  he  still  had  it  at  the  time  he  was  required  by  the 
Ordinary  to  produce  it,  because  he  failed  to  show  or  explain 
how  it  went  out  of  his  possession  or  control. 

4.  Because  the  presiding  Judge  charged  that  the  offence  was 
complete  if  defendant  had  the  paper  at  the  time  the  Ordinary 
required  him  to  produce  it,  and  that  no  further  process  by  the 
Vol.  IX.— 24 
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Ordinary  to  compel  the  production  of  the  paper  was  necessary, 
in  order  to  subject  defendant  to  indictment  in  the  Court  of 
Sessions.  J 

5.  That  defendant  never  was  required  by  the  Ordinary  to 
produce  the  paper  at  all,  but  merely  to  show  cause  why  he 
should  not  be  attached  for  a  contempt  in  neglecting  to  pro- 
duce it. 

6.  Because  the  Judge  charged  that,  to  constitute  the  offence 
under  the  Act,  the  jury  need  not  be  convinced  that  defendant 
still  had  the  paper,  or  that  he  had  it  in  his  possession  or  con- 
trol at  the  time  the  prosecution  was  commenced,  or  the  indict- 
ment preferred. 

7.  Because  his  Honor  charged  that  the  regularity  of  process 
by  the  Ordinary  was  immaterial — that  he  need  not  proceed 
regularly  to  issue  process  against  defendant,  as  for  a  contempt, 
and  need  not  imprison  him.  That  to  subject  the  defendant  to 
indictment  under  the  Act,  the  Ordinary  need  not  exert  all  the 
powers  vested  in  him  to  compel  the  production  of  the  paper. 

8.  Because  his  Honor  charged  that  the  return  of  defendant 
to  the  process  of  the  Ordinary,  "  that  he  had  not  then  the  paper, 
and  had  not  had  it  in  his  possession  or  control  since  required 
by  the  Ordinary  to  produce  it,"  should  have  no  weight  with 
the  jury — that  if  defendant  had  purloined  the  paper,  he  would 
swear  falsely  in  his  return. 

9.  Because  the  finding  of  the  jury  is  contrary  to  law,  and 
without  evidence  to  support  it. 

Wilson^  for  appellant,  cited  1  Kent,  467,  note  d;  1  Vera. 
152;  6  Salk.  690.  Before  defendant  can  be  indicted  there 
must  be  continued  refusal.    Here  there  was  no  refusal  at  all — 
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certainly  no  continued  refusal.  The  two  first  counts  are  bad. 
No  judgment,  therefore,  can  be  pronounced,  for  the  Court  can- 
not know  on  which  count  the  verdict  was  rendered.  State  vs. 
Andersorij  1  Strob.  459 ;  State  vs.  Posey,  7  Rich.  491. 

Reedy  Silicitor,  contra,  cited  1  Wms.  Ex'ors,  185. 


The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  16th  sec.  of  the  Act  under  which  the 
defendant  is  indicted,  authorises  the  Ordinary  to  issue  process, 
as  for  a  contempt,  against  any  one  who  having  in  his  posses* 
sion  the  will  of  a  deceased  person  has  neglected  to  produce  it 
for  probate.  If  the  possession  of  the  will  be  traced  to  him, 
at  any  time  before  the  service  of  citation  by  the  Ordinary,  he 
must  produce  it  or  give  some  satisfactory  account  of  its  loss  or 
destruction.  In  this  case  it  is  not  necessary  to  inquire  or 
determine,  whether  the  provisions  of  the  Act  apply  where  one, 
to  whose  possession  a  will  is  traced,  has  destroyed  it  before 
citation  is  served  to  produce  it. 

A  party  cannot  justify  or  excuse  himself  before  the  Ordinary 
for  his  neglect  to  produce  the  will  by  showing,  that  since  the 
citation  was  served,  he  had  voluntarily  put  it  out  of  his  power 
to  produce  it,  nor  can  such  a  defence,  which  would  only  aggra- 
vate what  the  law  declares  to  be  a  high  misdemeanor,  protect 
him  against  an  indictment  alleging  his  continued  refusal  to  pro- 
duce it. 

The  pertinent  inquiry  is  not,  whether  the  Ordinary  has 
exhausted  all  the  power  vested  in  him  by  the  Act,  but  whether 
the  party  having  possession  of  the  will,  has  neglected  to  pro- 
duce it ;  and  if  he  still  neglect  after  citation,  it  constitutes  that 
continued  refusal  upon  which  he  shall  be  liable  to  indictment. 
Otherwise  the  awkward  course  of  events,  so  forcibly  pointed  out 
by  the  presiding  Judge  would  necessarily  follow. 

When  an  offence  is  created  by  statute  it  is  sufficient  that 
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such  facts  as  bring  the  case  within  the  provisions  of  the  statute 
are  set  oat  in  the  indictment.  The  defendant's  possession  of 
the  will,  his  neglect  to  produce  it  for  probate,  and  his  continued 
refusal  are  alleged  in  the  last  count  of  the  indictment,  and 
these  not  only  constitute  the  facts  necessary  to  be  set  out,  but 
they  describe  the  offence  and  bring  the  defendant  within  all 
the  material  words  of  the  Act. 

But  the  defendant  also  submits,  in  arrest  of  judgment,  that 
two  of  the  three  counts  in  the  indictment  "  contain  no  charges 
that  constitute  any  offence  under  the  Act  of  1839."  In  the 
case  of  the  State  vs.  Poole,  (2  Tread.  494,)  decided  in  1814, 
there  were-  two  counts,  one  of  which  was  bad,  and  the  jury 
found  a  general  verdict.  On  a  motion  to  arrest  the  judgment 
the  Court  held,  that  a  general  verdict  is  good  where  there  is 
one  good  count  to  which  the  evidence  applies ;  and  in  1847, 
(State  vs.  Anderson,  1  Strob.  459,)  EvanB,  J.,  says,  that  this 
case  has  been  followed  ever  since.  Such  has  been  the  rule  in 
this  State  not  only  in  criminal  but  in  civil  actions.  (Spann 
vs.  Perry,  3  Strob.  841 ;  McCoy  vs.  Phillips,  4  Rich.  466,) 
and  the  same  rule  has  been  pursued  in  the  Court  of  the  United 
States,  and  of  most  of  the  States  of  the  Union,  (U.  S.  vs. 
Fierlong,  5  Wheaton,  184;  Commonwealth  vs.  Holmes,  17 
Mass.  336;  Kane  vs.  People,  3  Wend.  363;  Commonwealth 
vs.  McKisson,  8  Sergt.  &  R.  420 ;  Miller  vs.  State,  5  How. 
Miss.  R.  250.)  In  Virginia  a  different  rule  has  been  obtained 
in  penitentiary  crimes.  (Mowbray  vs.  Commonwealth^  11 
Leigh,  648.)  Where  there  are  several  counts  alleging  offences 
to  which  different  punishments  are  applicable,  and  some  are 
bad,  a  new  trial  will  be  granted  to  ascertain  the  sense  of  the 
jury,  but  even  in  such  cases  the  judgment  will  not  be  arrested. 
(The  State  vs.  Montague,  2  McC.  257 ;  and  the  State  vs.  Posey, 
•  7  Rich.  484.) 

The  practice  in  England,  in  criminal  cases,  until  lately  was 
similar  to  that  adopted  in  this  State.  Speaking  in  reference 
to  civil  cases,  Lord  Mansfield  says :  "  It  has  always  struck  me 
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that  the  rule  would  have  been  much  more  proper  to  have  said, 
that  if  there  is  any  one  count  to  support  the  verdict  it  shall 
stand  good,  notwithstanding  all  the  rent  are  bad.  In  criminal 
cases  the  rule  is  so."  (Peak  vs.  Oldham,  1  Cow.  275.)  Such 
was  the  practice  in  England  until  1844,  when  the  case  of  Queen 
vs.  Daniel  O'Connel  $  al.  (9  Jurist,  30,)  came  before  the  High 
Court  of  Parliament,  on  a  writ  of  error  to  reverse  the  judgment 
of  the  Court  below.  From  its  political  complexion  and  the  divi- 
sion in  the  Court,  the  authority  of  that  case  has  already  been 
called  in  question,  {Irvine  vs.  Douglass  3  Eng.  L.  &  E.  Rep. 
23,)  and  the  arguments  urged  in  support  of  the  decision  do  not 
satisfy  us  that  a  change  of  the  rule,  so  long  acted  upon,  is 
either  necessary  or  proper.  We  are  therefore  of  opinion  that 
no  sufficient  cause  has  been  shown  to  arrest  the  judgment. 

What  has  been  said  in  answer  to  the  motion  in  arrest  of 
judgment  will  apply  to  several  of  the  grounds  taken  for  a  new 
trial.  The  third  ground  in  support  of  the  motion  in  arrest  of 
judgment  was  also  urged  for  a  new  trial  and  reliance  was 
placed  on  the  case  of  the  State  vs.  Anderson,  (1  Strob.  455,) 
and  the  case  of  the  State  vs.  Posey,  (7  Rich.  484.)  They  do 
not,  however,  present  the  same  question  nor  do  they  sustain  the 
position  taken  here.  In  the  former  case  both  counts  were 
intended  to  embrace  the  same  transaction ;  the  second  count 
was  defective  and  there  was  a  general  finding  of  guilty.  The 
Court  refused  to  arrest  the  judgment,  but  ordered  a  new  trial, 
not  because  there  was  one  good  and  one  bad  count,  but  because 
the  good  count  covered  offences  for  which  different  punishments 
were  provided  by  the  Acts  of  1817  and  1834.  In  Posey's 
case  it  was  held,  that  a  new  trial  will  be  granted,  where  it  is 
necessary  to  ascertain  the  sense  of  the  jury,  and  where  the 
verdict  furnishes  no  guide  to  measure  the  punishment,  and 
such  was  the  ruling  in  the  State  vs.  Montague.  Applying  the 
evidence  in  this  case  to  the  third  count  of  the  indictment,  the 
sense  of  the  jury  is  ascertained  and  the  Court  will  find  no 
difficulty  in  awarding  the  proper  punishment  on  such  a  verdict. 
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The  finding  of  the  jury,  under  a  charge  from  the  presiding 
Judge  on  the  facts,  which  this  Court  approves,  is  an  answer  to 
the  remaining  grounds  in  support  of  the  motion  for  a  new 
trial. 

Motion  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner,  and  Munro, 
JJ.,  concurred. 

Motion  dismissed. 
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Dennis  O'Neal  and  Wifb-v*.  Henry  Isbelu 

Where  a  conveyance  of  land  was  to  two  persons,  one  of  whom  was  dead,  and  the 
other,  though  he  had  been  absent  from  the  State — no  one  knew  where — for 
many  years,  was  known  to  be  living,  at  and  before  the  trial,  in  an  adjoining 
district : — Held,  that  proof  that  the  deed  eould  not  be  found  among  the  papers 
of  the  deceased  grantee  was  insufficient  evidenoe  of  the  loss,  so  as  to  let  in  an 
office  copy  as  evidenoe. 

Where  a  party  intends  to  offer  in  evidenoe  an  office  copy  of  a  deed  nnder  the  Act 
of  1843,  the  thirty  days1  notice  required  by  the  Aot  must  be  in  writing. 

BEFORE  GLOVER,  J.,  AT  FAIRFIELD,  SPRING  TERM,  1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  The  action  was  trespass  to  try  the  title  to  a  tract  of  land, 
containing  four  thousand  four  hundred  and  fifty  acres,  granted 
to  Quinton  Craig  on  the  4th  of  June,  1792.  The  grantee  died 
intestate  in  lfc33  or  1834,  leaving  a  widow  and  seven  children, 
to  wit. :  James,  Minor,  Robert,  Joseph,  Sarai,  who  married 
Sawyer,  Mary,  who  married  Brown,  and  Cinthia,  who  married 
the  plaintiff,  Dennis  O'Neal.  The  widow  died  intestate  in 
1842  or  1843.  Robert  and  Joseph  are  dead,  leaving  children, 
and  Minor  died  in  1852,  intestate  and  without  issue.  Sarah 
moved  to  the  West  with .  children,  and  has  not  been  heard 
of  for  more  than  fifteen  years* 

"  The  plaintiffs  have  commenced  this  action  to  recover  the 
distributive  share  of  Cinthia  as  an  heir  at  law.  The  defendant 
claims  one  hundred  and  seven  acres,  within  this  grant,  and  on 
which  a  trespass  was  proved,  under  a  deed  from  Minor  Craig, 
dated  the  15th  August,  1851 ;  and  to  connect  Minor  Craig,  as 
a  purchaser,  with  the  grantee,  Quinton  Craig,  he  offered  in 
evidence  a  copy  deed  from  the  said  Quinton  Craig  to  Minor 
and  James  Craig,  for  the  whole  tract  of  four  thousand  four 
hundred  and  fifty  acres.  The  only  evidence  offered  to  prove 
the  existence  and  loss  of  this  deed  was  an  attested  copy  from 
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the  Register's  office,  and  that  Jeremiah  Park,  the  adminis- 
trator of  Minor  Craig,  found  no  such  original  deed  among  his  ' 
intestate's  papers.  It  was  also  proved  that  one  or  two  houses 
occupied  by  Minor  Craig  was  burnt  two  or  three  years  before 
his  death.  The  copy  from  the  Register's  office  was  not 
admitted,  because  there  was  not  such  proof  of  the  loss  of  the 
original,  as  authorized  the  introduction  of  an  office  copy. 

"  The  defendant  then  offered  the  copy  of  the  deed  in  evidence 
under  the  provisions  of  the  Act  of  1843,  to  which  the  plaintiffs 
objected,  on  the  ground,  that  the  notice  required  by  the  Act 
had  not  been  given.  An  offer  to  introduce  this  copy  in  evi- 
dence at  the  last  term  was  resisted  for  the  same  reason,  and  it. 
was  insisted  that  that  offer  was  sufficient  notice,  under  the  Act, 
for  this  Term.  The  presiding  Judge  was  of  a  different  opinion* 
and  refused  to  admit  the  copy. 

"  The  third  and  fourth  grounds  of  appeal  depend  on  the  cha- 
racter of  Minor  Craig's  possession.  Minor  and  James  Craig 
went  on  this  land  in  1&18,  and  were  concerned  in  merchandize. 
Minor  left  for  a  short  time,  and  returned  in  1822,  and  in  two  or 
three  years  James  left.  In  the  mean  time,  in  1830,  Quinton 
Craig,  the  grantee,  removed  on  it,  and  continued  there  till  his 
death  in  1833  or  1834,  and  after  his  death  his  widow  remained 
on  it  until  her  death  in  1842.  James  returned  and  finally  left 
it  in  1843,  and  now  lives  in  Richland  District.  The  plaintiff 
Cinthia  lived  there  until  her  marriage,  about  1841,  and  for 
two  years  after.  Robert  died  there  before  the  grantee,  and 
left  a  widow  and  children,  who  moved  to  the  West.  Joseph 
also  moved  to  the  West  about  1836.  After  Cinthia  married, 
Minor  continued  to  live  on  the  land  for  about  twelve  years. 
One  witness  said,  they  lived  together  as  a  family.  In  1822, 
or  1823,  Quinton  Craig  said  he  had  let  his  sons,  James  and 
Minor,  have  his  land,  and  afterwards  he  said  he  had  given 
three  hundred  acres  to  Robert,  and  that  he  intended  to  give 
his  lands  to  his  boys.  Jeremiah  Park  stated,  that  Minor  Craig 
exercised  acts  of  ownership,  such  as  selling  and  renting  parts 
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of  this  tract  I  instructed  the  jury,  that  if  Minor  Craig  had 
possession,  claiming  tho  land  adversely  —  as  his  own — for 
,  twenty  years,  they  were  authorized  to  presume  the  existence 
of  a  deed ;  and  that  if  such  adverse  possession  continued  for 
ten  years,  it  conferred  a  title  under  the  statute,  and  they 
should  find  for  the  defendant. 

"  I  did  hold,  that  one  tenant  in  common  could  not  maintain 
an  action  to  try  titles  against  his  co-tenant,  or  against  one  who 
entered  and  held  under  a  co-tenant ;  but  the  defendant  did  not 
claim  as  or  through  a  co-tenant.  The  defence  insisted  upon 
was,  that  Minor  Craig  held  possession  absolutely,  and  claimed 
as  his  own,  which  was  sufficient  evidence  of  an  ouster,  and 
inconsistent  with  the  allegation  that  he  held,  jointly  or  in 
common  with  others. 

"The  verdict  was  for  the  plaintiffs  and  thirteen  dollars 
damages." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  That  an  office  copy  of  the  deed  of  Quinton  Craig  to  his 
sons,  James  Craig  and  Minor  Craig,  conveying  the  lands 
claimed  by  the  plaintiffs,  ought  to  have  been  received  in  evi- 
dence by  the  Court,  the  loss  of  the  original  having  been 
sufficiently  proved  to  admit  the  office  copy. 

2.  That  there  was  sufficient  evidence  of  notice  having  been 
given  to  the  plaintiffs  at  the  Fall  Term  of  1855,  and  in  open 
Court,  that  an  office  copy  of  said  deed  would  be  offered  in 
evidence  on  the  trial  of  this  case  to  entitle  the  defendant  to 
offer  an  office  copy  under  the  Act  of  1843. 

3.  That  the  possession  of  Minor  Craig,  under  whom  the 
defendant  claims  from  1820  until  his  death  in  1852,  under  a. 
deed  or  gift  from  his  father ;  coupled  with  acts  of  exclusive 
ownership,  such  as. selling  parts  of  the  lands  in  dispute,  and 
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renting  out  other  parts ;  authorized  the  Court  to  instruct  the 
jury  to  presume  a  grant  or  a  deed  to  Minor  Craig. 

4.  That  all  rights  of  the  grantee,  Quinton  Craig,  under  his 
grant,  were  barred  and  defeated  by  the  continuous  and  adverse 
possession  of  Minor  Craig  for  more  than,  ten  years,  under  a 
deed  or  gift  from  his  father,  Quinton  Craig. 

5.  That  the  plaintiffs  claimed  as  co-tenants  with  Minor 
Craig,  and  the  Court  ought  to  have  instructed  the  jury  that 
one  co-tenant  cannot  maintain  an  action  to  try  title  against 
another  co-tenant  or  one  who  holds  under  a  co-tenant. 

6.  That  the  verdict  of  the  jury  was  contrary  to  law  and 
evidence. 

Buchanan,  for  appellant. 

Bausketj  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  first  question  is,  whether  there  was  error 
in  excluding  an  office  copy  of  a  deed  of  conveyance,  purporting 
to  have  been  made  by  Quinton  Craig  to  Minor  and  James,  his 
sons.  James  was  alive,  and  though  absent  for  many  years, 
no  one  knew  where,  he  was,  at  and  before  the  trial,  in  this 
State,  resident  in  Richland  District,  and  (it  is  said)  was  in  the 
Court-house  at  the  trial ;  but,  perhaps,  this  latter  fact  is  not 
properly  in  the  case.  He  was  not  examined  as  to  the  loss  of 
the  original  deed,  nor  was  any  inquiry  made  touching  his  pos- 
session or  disposition  of  it.  The  answer  to  this  is,  that  the 
defendant  did  not'  know  where  James  Craig  was ;  that  he  had 
been  absent  long  enough  to  raise  the  presumption  of  his  death ; 
and  that  he  had  no  right  to  be  alive,  so  far  as  the  knowledge 
and  conduct  of  the  defendant  are  concerned. 
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It  will  not  do  to  push  the  presumption  of  one's  death  to  such 
extent  as  this.  It  is  undoubtedly  a  presumption  that  may 
be  rebutted — one  that  has  been  effectually  rebutted,  in  this 
instance — and  the  evidence  rebutting  it,  must  be  held  to  be  as 
open  to  the  knowledge  of  the  defendant  as  to  the  plaintiffs.  If 
Minor  Craig  had  been  sole  grantee,  we  shall  not  say  that  the 
evidence  of  loss  was  not'  sufficient.  But  James  was  as  much 
entitled  to  the  custody  of  the  conveyance  as  the  other,  and  for 
aught  we  can  know,  could  have  given  as  full  and  accurate 
account  of  it  as  the  other,  or  may  have  been  able  to  produce 
it.  In  consideration,  that  no  information  was  adduced  from 
him,  we  think  all  the  evidence,  that  the  circumstances  of  the 
case  reasonably  warranted,  was  not  produced  to  show  the  loss ; 
and,  consequently,  that  the  exclusion  of  the  copy-deed,  ten- 
dered in  evidence,  was  proper.  There  is  nothing  in  Turnipseed 
vs.  Hawkins,  1  McC.  272,  in  conflict  with  this  position.  One, 
of  several  executors,  in  that  case,  had  made  "  diligent  search  " 
for  the  paper  in  question.  This  was  held  sufficient,  though  it 
did  not  appear  that  the  other  executors  were  examined  or  had 
searched  for  the  paper.  He  could  not  have  made  diligent 
search,  unless  he  examined  the  papers  of  the  testator,  and  if 
he  had  done  that,  it  was  of  little  consequence  how  many  exe- 
cutors there  were ;  for  an  examination  by  all  would  have  been 
but  a  repetition  of  the  same  act,  and  would  have  afforded  no 
new  source  of  light,  though  the  search  might  have  been  more 
severe.  Whatever  might  be  thought  of  the  true  import  of  the 
Act  of  1781,  as  to  office  copies  of  deeds  duly  proved  and 
recorded  in  the  proper  office,  if  the  matter  were  of  first  impres- 
sion, and  notwithstanding  the  expression  of  individual  opinion 
by  the  organ  of  the  Court  in  'Tumipseed  vs.  Hawkins,  it  is  too 
late  to  question,  that  while  the  due  probate  and  record  of  a 
conveyance  of  land  imports  that  it  existed,  evidence,  reason- 
able under  the  circumstances,  that  the  original  has  been  lost, 
is  required  by  the  course  of  our  decision.  Nor  will  it  do  to 
say,  that  such  evidence  of  loss  as  may  be  inconvenient  for  a 
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party  to  produce,  shall  not  be  demanded ;  for  in  Floyd  vs. 
MinUey,  5  Rich.  871,  it  was  required  that  the  legal  represen- 
tatives of  a  grantee,  who  died  in  Alabama,  should  be  examined 
as  to  the  existence  of  the  conveyance.  It  is  true,  however, 
that  the  conveyance  then  in  question  had  not  been  put  upon 
record.  But  a  witness  to  the  original  was  examined  as  a  wit- 
ness to  the  cause,  and  offered  to  state  the  contents. 

The  second  question  is,  whether  the  copy-deed  was  admis- 
sible in  evidence  under  the  Act  of  1843.  For  that  purpose, 
thirty  days'  notice  is  required.  That  was  not  given  in  this 
case,  unless  the  unsuccessful  effort  to  introduce  a  copy  of  the 
same  at  the  term  of  the  Court  next  preceding  should  be  re- 
garded as  notice  equivalent  to  that  required.  We  cannot  so 
regard  that  transaction.  It  does  not  follow  that  what  was 
attempted  at  the  Court  preceding  will  be  done  at  another  fol- 
lowing. The  scheme  of  defence,  or  of  attack,  may  be  recast 
for  aught  that  can  be  known  to  the  opposing  party.  It  is  well 
settled,  that  the  Court  will  notice  no  alleged  agreement  or 
admission  of  counsel,  resting  in  parol  and  disputed.  It  is  of 
grave  importance,  that  in  matters  of  notice,  as  a  condition  for 
the  admission  of  evidence,  secondary  in  its  nature,  such  notice 
should  be  certain,  precise,  and  not  open  to  denial  or  cavil.  We 
think  we  usurp  nothing  of  the  legislative  function,  and  shall 
promote  the  object  of  the  Legislature,  as  well  as  good  order 
and  harmony  among  the  profession,  by  declaring,  that  the 
"notice"  required  by  the  Act  of  1843,  is  a  notice  in  writing. 

Aa  to  the  questions  arising  upon  evidence  of  the  acts  of  Minor 
Craig,  tending  to  import  adverse  possession,  such  as  would 
authorize  the  presumption  of  a  grant,  or  as  would  invest  him 
with  the  title  under  the  Act  of  1824,  there  is  no  room  to  ques- 
tion the  instruction  given  to  the  jury  upon  those  points — and 
an  examination  of  the  evidence  quite  satisfies  this  Court,  that 
the  jury  could  alone  respond  to  the  questions  thus  arising ; 
that  they  alone  could  say,  whether  Minor  Craig  ever  held 
adversely — if  so,  when  such  occupation  began — whether  it 
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ended  when  Quinton,  the  father,  went  on.  the  locus  in  quo,  in 
1827-8,  or  '80— and  it  is  manifest,  there  is  ground  enough  of 
dispute  upon  this  matter  to  make  it  clearly  proper  for  this 
Court  to  leave  the  conclusion  undisturbed. 

The  same  remarks  may  be  applied  to  the  question  arising 
from  the  matter  of  co-tenancy.  The  rule  of  law  laid  down  as 
to  this,  is  unobjectionable,  and  the  facts  were  exclusively  for 
the  jury. 

The  question  raised  as  to  the  form  of  the  verdict,  does  not 
appear  in  the  grounds  of  appeal.  It  is,  therefore,  grafted  upon 
the  last  and  sweeping  one — which  had  as  well  carry  all  the 
other  questions  made  in  the  case.  Certainly  specific  points 
should  be  made  in  grounds  of  appeal ;  how  else  shall  the  Judge 
on  Circuit  make  an  intelligible  report,  or  this  Court  entertain 
an  adequate  conception  of  what  it  is  to  consider  and  decide  ? 
We  are  disposed  to  attribute  little  virtue  to  an  appeal  resting 
on  a  general  complaint,  that  the  "  verdict  was  against  law 
and  evidence."  Accordingly,  there  is  nothing  in  the  report 
as  to  the  form  of  the  verdict ;  and  from  what  we  hear  of  it 
in  statements  at  the  bar,  there  seems  to  be  no  well  founded 
exception  to  it. 

The  motion  is  dismissed. 

O'Nball,  Wardlaw,  Whitnbb,  Glovbb  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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David  S.  Jeter  vs.  E.  L.  Glenn. 

Covenants,  in  a  conveyance  of  land  in  fee  simple,  for  future  acts  or  against  future 
evils,  as,  for  instance,  covenants  for  quiet  enjoyment,  run  with  the  land:  for 
breaoh  of  such  a  covenant  after  the  accrual  of  his  right,  the  assignee  may  sue  in 
his  own  name. 

The  general  warranty  in  the  form  of  conveyance  prescribed  by  the  Act  of  1795  (5 
Stat.  266)  contains  the  following  covenants,  to  wit,  (1)  that  the  vendor  is  seized 
in  fee j  (2)  that  he  has  right  to  convey  j  (3)  that  the  vendee,  his  heirs  and  assigns, 
shall  quietly  enjoy ;  (4)  and  that  free  from  all  incumbrances ;  and  also,  it  seems, 
(5)  a  covenant  for  further  assurances. 

A  contingent  right  of  dower  in  a  wife  whose  husband  is  living  at  the  date  of  the 
j«  conveyance,  is  an  incumbrance  against  which  the  general  warranty  is  intended 
to  protect  the  vendee. 

In  an  action  for  breaoh  of  warranty  in  a  conveyance  of  land,  where  the  vendor  was 
vouohed  in  the  action  against  the  plaintiff,  which  was  for  dower,  the  costs  of  that 
action,  as  well  as  the  amount  assessed  in  lieu  of  dower,  may  be  reoovered,  but 
not  counsel  fees  paid  by  the  plaintiff. 

BEFORE  GLOVER,  J.,  AT  UNION,  SPRING  TERM,  1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  The  action  was  covenant,  and  the  following  statement  of 
the  facts  agreed  to  and  submitted  by  counsel,  will  fully  explain 
the  case.  James  B.  Glenn  being  seized  and  possessed  of  a 
tract  of  land  lying  in  the  District  and  State  aforesaid,  and 
becoming  involved,  the  land  was  sold  at  sheriff/s  sale,  under 
executions  against  him,  and  bid  off  by  D.  Thomson  Sims,  re- 
presenting himself  as  the  agent  of  the  defendant,  (E.  L.  Glenn.) 
After  the  purchase,  defendant  executed  a  power  of  attorney  to 
Sims,  to  sell  and  convey  the  land,  and  to  make  titles.  Sims, 
acting  under  said  power  of  attorney,  conveyed,  on  the  3d  of 
February,  1848,  to  Ferdinand  Scaife,  in  the  usual  form  of  our 
deed,  with  the  following  warranty :  *  And  I  do  hereby  bind 
myself,  my  heirs,  executors,  and  administrators,  to  warrant  and 
forever  defend  all  and  singular  the  said  premises,  unto  the  said 
F.  Scaife,  his  heirs  and  assigns,  against  me  and  my  heirs,  and 
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all  other  persons  whomsoever,  lawfully  claiming  or  to  claim  the 
same,  or  any  part  thereof/ 

"  On  the  4th  of  January,  1851,  Scaife,  by  deed  duly  exe- 
cuted, conveyed  to  the  plaintiff,  with  the  following  warranty : 
'  And  I  do  hereby  bind  myself,  my  heirs,  executors,  adminis- 
trators and  assigns,  to  warrant  and  forever  defend  all  and  sin- 
gular the  said  premises,  unto  the  said  David  S.  Jeter,  his  heirs 
and  assigns,  against  myself,  my  heirs  and  assigns,  and  against 
L.  B.  Jeter,  on  a  line  running  nearly  east  and  west/ 

"At  Fall  Term,  1853,  suit  was  commenced  against  the 
plaintiff,  by  Mrs.  Mitchell,  widow  of  D.  A.  Mitchell,  (who  owned 
the  land  anterior  to  James  B.  Glenn,  and  who  died  on  the  24th 
of  November,  1851,)  and  on  the  6th  of  October,  1854,  a  verdict 
was  rendered  in  her  favor,  whereupon  commissioners  in  dower 
assessed  the  sum  of  $  in  lieu  of  her  dower,  for  which  ex- 

ecution issued  against  the  plaintiff,  and  which  has  since  been 
paid  by  him.  The  plaintiff  vouched  E.  L.  Glenn  to  defend  the 
suit. 

*'  This  suit  is  brought  by  plaintiff,  as  assignee  of  F.  Scaife, 
against  Glenn,  on  his  warranty  to  Scaife,  to  recover  the 
amount  of  the  assessment  in  dower  and  costs. 

"  Under  the  instructions  .of  the  presiding  Judge,  the  jury 
found  for  the  plaintiff  the  amount  assessed  for  dower,  without 
the  costs." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because  there  is  no  privity  of  contract  between  the  plain- 
tiff and  defendant. 

2.  Because  the  assignee  of  the  covenant  cannot  maintain  the 
action  in  his  own  name. 

3.  Because  the  covenant  was  not  broken ;  and  if  broken,  the 
suit  is  barred  by  the  statute  of  limitations. 
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4.  Because  the  ruling  of  his  Honor,  it  is  respectfully  sub- 
mitted, is  in  other  respects  erroneous. 

The  plaintiff  also  moved  for  a  new  trial  on  the  ground  that 
he  was  entitled  to  recover  all  the  costs  and  counsel  fees  ex- 
pended by  him  in  defending  the  action  of  dower. 

Arthur,  for  appellant,  cited  1  N.  &  McC.  104;  1  Ch.  PL 
111;  6  Rich.  208;  1  Saund.  241;  Carth.  182;  4  Kent,  470, 
471  note  a,  472 ;  Jac.  L.  D.  Privity ;  Cro.  Eliz.  68 ;  2  Lev.  26 ; 
4  B.  &  P.  158. 

Thompson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  covenant  of  the  defendant  is  according 
to  the  form  contained  in  our  Act  of  1795,  (5  Stat.  266,)  and  is 
what  we  usually  call  the  general  warranty. 

The  ingenious  argument,  which  has  been  presented  on  the 
part  of  the  defendant,  to  show  that  the  assignee  of  such  a  ge- 
neral covenant  cannot  maintain  an  action  thereon  in  his  own 
name,  is  founded  upon  the  confusion  which  has  been  pro- 
duced by  the  different  senses  in  which  the  term  real  in  its  ap- 
plication, to  covenants  has  been  used ;  and  upon  a  difference 
which  seems  to  obtain  between  English  and  American  authori- 
ties concerning  the  right  of  an  assignee  under  a  covenant  of 
seizin,  a  covenant  of  power  to  convey,  a  covenant  of  present 
freedom  frem  incumbrances,  or  other  covenant  for  title  which 
ma,y  be  broken  as  soon  as  made.  It  is  unnecessary  to  enter 
into  explanation  now.  Those  who  choose  to  examine  the  sub- 
ject will  find  enough  to  direct,  if  not  to  satisfy,  their  inquiries, 
in  Piatt  on  Covenants,  Ch.  2,  Sect.  4 ;  Ch.  11 ;  Sugden  on 
Vendors,  Ch.  18 ;  4  Kent,  Com.  L.  67 ;  2  Bla.  Com.  800-5. 

Whatever  may  be  thought  the  true  doctrine  as  to  those  cove- 
nants last  mentioned,  whereby  the  present  condition  of  thingB 
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is  stipulated,  there  is  no  doubt  that  under  a  covenant  with  a 
vendee  and  his  assigns,  for  future  acts,  or  against  future  evils 
(such  as  a  covenant  that  the  grantor  will  make  further  assu- 
rance, or  that  the  grantee  and  his  assigns  shall  quietly  enjoy, 
or  shall  enjoy  free  from  all  incumbrance,)  an  assignee's  claim 
of  damages  for  a  breach  subsequent  to  the  accrual  of  his  right, 
is  not  subject  to  the  common  law  objection  against  the  assign- 
ment of  a  chose  in  action ;  and,  that  all  covenants  connected 
with  the  estate,  and  beneficial  only  to  its  owner,  run  with  the 
land,  whether  we  choose  to  bring  them  under  some  definition 
of  real  covenants,  or  call  them,  as  distinguished  from  the  an- 
cient warranty,  personal  covenants.  A  covenant  is  beneficial 
only  to  the  owner  of  the  estate,  when  it  is  such  that  for  the 
breach  of  it,  not  occurring  until  the  land  has  descended  to  an 
heir,  the  executor  of  the  covenantee  could  make  no  complaint, 
or  from  a  breach  of  it  subsequent  to  a  conveyance  to  an  as- 
signee, the  assignee  only  would  sustain  damage. 

In  the  case  of  Brisbane  vs.  McCrady,  (1  N.  &  McC.  104,) 
decided  in  1818,  (our  leading  case  concerning  an  assignee's 
right  under  covenants  running  with  the  land,)  the  covenant 
was,  that  the  land  was  free  from  incumbrances,  which,  in 
passing,  we  may  observe,  was  treated  just  as  if  it  had  been  a 
covenant  that  the  grantee  and  his  assigns  should,  enjoy,  and 
that  free  from  incumbrances.  If  the  covenant  iiy£|f 
before  us  is  not  distinguishable  in  effect  from 
case,  the  assignee  under  the  authority  of  thatj 
tain  his  action  here. 

It  is  said,  that  the  covenant  now  in  hand  is  j 
nant  of  seisin.  The  case  of  Mackey  vs.  Collini 
186,)  decided  in  1819,  that  our  general  warrant} 
of  a  covenant  of  seisin,  and  that  an  action  would 
eviction,  as  by  defect  of  title  it  was  broken  as  soon  as  made. 
That  case  was  followed  by  Johnson  vs.  Veal,  (3  McC.  449,) 
and  by  many  cases  since,  which  have  held,  that  an  action 
brought  before  eviction  for  breach  of  the  covenant  of  seisin,  is, 
Vol.  IX— 25 
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under  the  peculiar  provision  of  our  statute  of  limitations  in 
relation  to  actions  of  covenant,  barred  after  four  years  from 
the  date  of  the  covenant.  But  it  has  never  been  decided  that 
our  statutory  covenant  is  nothing  more  than  a  covenant  of 
seisin.  The  difficulty  was  to  find  the  covenant  of  seisin  in  it, 
not  to  perceive  in  it  other  matters  more  plainly  manifest.  The 
case  of  Pringle  vs.  Witten,  1  Bay,  256,  decided  before  the 
Act  of  1795,  was  upon  a  lease  and  release  that  contained  an 
express  covenant  of  seisin  ;  but  words  concerning  "  a  covenant 
for  good  title  and  for  the  whole  .quantity,"  which  in  the  report 
are  ascribed  to  the  Court,  led  to  the  decision  in  Mackey  vs. 
Colling  after  Sumter  vs.  Welsh,  (2  Bay,  558) ;  Furman  vs. 
Elmore,  (2  N.  &  McC.  189) ;  and  other  cases  had  established 
the  right  of  a  purchaser  to  show  before  eviction,  deficiency  of 
title  in  defence  of  an  action  for  the  purchase-money.  All  of 
these  cases,  however,  indeed  all  of  our  cases  on  the  subject, 
from  Sunt  vs.  Lewis,  (1  Bay,  159,)  down,  have  held  that  of  a 
covenant  for  quiet  enjoyment,  there  is  no  breach  before  evic- 
tion or  its  equivalent,  and  this  last-mentioned  case  declared 
proof  of  eviction  to  be  necessary  to  the  action  when  the  cove- 
nant was  to  warrant  and  defend.  It  is  much  more  consistent 
with  the  form  of  the  covenant  and  with  the  natural  sense  of  its 
terms,  to  say  that  our  general  warranty  contains  a  covenant 
for  quiet  enjoyment  free  from  incumbrance,  than  to  say  that  it 
contains  a  covenant  of  seisin.  It  is  advancing  the  purpose  of 
the  Legislature,  promoting  the  usual  intention  of  parties,  and 
subserving  the  ends  of  justice,  to  say  that  it  contains  all  the 
five  covenants  which  English* conveyancers  usually  insert  in 
conveyances  in  fee  simple,  to  wit. :  first,  that  the  vendor  is 
Beised  in  fee ;  second,  that  he  has  right  to  convey ;  (which,  two 
are  synonymous,  except  where  the  conveyance  is  made  under  a 
power  distinct  from  the  seisin;)  third,  that  the  vendee,  his 
heirs  and  assigns,  shall  quietly  enjoy ;  fourth,  and  that  free 
from  all  incumbrances;  (which  last  two  may  be  united  in  one;) 
and  fifth,  for  farther  assurances.     Of  the  fifth  only  there  is 
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doubt ;  but  as  to  all  rights  acquired  by  the  vendor  subsequently 
to  bis  conveyance,  the  application  of  the  doctrine  of  estoppel, 
to  some  extent,  answers  the  purpose  of  this  covenant,  and 
perhaps  recognizes  its  existence  in  a  general  warranty.  (See 
Craig  vs.  Reeder,  3  McC.  411.)  The  vendor  has  full  liberty 
to  modify  the  covenants  according  to  his  agreement,  and  when 
be  inserts  only  the  general  warranty,  the  large,  unlimited 
obligation  plainly  expressed  thereby,  may  well  be  understood 
to  embrace  all  the  usual  covenants  for  title.  It  is  enough  for 
this  case,  however,  to  show  that  it  includes  either  the  third  or 
the  fourth  of  those  covenants  as  above  enumerated ;  and  that 
it  includes  both  of  them,  we  think  ias  been  all  along  a  con- 
ceded point,  from  which  the  efforts  made  in  our  cases  before 
cited  to  find  the  covenant  of  seisin  have  started.  In  all  of 
those  cases,  if  there  had  been  eviction  there  would  have  been 
no  doubt,  and  the  plaintiff,  who  in  any  of  them  alleging  a 
covenant  of  seisin,  w%s  barred  by  the  statute  of  limitations, 
might  afterwards,  upon  allegation  of  a  covenant  for  quiet 
enjoyment,  and  proof  of  an  eviction,  have  recovered  in  a  new 
action  brought  within  due  time  after  the  eviction. 

But  taking  our  general  warranty  according  to  its  words, 
without  any  reference  to  the  usual  covenants  for  title,  and 
interpreting  the  word  warrant  according  to  its  modern  sense, 
we  see  that  a  covenant  "  to  warrant  and  forever  defend  all  and 
singular  the  premises  against  all  persons  lawfully  to  claim  the 
same  or  any  part  thereof,"  binds  the  covenantor  to  defend 
every  portion  of  the  land  conveyed,  against  all  suits  of  which 
due  notice  shall  be  given  to  him,  and  in  case  of  the  lawful 
eviction  of  the  vendee  or  his  assigns,  to  pay  the  legal  damages 
occasioned  thereby.  Future  acts,  future  evil,  and  future 
indemnity,  are  plainly  contemplated,  and  obscurity  can  be 
imputed  only  to  the  stipulation  as  to  present  right,  which  has 
been  held  to  be  involved. 

The  preceding  observations  dispose  of  all  the  defendant's 
objections  except  that  which  has  been  grounded  upon  a  dis- 
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tinction  between  a  right  of  dower  consummated  by  the  death  of 
the  dowress'  husband  before  the  date  of  the  conveyance,  and  a 
contingent  right  existing  in  a  wife,  whose  husband  was  then 
living.  The  former  was  the  dower  considered  an  incumbrance 
in  the  case  of  Brisbane  vs.  McQradyy  the  latter  is  the  dower 
that  has  damnified  the  plaintiff  in  this  case.  There  is  no  dif- 
ference. (Whatever  may  have  been  the  nature  of  the  right  to 
dower  at  the  time  of  the  warranty,  it  has  since  become  perfect, 
and  had  by  suit  at  law  been  established  against  the  plaintiff  to 
his  loss.  It  was  something  against  which  the  warrantor  took 
the  risk  and  Was  bound  to  defend.  It  was  an\  incumbrance, 
k  that  is,  a  right  from  which  diminution  of  value  might  result 
|  to  the  vendee,  which  yet  did  not  prevent  the  immediate 
passing  of  the  title  to  him.  It  is  npt  in  principle  to  be  dis- 
tinguished from  a  mortgage  of  which  the  condition  is  not  yet 
broken,  or  other  contingent  interest  threatening,  but  not  sure, 
to  fall  upon  the  land,  which  a  vendor's  knowledge  of  his  title 
might  have  detected,  and  a  sufficient  consideration  has  induced 
him  to  guard  against.  Our  case  of  Polk  vs.  Sumter,  (2  Strob. 
81,)  holds  that,  even  during  the  lifetime  of  her  husband,  a 
wife's  dower  unrelinquished  may  be  shown  by  a  purchaser,  as 
an  excuse  for  his  refusal  to  comply  with  a  contract  to  purchase.  / 

The  plaintiff  has  then  properly  recovered  the  amount  which 
was  assessed  for  the  dower ;  but  he  too  appeals,  and  urges  his 
right  to  recover  further  the  taxed  costs  in  the  dower  case,  and 
his  counsel  fee  paid  in  defending  it.  As  to  the  costs  he  is 
right.  He  must  recover  what  was  recovered  against  him,  the 
sum  assessed  and  costs,  with  interest  thereon.  To  this  extent  as 
appears  by  a  record  to  which  the  defendant  was  made  a  privy 
by  notice,  the  incumbrance  has  diminished  the  value  of  the 
land  that  was  conveyed.  In  all  recoveries  upon  warranty, 
where  there  has  been  eviction,  and  the  law  has  prescribed  the 
purchase  money  and  interest  as  the  measure  of  damages,  the 
taxed  costs  of  the  eviction  are  added.  See  2  N.  &  McG.  190, 
199.     But  there  is  no  authority  for  including  counsel  fees  in 
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the  damages  recoverable  upon  contracts.  See  Sedgwick  on 
Damages,  99, — 103.  In  the  case  of  Legate  vs.  Frazer,  8  Strob. 
880,  counsel  fees  were  recovered  by  an  agent  against  his  prin- 
cipal as  part  of  the  expenditure  which  the  agent  had  made  in 
and  about  the  business  of  the  principal. 

The  defendant's  motion  is  then  dismissed ;  and  the  plaintiffs 
motion  is  granted  so  as  to  permit  him  to  have  a  new  trial,  if 
previous  thereto,  he  will  give  one  month's  notice  to  the  defend- 
ant of  his  intention  to  require  it,  unless  the  defendant  shall, 
on  or  before  the  first  Monday  of  September  next,  pay  the 
taxed  costs  aforesaid. 

O'Neall,  Withers,  Whitnbr,  Glover  and  Munro,  JJ., 
concurred. 

New  trial  nisu 
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Edward  Wilson  vs.  Samuel  Hamilton. 

Where  the  libel  is  so  ambiguous  that  from  a  mere  perusal  it  is  impossible  to  know 
the  person  alluded  to,  the  declaration  should  contain  an  introductory  oolloqram 
averring  that  the  plaintiff  was  meant,  and  an  innuendo  will  not  supply  its  place. 
For  want  of  such  averment  the  plaintiff  may  be  nonsuited  at  the  trial. 

BEFORE  GLOVER,  J.,  AT  CHESTER,  SPRING  TERM,  1856. 

This  was  an  action  on  the  case  for  a  libel. 

The  declaration  is  as  follows : 

"  Samuel  Hamilton  the  defendant,  was  attached  to  answer 
to  Edward  Wilson,  the  plaintiff,  of  a  plea  of  trespass  on  the 
case,  and  so  forth:  and,  thereupon,  the  said  plaintiff  by 
McAliley  and  McLure,  his  attorneys,  complains  against  the  said 
defendant,  for  that  the  said  defendant,  heretofore,  to  wit :  on 
the  first  day  of  September,  in  the  year  of  our  Lord,  one  thous- 
and eight  hundred  and  fifty-four,  at  Chester  Court  house,  in 
the  district  of  Chester,  and  State  aforesaid,  did  wickedly, 
maliciously  and  falsely  compose,  write  and  publish,  of  and  con- 
cerning the  said  plaintiff,  a  false,  wicked  and  malicious  libel, 
in  the  words  following,  to  wit :  *  To  de  big  faced  blacksmith,' 
(meaning  the  plaintiff,) '  and  his  stretch  worm  overseer,  the 
infant,  Peter  Dickey,  hog  killer.'  'Now  Ed/,  (meaning  the 
said  plaintiff,)  '  when  you  go  to-  bed,  think  how  mean  you  have 
grown.*  *  You '  (meaning  the  plaintiff)  *  borrow  my  tools  and 
keep  them  as  your  own.'  (thereby  meaning  that  the  said 
plaintiff  was  guilty  of  dishonesty)  '  My  still-yards,  augurs  and 
horse  phlemes,  and  other  things  too  tedious  to  name.'  '  If  you ' 
(meanrng  the  plaintiff) '  would  think  of  them  you  surely  would 
think  shame.9  4  The  wicked  borrow  but  the  same  do  not  pay.9 
— 'Whereas,  the  righteous  mercy  show  and  gives  his  own 
away.'     *  Now,  if  you"  (meaning  the  plaintiff)  •  get  any  more 
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of  my  tools,  you'll  get  them  after  night.9  *  And  if  you  have 
a  title  to  them  I  think  it  will  not  be  right.'  'Now  run  away 
the  stretch  worm,  your  crop  is  nearly  grown.'  *  Now  drive  the 
red  animal  home  and  let  him  go  until  his  own/  '  The  neigh- 
bors need  not  laugh,  nor  yet  set  up  their  snouts.9  '  You  have 
got  done  with  Billy  Blue  by  feeding  on  sassifras  sprouts, 
sprouts  sprouts,  sprouts.' — c Sassifras  sprouts,  as  Blue. said 
himself.'  '  P.  S.,  for  postcript ;  Two  setting  chairs  out  of 
pocket  by  the  said  firm,  Ed.'  (meaning  the  said  plaintiff)  '  and 
stretch  worm.'  Thereby  meaning  that  the  said  plaintiff  had 
been  guilty  of  stealing  and  was  a  dishonest  man." 

[Here  followed  a  second  count  upon  a  letter  written  by  the 
defendant  to  the  plaintiff,  also  alleged  to  be  a  libel.  The 
declaration  concluded  as  follows:] 

"  By  means  of  the  committing  of  which  said  several  griev- 
ances by  said  defendant  as  aforesaid,  the  said  plaintiff  hath 
been,  and  is  greatly  injured  in  his  good  name,  fame  and  credit, 
and  brought  into  public  scandal,  infamy  and  disgrace,  with 
and  amongst  all  his  neighbors,  and  other  good  and  worthy 
citizens  of  this  State,  inasmuch  that  divers  of  these  good 
neighbors  to  whom  the  integrity  and  innocence  of  the  said 
plaintiff  in  the  premises  were  unknown  on  occasion  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence 
hitherto  have  suspected  and  believed,  and  still  do  suspect  and 
believe  the  said  plaintiff  to  have  been  and  to  be  a  person  guilty 
of  dishonesty  and  fence  burning,  and  hog  killing,  and  of  false- 
hood, and  have  by  reason  of  the  committing  of  said  grievances 
by  the  said  defendant  as  aforesaid,  from  thence  hitherto  have 
wholly  refused  and  still  do  refuse  to  have  any  dealings  or  inter- 
course or  discourse  with  him,  the  said  plaintiff,  as  they  were 
before  used  and  accustomed  to  have  and  otherwise  would  have 
had.  And  the  said  plaintiff  has  been  by  reason  of  these 
premises  otherwise  greatly  injured,  to  wit :  at  the  place  afore- 
said, on  the  day  and  year,  aforesaid.     To  the  damage  of  the 
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said  plaintiff,  five  thousand  dollars,  and  therefore  he  brings  his 
suit,  and  so  forth." 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  on  the  case  to  recover  damages  for  the 
publication  .of  an  alleged  libel. 

"  The  witnesses  for  the  plaintiff  proved  that  the  paper  was 
in  the  hand- writing  of  the  defendant,  and  was  seen  by  two  per- 
sons in  the  summer  of  1854,  about  9  or  10  o'clock,  A.  M., 
tacked  on  the  plaintiff's  shop,  which  is  on  a  highway,  and  that 
Andrew  Wiley  took  it  down.  Hugh  Brigham  saw  the  defend- 
ant write  it,  who  said,  that  he  allowed  to  have  it  put  on  plain- 
tiff's shop  door,  but  not  by  himself.  Defendant  once  handed  a 
paper  similar  to  this  to  David  Mc Williams. 

"  It  is  not  necessary  to  report  the  remainder  of  the  evidence, 
which  is  not  pertinent  to  the  questions  made  by  the  appeal. 

"The  defendant's  counsel  moved  for  a  nonsuit  on  the 
ground,  that  there  is  no  averment  in  the  declaration  connect- 
ing the  defamatory  paper  with  the  plaintiff,  and  showing  that 
he  comes  within  the  description;  and  also,  admitting  that  there 
is  a  sufficient  averment,,  there  is  no  proof  to  sustain  it. 

"The  nonsuit  was  ordered.  Where  the  person  is  so  am- 
biguously alluded  to,  it  appeared  to ,  me  that  it  should  be 
averred  distinctly  that  the  libel  was  published  of  the  plaintiff, 
and  that  a  suggestion  by  innuendo,  as  was  contended  in  argu- 
ment, was  not  sufficient. 

"  The  plaintiff  has  appealed  on  the  annexed  grounds." 

The  plaintiff  appealed,  and  now  moved  this  Court  to  set  aside 
the  nonsuit  on  the  grounds : 

1.  Because  the  declaration  was  sufficient  in  law. 

2.  Because  if  the  declaration  had  been  insufficient  in  law,  its 
insufficiency  could  not  be  legally  a  ground  of  nonsuit. 
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S.  Because  the  order \>f  nonsuit  was  contrary  to  law. 
McAliley,  for  appellant. 
Boyhton,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  When  the  defamatory  paper  shows  clearly  what 
is  meant,  and  of  whom  it  is  written,  it  is  unnecessary  to  allege 
new  matter  by  way  of  inducement  in  the  introductory  part  of 
the  declaration ;  but  where  the  paper  is  so  ambiguous  in  its 
language  that,  from  a  perusal  of  it,  the  person  alluded  to  can- 
not be  ascertained,  or  where  the  libellous  purpose  is  not  mani- 
fest, a  colloquium  and  averment  are  necessary  to  explain  the 
meaning. 

If  an  averment  is  necessary  in  pleading  to  make  doubtful 
expressions  clear,  no  defamatory  paper  ever  required  its  use 
more  than  that  declared  upon  by  the  plaintiff.  Without  some 
reference  to  extrinsic  matter,  it  is  not  possible  to  point  out  the 
person  alluded  to  in  the  alleged  libel.  "  De  big  faced  black- 
smith," "Peter  Dickey,  hog  killer/1  "Ed,"  "Stretch  worm/' 
and  "Red  animal/'  identify  no  person,  and  are  altogether 
incomprehensible,  unless  we  look  beyond  the  meaning  con* 
veyed  by  the  words.  There  is  no  colloquium  averring  that 
these  expressions  are  applicable  to  the  plaintiff,  and  an 
innuendo  cannot  supply  its  place.  As  was  contended  in  the 
argument,  this  would  confound  clear  distinctions  which  have 
been  long  observed.  An  innuendo  is  explanatory  of  the  mean- 
ing of  a  publication  by  a  reference  to  what  has  been  previously 
ascertained  by  averment  or  otherwise,  (1  Stark.  418,)  but  it 
cannot  extend  the  sense  of  words  beyond  their  meaning — as  in 
Bar  ham' 8  case,  4  Rep.  20,  where  it  was  alleged,  "  He  has  burnt 
my* barn,"  (meaning  plaintiff's  barn  of  corn,)  the  innuendo  was 
held  bad,  because  it  did  not  explain,  but  extended  the  meaning 
of  the  words  used.    It  is  possible  that  a  paper  may,  by  descrip- 
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tion,  so  point  out  the  person  and  connect  him  with  the  libel,  as 
to  supersede  a  colloquium  or  an  averment.  Shalmer  vs.  Foster, 
Cro.  Car.  187. 

The  new  matter  introduced  by  an  introductory  averment, 
in  explanation  of  words  doubtfully  or  ambiguously  expressed, 
admits  of  proof ;  but  an  innuendo  which  is  only  explanatory 
and  connects  together  facts  already  known,  either  from  the 
face  of  the  paper  or  by  reference  to  extrinsic  matter,  is  never 
proved  nor  admits  of  proof.  (BoseweWs  case,  2  State  Trials, 
105.) 

The  same  question  made  by  the  first  ground  of  appeal,  was 
considered  and  decided  in  the  case  of  the  State  vs.  Henderson, 
(1  Rich.  179,)  where  most  of  the  leading  cases  are  collected ; 
and,  as  the  same  certainty  in  alleging  the  publication  and  the 
libellous  matter  is  required  in  civil  as  in  criminal  cases,  (Bog- 
le;/ vs.  Johnson,  4  Rich.  22;  the  State  vs.  Goodman,  6  Rich. 
887,)  it  is  a  direct  authority  upon  the  point  submitted.  The 
cases  of  the  King  vs.  Horn,  (2  Cowper,  672,)  and  Van 
Vechten  vs.  Hopkins,  (5  Johns.  211,)  confidently  relied  upon 
in  support  of  the  motion,  fully  sustain  the  decision  in  the  case 
of  the  Staters.  Henderson.  The  matter  set  forth  in  the  first 
count  may  be  libellous  and  may  be  intended  to  apply  to  the 
plaintiff,  but  from  a  perusal  of  the  paper,  its  latent  meaning 
cannot  be  collected,  nor  is  there  any  new  matter  alleged  by 
way  of  inducement,  that  shows  its  defamatory  character  or 
which  connects  the  plaintiff  with  it.  An  innuendo  cannot 
supply  this  defect  apparent  on  the  declaration,  and  as  the  ne- 
cessary allegations  are  omitted,  there  was  no  evidence  submit- 
ted proper  for  the  consideration  of  the  jury,  and  the  nonsuit 
was  therefore,  properly  ordered. 

Motion  dismissed. 

O'Nball,  Wardlaw,  Withers,  Whitnbr  and  Munro,  JJ., 
concurred. 
Motion  dismissed. 
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Keziah  P.  Shettlesworth  vs.  Joseph  Hughet. 

Where  in  an  action  of  trespass  quare  clauwm  /regit  defendant,  under  the  general 
issue,  pots  the  title  in  issue,  and  a  verdict  is  found  against  him  upon  that  issue, 
he  cannot,  in  a  rabseqnent  action  by  the  same  plaintiff  to  try  the  title,  dispute 
the  plaintiff's  title.    He  is  estopped  by  the  verdict  in  the  first  action. 

BEFORE  WARDLAW,  J.,  AT  UNION,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  Trespass  to  try  titles. 

"  The  plaintiff,  in  opening  his  case,  stated  that  there  had 
been  a  former  adjudication  between  these  parties,  of  the  title 
now  in  question,  which  was  conclusive  in  favor  of  the  plaintiff 

"  He  adduced  the  record  of  an  action  of  trespass  quare  clau- 
$um  fregitj  brought  by  this  plaintiff  against  this  defendant,  to 
recover  damages  for  the  defendant's  invasion  of  the  plaintiff's 
possession  of  the  same  land  that  is  sued  for  in  this  case,  and 
he  offered  the  grounds  of  appeal  and  Judge's  report  in  that 
former  case,  which  were  authenticated  by  the  superscription  in 
the  handwriting  of  the  attorney  who  appeared  for  the  defendant 
in  that  case,  and  appears  for  him  in  this.  From  these  it  clearly 
appeared  that  on  the  trial  of  the  former  case,  at  October' Term, 
1858,  a  verdict  had  been  rendered,  finding  seventy-fire  dollars 
damages  for  the  plaintiff,  and  that  upon  that  trial,  the  title  of 
the  land  had  been  put  in  issue  by  the  defendant,  under  the  plea 
of  the  genera]  issue,  and  depended  upon  the  age  of  Hopkins 
Wilder  Shettlesworth,  in  September,  1848,  when  he  conveyed 
by  deed  to  Oasaway  Shettlesworth — a  question  of  fact,  which, 
after  much  testimony  adduced  on  either  side,  had  been  sub- 
mitted to  the  jury. 

44  The  plaintiff  now  (unnecessarily,  as  I  think,)  went  further. 
He  showed  a  deed  of  conveyance  for  this  land  from  H.  W. 
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Shettlesworth  to  the  plaintiff,  dated  September  11,  1850,  and 
two  deeds,  professing  to  convey  the  same  land,  which  the  de- 
fendant produced  under  notice,  to  wit :  first  from  H.  W.  Shet- 
tlesworth to  Gasaway  Shettlesworth,  dated  September  6, 1848, 
and  second,  from  Gasaway  Shettlesworth  to  defendant,  dated 
January  4,  1851.  To  this  he  added  testimony  to  Bhow  that 
the  defendant  entered  under  Gasaway  Shettlesworth  after 
January  4,  1851,  and  that  H.  W.  Shettlesworth  was  under  the 
age  of  twenty-one  years  in  September,  1848. 

"  The  defendant  showed  a  sale  of  the  land  by  the  sheriff, 
under  judgment  and  fi.  fa.  against  Joseph  Shettlesworth,  and 
a  deed  from  the  sheriff  to  Gasaway  Shettlesworth,  dated  Oct. 
5,  1848 — that  Joseph  Shettlesworth  was  in  possession  more 
than  ten  years,  even  twenty,  before  the  sheriff's  sale ;  and  he 
offered  testimony  concerning  the  age  of  H.  W.  Shettlesworth* 
which,  in  my  opinion,  was  strong  to  show  that  he  was  of  full 
age  in  September,  1848. 

"  The  plaintiff  fell  back  upon  the  estoppel  which  resulted 
from  the  former  trial.  The  defendant  contended  that  if  there 
was  an  estoppel,  the  plaintiff  had  waived  it.  I  held  that  where, 
as  in  this  case,  a  former  adjudication  could  not  be  pleaded  as 
an  estoppel,  it  was  conclusive  when  shown  by  evidence,  and 
that  conclusive  evidence  was  not  waived  or  overthrown  by  the 
addition  of  doubtful  testimony,  intended  to  confirm  it. 

"  I  submitted  to  the  jury  these  questions :  first,  was  the  title 
brought  into  issue  on  the  former  trial,  and  had  the  jury  then 
passed  upon  it  in  favor  of  the  plaintiff?  If  not,  I  directed  that 
the  jury  should  now  find  for  the  defendant,  as  independent  of 
the  former  case,  the  plaintiff  had  shown  no  title  which  could 
prevail  against  the  sheriff's  conveyance  to  the  defendant's 
vendor.  If  the  title  had  been  so  put  in  issue,  and  passed 
upon,  I  directed  the  jury  to  find  for  the  plaintiff,  without  fur- 
ther examination  of  the  facts  involved  in  the  \title.  Second. 
What  were  the  damages  ?  I  held  that  the  plaintiff  was  enti- 
tled, if  she  recovered,  to  have  two  years  rent. 
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"  The  jury  found  for  the  plaintiff  the  land  in  dispute,  and 
eighty  dollars  damages." 

The  defendant  appealed,  and  moved  for  a  nonsuit  or  new 
trial,  on  the  following  grounds,  viz : 

For  a  nonsuit. — Because  when  the  plaintiff  closed  her  evi- 
dence, she  had  failed  to  prove  a  good  and  legal  title  in  her- 
self. 

For  a  new  trial. — 1.  Because  the  case  ought  to  have  been 
submitted  to  the  jury  on  the  whole  of  the  evidence. 

2.  Because  the  record  in  the  former  case  is  not  conclusive 
against  the  defendant. 

3.  Because  there  was  no  sufficient  evidence  to  show  f  hat  the 
jury  in  the  former  case  passed  upon  the  title  of  the  land. 

The  case  was  argued  in  December,  1855,  by  Herndon  for 
appellant,  and  Thomson,  contra,  and  was  reargued  at  this 
Term  by  the  same  counsel. 

The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  This  case  has  been  the  subject  of  much  dis- 
cussion, both  at  the  Bar  and  on  the  Bench. 

A  conclusion  has  been  at  last  attained,  and  I  desire  to 
announce  it  in  as  brief  a  way  as  I  can.  There  is  now  no 
doubt,  that  a  defendant  in  trespass  quare  clatisum  /regit, 
may  justify  his  entry  by  showing  title  in  himself.  Muldrow 
ads.  Jones,  Bice,  64.  This  necessarily  involves  the  plaintiff's 
title,  for  he  may  reply  to  the  defendant's  apparent  title  by 
showing  a  paramount  title  in  himself,  and  may  recover  on  the 
strength  of  his  own  title.    This  actually  occurred  on  the  subse- 
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quent  trial  of  Jones  vs.  Muldrow,  Chev.  255 ;  1  Strob.  324, 
note.  What  is  the  legal  effect  of  a  verdict  obtained  for  the 
plaintiff  on  such  a  trial  of  title  ?  The  answer  is,  I  think,  given 
in  ManigauU  vs.  jDeas,  Bail.  Eq.  293,  where  it  is  said,  that 
"  a  direct  final  judgment  of  a  Court  of  competent  jurisdiction, 
on  the  same  subject-matter  between  the  same  parties  and 
privies  in  law  or  estate,  is  conclusive,  and  cannot  be  re-ex- 
amined, in  a  subsequent  original  action  in  the  same  or  any 
other  Court."  This  is  not  denied,  but  it  is  contended  that  a 
judgment  cannot  be  conclusive,  unless  from  the  record,  it 
appears  to  be  the  same  matter,  which  was  properly  examinable 
before.  This  is  true  !  But  is  not  that  the  case  here  ?  The 
plaintiff  alleged,  that  her  possession  had  been  violated  by  the 
forcible  entry  of  the  defendant.  What  might  be  put  in  issue  ? 
The  questions,  1st,  Whether  the  defendant  did  commit  the 
trespass,  in  fact  ?  and  2d,  Whether  the  trespass  was  justified 
by  paramount  title  in  him  ?  These  issues  being  capable  of 
being  made,  it  becomes  necessary  to  ascertain  what  woe  put  in 
issue  f  The  record  from  its  generality  cannot  show  it.  It  is 
necessary  to  resort  to  proof  of  the  fact,  what  was  put  in  issue  ? 
The  case  of  Henderson  vs.  Kenner,  1  Rich.  474,  most  clearly 
shows,  that  this  may  be  ascertained  by  parol.  That  was  done 
here,  and  the  question  was  upon  the  proof  submitted  to  the 
jury,  was  the  title  in  issue  on  the  former  trial  ?  The  jury 
have  answered  it  was,  and  the  verdict  being  in  favor  of  the 
plaintiff,  it,  follows,  it  seems  to  me,  that  that  is  .conclusive. 

The  case  of  Kerr  vs.  Chess,  7  Watts,  367,  proceeds  upon 
the  record  alone,  and  it  may  be,  and  is,  I  have  no  doubt, 
often  true,  that  the  plea  of  tiberum  tenementum  does  not  neces- 
sarily involve  the  title  of  the  plaintiff  to  more  than  his  posses- 
sion. For  although  the  defendant  alleges,  that  he  has  the 
right  to  the  freehold,  it  may  be  satisfied  by  showing,  that  he 
had  the  right  to  the  possession  by  a  lease  from  the  plaintiff,  or 
the  plaintiff  without  questioning  the  defendant's  title,  may  show 
that  he  was  entitled  to  possession  under  him.     This  very  well 
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shows  the  propriety  of  the  conclusion,  in  that  case,  that  the 
record  was  not  conclusive  of  the  title. 

But  in  this  case  the  proof  is,  that  the  title  was  in  issue  and 
decided  for  the  plaintiff.  The  defendant  had  it  in  his  power  to 
show ?  that  notwithstanding  he  put  the  title  in  issue,  that  yet  it 
was  met  and  obviated  by  proof,  showing  that  a  right  to  the 
possession  consistent  with  his  title  prevented  it  from  having 
effect.  So,  too,  it  might  have  been  shown,  that  notwithstanding 
his  title,  he  had  entered  upon  an  actual  possession,  and  had 
been  guilty  of  such  violence,  as  made  him,  notwithstanding  his 
title,  a  trespasser  ah  initio ;  and  thus  that  the  title  was  not 
decided.  In  Henderson  vs.  Kenner,  1  Rich.  482,  Judge 
Evans  put  the  very  case  before  the  Court.  Speaking  of  tres- 
pass quart  clausurn  /regit,  he  asks,  "  if  the  defendant  were  to 
justify  under  the  general  issue,  as  we  decided  he  might,  in 
Jones  ads.  Muldrow,  Rice,  64,  by  showing  he  was  the  owner  of 
the  land,  and  the  question  of  title  thus  made  was  decided  by 
the  jury,  could  not  that  be  shown  on  the  trial  of  a  second 
action  involving  the  title  to  the  same  land  ?  I  apprehend  it 
might."  When  shown,  what  is  the  effect?  Judge  Harper,  in 
whose  opinion  Judge  Johnson  and  myself  concurred,  answers 
in  McDowall  vs.  MeDowall,  Bail.  Eq.  830,  "that  what  the 
parties  have  once  had  the  opportunity  of  litigating  in  the 
course  of  a  judicial  proceeding,  they  shall  not  draw  into  ques- 
tion again."  The  verdict  on  the  title  in  the  former  case  con- 
cludes the  defendant  in  this.     The  motion  is  dismissed. 

Glover,  Withers  and  Munro,  JJ.,  concurred. 

Wardlaw  and  Whitnbr,  JJ.,  dissented. 

Motion  dismissed. 
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Hall  &  Co.  vs.  Administrators  op  Thomas  J.  Wright. 

Assumpsit  for  money  collected  by  an  attorney  at  law,  the  intestate  of  defendant!. 
The  money  was  traced  into  the  coroner's  hands,  but  there  was  no  proof  that  the 
intestate  had  received  it  Verdict  for  the  plaintiffs  set  aside  and  new  trial 
ordered. 

BEFORE   GLOVER,  J.,  AT  LANCASTER,  SPRING  TERM, 

1856. 

The  report  of  his  Honor,  the  presiding  Judge  is  as  follows : 
"  The  late  Thomas  J.  Wright  was  the  attorney  of  the  plain- 
tiffs, who  obtained  a  judgment  against  William  Clark  for 
$1,277  21,  and  interest  on  $1,263  16,  from  the  24th  of  March, 
1837.  The  judgment  was  signed  and  execution  entered  in  the 
sheriff's  office  on  the  15th  April,  1839.  A  judgment  was  also 
signed  and  an  execution  entered  on  the  same  day  in  favor  of 
Pitman  and  Day  against  the  said  William  Clark  for  $1,663  85 
and  interest,  of  which  record  Thomas  J.  Wright  was  the  at- 
torney. 

"  An  attachment  was  ordered  against  Leroy  Secrest,  then 
sheriff  of  Lancaster  district,  marked  in  the  sum  of  $2,593  53, 
which  embraced  the  amount  due  in  the  cases  of  Hall  &  Co.  and 
Pitman  &  Day  against  William  Clark.  On  this  attachment 
the  following  payments  were  made  in  full  satisfaction :  to 
Thomas  J.  Wright,  $1,000,  on  the  5th  August,  1840 ;  to  the 
coroner,  $446  39,  on  the  27th  March,  1841 ;  to  Thomas  J. 
Wright,  $1,100,  on  the  8th  January,  1842;  and  to  Thomas  J. 
Wright,  $600,  on  the  10th  June,  1844.  Thomas  J.  Wright 
paid  to  Hall  &  Co.  $475,  on  the  5th  August,  1840 ;  $550  on 
the  8th  January,  1842,  and  $299  25,  on  the  10th  of  June, 
1844,  and  this  action  was  commenced  on  the  1st  October, 
1853,  against  Thomas  J.  Wright's  administrators  to  recover  a 
balance  alleged  to  be  due  in  the  case  of  Hall  &  Co.  vs.  William 
Clark. 
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"  It  was  in  proof,  that  $300  was  a  reasonable  compensation 
for  the  professional  services  rendered  by  Thomas  J.  Wright  in 
the  case  of  Hall  k  Co.  w.  Clark,  and  if  this  sum  be  allowed, 
no  balance  was  due  to  the  plaintiffs,,  unless  Wright  received 
from  the  cotoner  $446  89,  paid  to  him  on  the  27  th  March, 
1841 ;  or  unless  he  failed  to  pay  the  case  of  Pitman  and  Day, 
retaining  in  his  hands,  from  the  payments  made  to  him,  enough 
to  satisfy  the  case  of  Hall  &  Go. 

"The  plaintiffs  claimed  $881  59  and  interest  from  the  10th 
June,  1844,  and  the  verdict  was  for  $182  28. 

"I  preferred  to  submit  the  facts  to  the  jury  without  an 
expression  of  opinion  respecting  the  bar  of  the  statute,  be- 
lieving the  evidence  too  slight  to  authorize  the  conclusion 
which  they  attained." 

The  defendants  appealed,  and  now- moved  this  Court  for  a 
new  trial,  on  the  grounds: 

1.  Because  plaintiffs'  cause  of  action  was  barred  by  the 
statute  of  limitations,  which  being  a  question  of  law,  was  not 
charged  upon  by  the  Court. 

2.  Because  there  was  no  evidence  that  Thomas  J.  Wright 
had  received  more  money  than  he  had  actually  paid  over  to  the 
plaintiffs ;  the  discount  plead  in  the  case  being  allowed. 

8.  .Because  the  plaintiffs'  cause  of  action  was  barred  by  the 
statute  of  limitations,  and  the  verdict  'should  have  been  for  the 
defendants. 

4.  Because  the  verdict  was  in  all  respects  contrary  to  law 
and  evidence. 

Clinton,  for  appellant. 

Williams,  contra. 
Vol.  IX.— 26 
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The  opinion  of  the  Court  was  delivered  by 

Whitneb,  J.  This  suit  is  brought  to  recover  money  alleged 
to  have  been  collected  by  an  attorney  at  law,  now  deceased. 

On  the  case  made  in  the  brief  it  does  not  appear  that  plain- 
tiffs' cause  of  action  was  barred  by  the  statute  of  limitations. 
The  relation  between  the  parties  would  prevent  the  operation 
of  the  statute  until  after  demand,  though  it  may  be,  from  some 
intimations  in  the  argument,  that  the  party  is  concluded  by  the 
state  of  the  pleading.  On  this  question,  therefore,  90  opinion 
is  expressed.  The  payments  were  made  by  a  sheriff  against 
whom  an  attachment  had  issued.  In  every  instance  in  which 
these  payments  were  traced  to  the  hands  of  the  attorney,  dis- 
bursements were  promptly  made  by  him  on  the  same  day. 
The  disputed  item  had  clearly  reached  the  hand  of  the  coroner, 
and  not  a  tittle  of  evidence  was  produced  to  show  that  it  had 
been  paid  over  to  the  attorney.  Tears  elapsed, — the  attorney 
died, — the  office  of  the  coroner,  it  is  said,  is  in  a  state  of  con- 
fusion, and  an  inference  is  asked  whereby  to  charge  the  estate 
from  the  known  assiduity  of  the  attorney.  We  think  this 
might  result  in  great  injustice.  Pursuing  the  true  line  of 
accountability  it  might  lead  to  a  very  different  conclusion. 
The  liability  of  the  coroner  is  manifest,  and  if  he  was  the  object 
of  pursuit  it  is  not  at  all  perceived  that  he  could  successfully 
shelter  himself  by  such  a  presumption.  The  ascertained  punc- 
tuality of  the  attorney  raises  a  stronger  presumption  in  his 
favor  than  his  supposed  assiduity  does  against  him. 

In  any  point  of  view  the  case  is  presented  under  embarrassing 
circumstances.  This  Court  cannot  see  in  what  way  the  con- 
clusion has  been  reached.  In  the  absence  of  all  testimony 
bearing  satisfactorily  on  this  part  of  the  case  we  think  the 
ends  of  justice  require  a  further  inquiry. 

The  motion  is  granted  and  a  new  trial  ordered. 

O'Neall,  Wardlaw,  Withers,  Glover  and  Munro,  JJ., 
concurred. 

Motion  granted. 
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Amanda  J.  Kbsjtep?  w.  Samuel  McAxiley. 

A  plea  in  dower,  that  demandant's  late  husband  was  indebted  to  defendant — that 
he  died  possessed  of  a  considerable  personal  estate  which  demandant  took  pos- 
session of  and  wasted  and  converted  to  her  own  use,  whereby  defendant  lost  bin 
debt,  is  no  bar  to  the  action. 

A  plea  in  dower,  that  before  commencement  of  salt  defendant  had  "bargained  and 
sold"  the  land  to  W.  M.,  who  was  then  pat  in  possession  and  has  continued  in 
possession  thereof,  from  thence  hitherto,  is  no  bar  to  the  action. 

Pwnmons  in  dower  lies  as  well  against  the  tenant  for  life,  or  in  fee,  as  against  tht 
person  in  possession. 

An  allegation  that  the  land  was  "  bargained  and  sold"  to  W.  M.,  and  that  he  was 
pat  in  possession  thereof,  does  not  Import  a  conveyance  to  W.  If.  by  deed-*4t 
imports  a  mere  contract  of  sale. 

BEFORE  GLOYER,  J.,  AT  CHESTER,  SPRING  TERM,  1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"In  this  action  the  demandant  seeks  to  recover  from  the 
defendant  dower  in  a  lot  of  land  lying  in  the  Town  of  Chester. 

"The  defendant  filed  the  following  pleas  in  bar  to  the 
recovery. 

"  And  the  said  defendant  by  McClure,  his  attorney,  for  fur- 
ther plea  in  this  behalf  says,  that  the  said  demandant  ought 
not  to  have  or  maintain  her  action  aforesaid  thereof  against 
him,  because  he  says,  that  before  the  commencement  of  said 

suit,  to  wit:  On  the day  of  August,  in  the  year  of  our 

Lord,  one  thousand  eight  hundred  and  fifty-four,  at  Chester 
Court  House,  aforesaid,  the  said  defendant  had  bargained  and 
sold  the  said  lot  of  land  in  which  dower  is  claimed,  to  one 
William  M.  McDonald,  and  the  said  William  M.  McDonald, 
was  at  the  time  aforesaid,  put  in  possession  of  said  lot  of  land, 
and  has  continued  in  the  possession  thereof,  from  thence  hither- 
to ;  which  he  is  ready  to  verify,  whferefore  he  prays  judgment 
if  the  said  demandant  ought  to  have  or  maintain  her  summons 
in  dower  against  him  aforesaid. 
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"And  the  said  defendant  for  further  plea  in  this  behalf  says, 
that  the  said  demandant  ought  not  to  have  her  dower  in  the 
premises  aforesaid,  because  he  says  that  George  F.  Kennedy  in 
his  life-time  and  at  the  time  of  his  decease,  was  indebted  to  the 
defendant  in  the  sum  of  one  thousand  dollars,  for  rent  then  due 
and  owing  for  the  Hotel  in  Chester  the  property  of  the  said 
defendant,  and  that  the  said  George  F.  Kennedy,  at  the  time 
of  his  death  was  possessed  of  a  large  amount  of  goods  and  chat- 
tels, consisting  principally  of  furniture,  in  the  American  Hotel 
in  the  city  of  Charleston,  to  the  value  of  five  thousand  dollars, 
and  that  the  said  Amanda  J.  Kennedy,  immediately  after  the 
death  of  the  said  George  F.  Kennedy,  seized,  took  and  carried 
away,  and  secreted,  and  converted,  to  her  own  use  the  principal 
part  of  said  furniture,  to  wit :  To  the  value  of  five  thousand 

dollars,  to  wit :  On  the day  of  ■ ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  fifty-three,  at  Chester 
Court  House,  aforesaid,  and  thereby  defrauded  the  legal  repre- 
sentatives of  the  estate  of  George  F.  Kennedy  out  of  the  means 
of  paying  the  debts  of  the  said  George  F.  Kennedy,  and  among 
them  the  debt  due  to  this  defendant. — And  the  defendant  avers 
that  the  said  A.  J.  Kennedy  is  utterly  insolvent,  so  that  no 
recovery  or  satisfaction  for  the  said  seizing  or  converting  the 
assets  of  her  said  husband  to  her  own  use,  could  be  had  or  made 
against  her,  and  that  by  reason  of  the  wasting  of  the  assets  of 
'the  said  G.  F.  Kennedy  by  the  said  Amanda  J.  Kennedy,  as 
aforesaid,  the  administrator  has  no  means  wherewith  to  pay  the 
debts  of  the  said  intestate,  and  the  debt  for  rent  due  to  this 
defendant  has  been  wholly  unjteid,  and  no  assets  are  in  the 
hands  of  the  said  administrator  to  pay  the  same,  to  wit :  At 
the  place  aforesaid. 

"  All  of  which  he  is  ready  to  verify,  when,  &c,  and  prays 
judgment  if  the  said  demandant  ought  to  have  or  maintain  her 
action  aforesaid  thereof  against  him. 

"  The  demandant  demurred  to  the  pleas,  and  the  defendant 
joined  in  demurrer.    I  decided  that  the  pleas  of  the  defendant 
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and  the  matters  therein  contained,  are  not  sufficient  in  law  to 
bar  the  demandant  from  recovering  her  dower,  in  and  to  the 
lands  described  in  her  declaration." 

The  defendant  appealed  and  now  moved  this  Court  to  reverse 
the  decision  of  the  presiding  Judge  sustaining  the  demandant's 
demurrer. 

McLure,  for  appellant. 

Patterson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  The  second  plea,  beyond  all  doubt  presents  no 
bar  to  the  demandant's  claim  of  dower ;  and  is  therefore  bad 
on  general  demurrer. 

It  may  be,  that  on  the  facts  stated  in  it,  she  is  liable  as 
executrix  de  son  tort  of  her  deceased  husband,  but  such  a  lia- 
bility can  in  no  way  affect  her  right  to  dower. 

The  first  plea  is,  I  think,  also  bad.  The  7th  sec.  of  the  67th 
title  (Dower,)  1  Brev.  Dig.  270,  directs,  that  the  summons  in 
dower  shall  be  directed,  1st,  to  the  heir  at  law,  (if  of  full  age) ; 
2d,  if  under  age,  to  his  or  her  guardian ;  3d,  if  there  be  no 
guardian,  to  the  executor  or  administrator  of  the  deceased; 
4th,  to  any  person  or  persons  who  may  be  in  possession. 

There  is,  I  think,  no  doubt  under  this  last  provision,  that  the 
summons  in  dower  may  not  only  go  against  the  tenant  in  pos- 
session, but  also  against  the  tenant  for  life,  or  in  fee,  or  either 
of  them.  Plantt  vs.  P&yne,  2  Bail.  819.  For  the  proceeding 
in  dower  is  quasi  a  real  action ;  the  judgment  is  necessarily  in 
rem;  and  all,  who  are  interested  in  it,  having  the  right  to  be 
heard  before  the  dower  is. assessed  or  assigned,  may  be  made 
parties.  The  respondent  here,  is  properly  called  on  to  show 
cause,  unless  he  had  parted  with  the  fee.  His  plea  must  legally 
show  that  fact.     It  is  defective  in  this  particular.    For  it  al- 
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leges  that  the  respondent  "bargained  and  sold'*  the  lot  to  W. 
M.  McD.,  and  put  him  in  possession.  This  does  not  import  a 
deed;  and  in  this  respect  nothing  short  of  a  full  and  proper 
description  will  suffice.  To  this  point  the  authorities  of  Jeffer- 
son vs.  Moreton,  2  Saund.  11,  and  Howell  vs.  Forest,  idem.  47, 
n.  48,  a,  m  1,  are  full  and  decisive. 

The  words  "bargained  and  sold"  with  delivery  of  possession 
are  satisfied  by  a  mere  contract  of  sale.  It  is  true,  if  the  re- 
spondent had  said,  that  by  deed  he  had  bargained  and  sold  and 
had  delivered  possession,  it  might  have  been  sufficient.  For  at 
common  law,  and  under  the  statute  of  uses  such  a  deed  would 
convey  the  fee. 

Under  our  Act  of  1795,  1  Brev.  Dig.,  tit.  51,  sec.  40,  to 
make  a  good  description  of  a  conveyance  it  is  necessary  to  set 
out  that  the  grantor  by  deed  did  "grant,  bargain,  sell  and 
release." 

No  words  in  the  plea  meeting  either  of  these  requisites,  it 
follows,  that  the  respondent  is  not  discharged.  For  his  plea 
admits  he  owned  the  fee,  and  that  instead  of  conveying  it  be- 
fore service  of  the  summons,  he  had  merely  contracted  to  Bell 
it  to  W.  M.  McD.,  and  placed  him  in  possession.  This  legally 
tnade  W.  M.  McD.  the  tenant  of  the  respondent,  and  the  pos- 
session his. 

It  is  true  W.  M.  McD.  might  have  been  summoned,  and  per- 
haps the  better  course  would  have  been  to  have  summoned  him 
as  well  as  the  respondent. 

But  that  is  not  necessary  to  the  point  before  us.  The  de- 
fendant's plea  does  not  excuse  him  from  answering ;  he  is  pro- 
perly a  party. 

The  demurrer  was  properly  sustained. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  (3 lover  and  Munro,  JJ.f 
concurred. 

Motion  dismissed. 
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Albright  &  Pinchback  vs.  The  Town  Council  of  Chester. 


A  contract  may  be  lawfully  entered  into  between  the  Intendant  of  a  Town,  and 
the  Town  Council  thereof. 


BEFORE  GLOVER,  J.,  AT  CHESTER,  SPRING  TE&M,  1856. 

During  the  year  1853,  the  plaintiffs,  one  of  them,  Pinchback, 
being  at  the  tine  Intendant  of  Chester,  entered  into  a  contract 
with  the  Town  Council  of  Chester,  to  keep  the  streets  in  repair 
until  the  1st  January,  1854,  for  the  sum  of  eight  hundred 
dollars.  In  January,  1854,  Pinchback  being  still  Intendant, 
the  Council,  by  resolution,  directed  the  clerk  to  pay  the  plain- 
tiffs. The  clerk  paid  something  over  one  hundred  dollars,  and 
this  action  was  brought  to  recover  the  balance. 

The  defendants  moved  for  a  nonsuit,  on  the  ground  that  the 
contract  was  void.  His  Honor  overruled  the  motion,  and  the 
plaintiffs  had  a  verdict  for  the  balance  due  them. 

The  defendants  appealed,  and  now  renewed  their  motion  for 
a  nonsuit. 


Curia,  per  O'Neall,  J.  I  agree  to  the  principle  laid  down 
by  my  late  friend,  Chancellor  David  Johnson,  in  the  Railroad 
Company  vs.  Claghorn,  et  al>  Speer's  Eq.  562 ;  "  There  is 
nothing  in  law  or  equity  which  forbids  a  member,  or  even  a 
director  of  a  corporation  from  contracting  with  it,  and  like  any 
other  individual,  he  has  a  right  to  prescribe  his  own  terms, 
which  the  corporation  are  at  liberty  to  accept  or  reject,  and 
when  the  contract  is  concluded,  he  stands  in  the  same  relation 
to  the  other  creditors  of  the  corporation  as  any  other  individual 
would  under  the  same  circumstances." 
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According  to  this  principle,  certainly  the  contract  with  the 
Intendant  and  a  stranger  is  good. 

The  jury  have  decided  that  the  work  was  done  according  to 
contract. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Thomas  E.  Davbkport  vs.  Jambs  H.  Williams. 

A  Commissioner  in  Equity  U  not  entitled  to  commissions  on  interest  received  by 
him  on  bonds  taken  for  property  sold  by  the  Commissioner  on  credit. 

BEFORE  WARDLAW,  J.,  AT  NEWBERRY,  SPRING  TERM, 

1856. 

This  was  a  sum.  pro.  brought  against  the  defendant  as 
Commissioner  in  Equity,  for  the  penalty  under  the  Act  of 
1827,  for  charging  and  receiving  six  dollars  and  cents  as 
commissions  on  the  interest  which  had  accumulated  on  bonds 
taken  for  property  sold  under  the  order  of  the  Court  of  Equity ; 
a  commission  of  one  per  cent,  had  been  received  on  the  amount 
of  the  sale  in  cash. 

His  Honor  thought  the  Commissioner  entitled  to  charge 
commissions  on  the  accruing  interest,  and  decreed  for  the 
defendant. 

The  plaintiff  appealed. 

0 

Fatty  for  appellant* 
Jones,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  By  order  of  the  Court  of  Equity,  the  Com- 
missioner of  that  Court  had  sold  property,  and  had  taken  one 
per  cent,  as  commissions  on  the  aggregate  of  sales,  the  same 
being  over  five  hundred  dollars.  Bonds  had  been  taken  for 
the  purchase-money,  and  the  case  presents  the  question, 
whether  the  Commissioner  can  lawfully  take  one  per  cent. 
upon  the  interest  that  accrued  upon  those  bonds. 
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We  have  nothing  to  guide  us  but  the  words  of  the  fee  bill  of 
1827,  (6  Stat.  835,)  as  follows :  "  Commissions  on  all  sales  by 
order  of  Court,  when  the  total  amount  of  the  sale  of  all  the 
property  shall  not  exceed  five  hundred  dollars,  two  per  cent. ; 
and  in  all  cases  where  it  shall  exceed  that  sum,  one  per  cent. 
And  this  to  include  all  other  charges,  such  as  receiving  and 
paying  over  money,  or  transferring  bomls.  Commissions  on 
all  monies  received,  other  than  ,on  sales  made  by  Commissioner^ 
one  per  pent." 

We  differ  from  the*  construction  adopted  upon  the  Circuit, 
and  hold,  that  the  words  above  cited,  exclude  the  commission* 
detained  by  the  defendant;  that  the  interest  received  werd 
monies  arising  on  sales,  and  therefore,  the  statutory  compen- 
sation for  receiving  and  paying  over  the  same  had  already 
been  taken  in  the  one  per  cent.,  and  that  the  interest  did  not 
constitute  "monies  received,  other  than  on  sales  made  by 
Commissioner."  The  interest,  we  think,  arose  from  the  sales, 
or  "on  sales,  by  order  of  Court."  A  credit  and  bonds  were  in 
contemplation, — the  accrual  of  interest,  of  course, — and  the 
collection  and  disbursement  of  such  interest,  with  the  prin- 
cipal, or  the  transfer  of  bonds  in  lien  of  thft  same ;  all  the 
fruit  of  the  "sales,"  the  one  per  cent,  on  which  is  "to  include 
all  other  charges,  such  as,"  &c.  We  have  countenance  for  this 
view  in  the  case  of  Westbrook  vs.  Lanier,  Rich.  Eq.  Cases, 
142.  A  succeeding  commissioner  collected  monies  on  bonds 
taken  by  his  predecessor,  arising  from  a  sale  ordered,  and  he 
made  a  title  deed  which  had  been  neglected  by  his  predecessor. 
Held  by  the  Court  of  Equity,  that  he  could  charge  neither 
fcommissions  nor  for  the  conveyance.  There  was,  indeed,  no 
distinction  drawn  in  that  case  between  the  principal  and 
interest ;  but  this  language  shows  the  interpretation  then  put 
upon  the  Act  now  before  us.  The  rate  fixed  on  the  sale 
"swallows  up"  (say  the  Court,)  "the  whole  fee  allowed, 
leaving  nothing  for  the  collecting.  As  money  collected  on  a 
sale,  therefore,  no  commissions  could  be  allowed  except  to  him 
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who  made  the  sale,  he  having  performed  the  principal  act,  the 
incidents  must  go  with  it.  The  one  per  cent,  commissions  on 
monies  received,  other  than  on  sales,  could  not  be  allowed,  for 
this  was  not  money  received  other  than  on  sale ;  it  was  received 
on  a  sale."  Vide  MS.,  Book  E.,  p.  279. 

We  are  not  at  liberty  to  indulge  any  view  of  general  or  par* 
ticular  justice,  or  give  any  scope  to  the  quantum  meruit ;  for 
we  are  construing  an  Act  giving  fees  and  costs,  and  it  declares, 
that  "  for  all  services  not  hereinafter  specifically  recited,  the 
said  officers  shall  not  be  entitled  to  any  fee ;  but  the  said  ser- 
vices so  omitted  in  this  Act  shall  be  taken  and  understood  as 
incidental  to  others  for  which  fees  are  charged." 

The  judgment,  therefore,  pronounced  on  Circuit,  should  be 
reversed,  and  it  is  ordered  accordingly. 

O'Neall,  Glover  and  Munro,  JJ.,  concurred. 

Wardlaw  and  Whitner,  JJ.,  dissented. 

Motion  granted. 


404  APPEALS    AT    LAW. 


Huffman  v*.  Railroad  Company. 


6.  P.  Huffman  vs.  The  Green villb  and  Columbia  Rail 
Road  Company. 

The  ease  having  been  marked  "fettled"  on  the  docket  upon  a  statement  founded 
in  mistake,  it  was  ordered,  on  appeal,  that  the  ease  be  restored  to  the  docket, 
with  leave  to  defendants  to  paj  monej  into  Court. 

BEFORE  GLOVER,  J.,  AT  FAIRFIELD,  SPRING  TERM,  1856. 

When  this  case  was  called  for  trial,  Mr.  Boy  Is  ton  of  counsel 
for  the  plaintiff,  stated  that  an  agent  of  the  defendants'  had 
satisfied  the  plaintiff's  demand,  and  moved  that  the  case  be 
marked  settled  on  the  docket.  To  this  Mr.  Gregg  of  counsel 
for  the  defendants,  objected,  stating  that  the  case  was  not 
settled,  and  moved  for  an  order  that  defendants  have  leave  to 
pay  eighty-five  dollars  and  seventy-nine  cents  into  Court,  to 
abide  the  event  of  the  suit. 

His  Honor  refused  the  defendants'  motion  and  marked  the 
case  "settled"  on  the  docket. 

The  defendants  appealed. 

Gregg,  for  appellants. 
Boyhton,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  statement  made  on  circuit  fully  author- 
ized the  order  of  the  Judge.  The  payment  of  the  plaintiff's 
demand  and  the  costs  incurred  by  him  in  the  prosecution  of  his 
suit,  and  which  had  been  accepted  under  an  impression  that 
this  proceeded  from  defendants,  well  authorized  the  entry  on 
the  docket  to  protect  the  plaintiff  from  any  future  molestation 
for  defendants'  costs. 
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It  turns  out  now,  however,  by  the  frank  statement  of  plain- 
tiflTs  counsel,  that  he  was  misled  as  to  the  facts.  The  payment 
was  made  by  a  volunteer  and  without  authority  from  the  de- 
fendants. He  was  a  witness  in  the  case  and  attended  at  great 
sacrifice  of  private  interest,  and  preferred  to  incur  the  hazard 
of  individual  loss  if  his  act  should  not  be  recognized. 

For  the  purposes  of  the  present  motion  it  is  enough  that  we 
are  given  to  understand  the  defendants  repudiate  the  act  and 
insist  on  their  supposed  rights,  holding  the  plaintiff  to  answer 
eventually  for  the  costs  to  which,  as  they  allege,  through  their 
counseVthe  defendants  were  unjustly  subjected. 

It  is  not  perceived  that  any  rule  of  practice  can  be  laid  down 
on  this  subject.  Such  cases  must  depend  on  the  special  cir- 
cumstances of  each.  As  a  general  rule  such  entries  are  only 
made  by  consent,  though  cases  readily  suggest  themselves  in 
which  plaintiffs  would  be  entitled  to  the  protection  of  such  an 
order  as  the  one  in  question  would  afford,  from  future  liability 
for  defendants'  costs,  and  that  too  notwithstanding  the  objec- 
tion on  the  part  of  the  opposite  party. 

In  the  present  case,  not  the  slightest  imputation  attaches  in 
any  quarter  of  a  purpose  to  secure  an  unjust  advantage  or  avoid 
a  just  liability.  Without  prejudice  to  either  therefore  it  is 
proper  that  the  case  be  restored  to  the  docket  for  a  further 
hearing  or  an  amicable  adjustment  between  the  parties  as  they 
may  be  advisedy  and  it  is  so  ordered.  It  is  further  ordered  on 
the  motion  of  defendants'  counsel,  that  defendants  have  leave 
to  pay  into  Court  the  sum  of  eighty-five  dollars  and  seventy- 
nine  cents,  which  sum  they  allege  to  have  been  offered  to  plain- 
tiff before  the  commencement  of  this  suit  and  refused  by  him. 

O'Neall,  Wardlaw,  Withers,  and  Munro,  JJ.,  concurred. 

Glover,  J.,  dissenting.  Not  concurring  with  the  majority 
of  the  Court,  I  will  briefly  state  the  reasons  which  have  influ- 
enced me  in  differing  from  them  in  the  opinion  pronounced  in 
this  case. 
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When  the  defendant  pleads  a  tender,  or  if,  under  the  general 
issue,  the  plaintiff's  right  to  recover  anything  is  resisted,  it  is 
proper  that  the  consent  of  all  the  litigants  should  be  given  be- 
fore an  entry  of  "settled"  is  made  on  the  docket;  because  after 
such  an  entry,  the  defendant  could  not  enter  a  judgment  for 
the  costs  that  he  may  be  entitled  to  recover. 

In  this  case,  no  tender  was  pleaded,  and  the  defendants, 
under  the  general  issue,  ask  leave  to  pay  into  Court  eighty- five 
dollars  and  sevfcnty-nine  cents,  agreeably  to  the  rule  adopted 
in  the  case  of  Broughton  vs.  Richardson^  (2  Rich.  64,)  which 
directs,  "  that  if  the  plaintiff  take  the  money  out  of  Court  before 
jthe  final  determination  of  the  suit,  the  Clerk  shall,  in  the  re- 
ceipt to  be  taken  for  the  money,  require  such  plaintiff  to  say 
for  the  information  of  the  defendant,  whether  he  accepts  the 
money  in  full  discharge  of  the  action,  or  takes  it  with  the  in- 
tention of  proceeding  further/'  For  the  amount  paid  into 
Court,  and  the  costs  taxed  up  to  the  time  it  is  paid,  the  plain- 
tiff is  entitled  and  may  take  it  in  full  discharge  of  the  action, 
and  in  such  an  event,  I  presume  that  "  settled "  would  be  a 
proper  entry. 

When  money  is  paid  into  Court  under  the  terms  of  this  rule 
a  nonsuit  would  not  be  granted,  nor  a  discontinuance  ordered 
in  invitum  ;  nor  could  the  defendant  obtain  a  verdict  on  trial, 
because  the  payment  into  Court  is  the  acknowledgment  of  his 
legal  liability  to  the  extent  of  his  payment  and  costs. 

When  the  case  is  called  at  the  next  term,  and  the  plaintiff 
shall  again  inform  the  Court  that  it  is  settled,  and  the  order 
proposed  by  the  defendant  to  pay  eighty-five  dollars  and 
seventy-nine  cents  into  Court  is  granted,*  the  plaintiff  might,  in 
addition  to  the  amount  he  has  already  received,  capture  this 
also,  and  then,  under  the  rule  established  in  Broughton  & 
Richardson,  the  action  would  be  fully  discharged  and  settled. 
It  is  difficult  to  perceive  how  the  ends  of  justice  will  be  ac- 
complished by  continuing  this  litigation. 

Motion  granted. 
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John  A  Garrett  vs.  John  G.  Rhame,  late  Sheriff. 

If  one  not  a  ore di tor,  honafide  purchases  a  chattel  at  sheriff's  sale,  and  permits  it 
to  return  into  the  debtor's  possession,  such  possession  is  no  fraud  upon  the 
creditors  of  the  debtor. 

JL,  not  a  creditor,  purchased  a  negro  at  sheriff's  sale,  and  permitted  him  to  return 
immediately  into  the  possession  of  G.,  the  debtor.  G.  afterwards  refunded  the 
purcbaee-money  to  R.,  who  thereupon,  at  G.'s  request,  conveyed  .the  negro  to  an 
infant  son  of  G.— G.  being  insolvent  all  the  time.  Held,  That  the  legal  title  of 
G.  waa  divested  by  the  sheriff's  sale;  and  the  subsequent  payment  of  the  money 
to  R.  did  not  rc-invest  him  with  the  title  so  as  to  make  the  negro  again  liable  to 
be  levied  on  and  sold  under  execution  against  G. 

BEFORE  WARDLAW,  J.,  AT  SUMTER,  SPRING  TERM,  1856. 

The  report  of  bis  Honor,  the  presiding  Judge,  is  as  follows  : 

"  Trover  for  a  slave  named  Bob. 

"  Bob  was,  in  1840,  sold  at  sheriff's  sale  under  fi.  fa.  against 
Thomas  Garrett;  was  purchased  by  W.  E.  Richardson,  who  had 
been  merely  requested  by  T.  G.  to  befriend  him,  and  who  paid 
his  own  money  and  took  a  bill  of  sale  to  himself;  and  was  in 
1844,  after  the  money  with  interest  had  been  refunded  to  W. 
£.  R.  by  T.  G.  transferred  by  bill  of  sale  made  by  W.  £.  R. 
at  the  request  of  T.  G.  to  the  plaintiff,  son  of  T.  G.  and  then  an 
infant,  not  over  twelve  years  old.  The  defendant,  in  1854, 
again  sold  Bob  under  fi.  fa.  against  T.  G. ;  and  in  behalf  of 
creditors  he  contended  that  the  plaintiff's  title  was  fraudulent 
and  void.    T.  G.  was  insolvent  at  all  times  after  1840. 

"  The  statements  made  in  the  grounds  of  appeal  are  correct, 
with  this  addition,  that  the  plaintiff,  after  1840,  lived  with  his 
father  on  the  plaintiff's  land. 

"  I  submitted  to  the  jury  the  questions  of  fact,  especially  all 
concerning  possession,  and  the  main  question,  was  there  any 
covinous  agreement  between  W.  E.  R.  and  T.  G.  before  W.  E. 
R.  acquired  title.  If  not,  I  held  that  a  good  title  was  in  W. 
E.  R.,  and  that  the  transfer  of  it  to  the  plaintiff  was  not  so 
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affected  by  a  subsequent  payment  of  purcbase-money  by  T.  G. 
tbat  thereby  there  was  vested  in  T.  6.  any  legal  title  subject 
to  execution. 

"  The  jury  found  for  the  plaintiff  four  hundred  and  thirty- 
two  dollars  and  fifty-two  cents,  about  half  of  the  value  of  Bob, 
and  his  hire  since  1854,  as  they  were  proved." 

The  defendant  appealed,  and  now  moved  for  a  new  trial  on 
the  ground : 

It  was  proved,  both  by  plaintiff  and  defendant,  and  was  part 
of  the  case  made  on  both  sides,  that  the  negro  Bob  belonged  to 
Thomas  Garrett  in  1840 ;  was  sold  at  sheriff's  sale  in  Novem- 
ber, 1840,  as  his  property,  and  was  bid  off  by  the  purchaser 
for  his  benefit ;  that  the  negro  returned  immediately,  on  the 
day  of  sale,  into  the  possession  of  the  said  Thomas  Garrett ; 
that  he,  Thomas  Garrett,  refunded  to  the  purchaser  at  sheriff's 
sale  the  purchase-money,  (the  whole  as  defendant  contended — 
the  greater  part  as  plaintiff  admitted ;)  that  the  deed,  dated  in 
1844,  to  the  plaintiff  for  the  negro  from  the  purchaser  at 
sheriff's  sale,  was  not  made  until  after  the  whole  of  the  pur- 
case-money  had  been  refunded ;  that  it  was  made  to  the  plain- 
tiff at  the  request  of  the  said  Thomas  Garrett,  and  that  the  said 
negro  remained  in  possession  of  the  said  Thomas  from  the  sale 
in  1840,  until  his  son,  the  plaintiff,  arrived  at  age  in  July, 
1853,  and  even  until  the  levy  was  made  by  the  defendant ;  that 
upon  this  state  of  facts,  the  negro  Bob  was  in  law  liable  to  the 
execution  creditors  of  the  said  Thomas  Garrett,  and  his  Honor, 
it  is  respectfully  submitted,  should  have  so  instructed  the  jury. 

Spain,  for  appellant. 

Blanding,  contra. 
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:  ^be^  opinion  of  fche'Couft  w&s  delivered  by' 
:  Glover,  J.  By  the  sheriff's  bill. of  sale,  Bob  was  legally 
transferred  to  W.  E.  Richardson,  and  the  purchase-money  was 
applied  to  the  satisfaction  of  judgments  against  Thomas  Gar- 
rett. To  impeach  the  title  for  fraud,  the  defendant  must  show 
that  W.  E.  Richardson  purchased  with  a  secret  intent  of  de- 
feating the  claims  of  creditors.  But  all  the  facts  of  this  case 
directly  contradict  such  a  conclusion;  Richardson  was  not  a 
creditor,  the  sale  was  public,  and  the  possession  of  Thomas 
Garrett,  which  immediately  followed,  was  consistent  with  fair 
dealing.  That  a  stranger  permits  property  to  go  into  the  pos- 
session of  another,  from  benevolent  motives,  cannot  be  regarded 
ft  badge  of  fraud.  After  judgment  creditors  have  appropriated 
the  fruits  of  a  first  sale,  they  may  not  afterwards  recapture  the 
property  in  the  hands  of  bona  fide  purchasers,  and  resell  it 
in  satisfaction  of  their  debts. 

While  the  title  continued  in  Richardson  and  the  possession 
in  Thomas  Garrett,  the  circuraStfefcees  of  this  case  are  in  no 
respect  different  from  the  case  of  Eidd  vs.  Rawlinson,  2  Bos. 
&  Pull.  59.  B.  became  the  purchaser  of  A.'s  goods,  which  were 
sold  by  the  sheriff;  he  took  a  bill  of  sale  and  permitted  them 
to  remain  in  A.'s  possession.  A*  afterwards  executed  a  bill  of 
sale  of  the  same  goods  to  C.,  a  creditor,  who  took  possession ; 
whereupon  B.  brought  an  action  against  C,  and  it  was  held 
that  he  was  entitled  to  recover.  Lord  JSldon,  G.  J^  says :  "  It 
appears  to  me  that  this  case  does  not  fall  within  the  principle 
of  Twine  8  case,  8  Rep.  80,  and  the  other  cases  on  this  subject, 
where  the  parties  stood  in  the  relation  of  .debtor  and.  creditor, 
and  where  their  object  was  to  defeat  other  creditors.  This 
seems  to  me  a  new  case ;  for  here  the  goods  were  purchased  at 
a  public  sale  by  a  person  who  had  never  acquired  the  character 
of  a  creditor,  and  were  then  lent  to  the  original  owner  for  a 
temporary  and  honest  purpose." 

But  it  was  argued,  that  when  Thomas  Garrett  refunded  the 

purchase-money  and  interest,  and  at  his  request  Richardson 
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transferred  Bob  by  bill  of  sale  to  the  plaintiff,  it  was  With  a 
fraudulent  purpose  to  prevent  the  payment  of  his  debts.  It 
may  be  that  the  amount  reftroded  to  Richardson  was  the  money 
of  Thomas  Garrett;  but  has  the  legal  title  to  Bob  ever  been  in 
Thomas  Garrett,  and  has  he  ever  had  suoh  a  legal  interest  in 
him  as  would  be  subject  to  levy  and  sale  under  &  fieri  facia*? 
His  possession,  while  the  title  was  in  Richardson,  was  never 
adverse  to  Richardson's  right  of  property;  and  his  possession, 
after  the  title  passed  to  the  plaintiff,  who  was  an  infant,  will 
be  intended  to  be  a  possession  as  guardian. 

On  refunding  the  purchase-money  and  interest,  if  Bob  had 
been  conveyed  to  the  plaintiff  in  trust  for  Thomas  Garrett,  with 
the  view  of  protecting  him  from  his  creditors,  they  might  reach 
such  a  trust  in  Equity,  and  if  within  the  29  Oar.  2,  by  an  execu- 
tion at  law.  If  a  trust  resulted  in  favor  of  Thomas  Garrett,  it 
is  not  the  subject  of  levy  and  sale.  Bauskett  vs.  Holsonback,  2 
Rich.  624. 

Whether  the  possession  of  Thomas  Garrett  conferred  a  title, 
and  whether  there  was  any  fraud  in  the  transaction  which 
could  defeat  the  legal  rights  of  the  plaintiff,  were  submitted  to 
the  jury  by  the  Circuit  Judge,  with  proper  instructions,  and  we 
are  satisfied  with  their  verdict. 

Motion  dismissed. 

O'Nball,  Wardlaw,  Withers,  Whitnbr,  and  Mtjnro,  JJ., 
concurred. 

Motion  dummed. 
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L.  C.  Willis,  and  others,  vs.  Willum  Potter. 

Security  for  costs  Indorsed  upon  the  declaration  and  witnessed  by  plaintiffs'  attor- 
ney, instead  of  the  olerk,  is  no  compliance  with  an  order  afterwards  made 
requiring  the  plaintiff  to  give  security  for  costs  on  or  before  a  certain  day. 

Compliance  with  an  order  requiring  security  for  costs  must  be  in  strict  oonfonnity 
with  the  Aot  of  1839,  and  the  rule  of  Court. 

BEFORE  WITHERS,  J.,  AT  SPARTANBURG,  SPRING  TERM, 

1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  At  Spring  Term,  1855,  the  plaintiffs  were  ordered  to  pat 
in  security  for  costs  on  or  before  the  first  of  September,  then 
next  ensuing.  No  security  had  been  put  in  after  the  said 
order.  But  before,  to  wit :  on  the*  day  of  February,  1855, 
one  Hiram  Neighbors  had  signed  and  sealed  an  agreement  or 
obligation,  endorsed  on  the  declaration,  to  become  liable  for 
costs,  except  that  it  was  witnessed  by  Mr.  Edwards  one  of  the 
counsel  for  plaintiffs,  instead  of  the  clerk  of  the  court,  as  the 
Act  of  1889  expressly  requires.  It  appeared  that  some  inter- 
view took  place  between  Edwards  and  the  clerk,  when  the 
clerk  said  he  regarded  Neighbors  as  good,  and  perhaps  told 
Edwards  he  could  witness  the  obligation.  Neighbors  had  asked 
the  clerk,  whether  before  or  after  he  signed  the  obligation  did 
not  appear,  something  about  the  extent  of  the  liability ;  that 
is,  how  much  the  costs  were  likely  to  be.  All  this  was  in 
advance  of  the  order,  and  therefore  purely  voluntary.  I  did 
not  regard  security  for  costs  to  have  been  properly  and  legally 
put  in,  and  granted  the  motion  to  nonsuit  the  plaintiffs.  One 
of  the  plaintiffs,  Narcissa,  sued  as  a  lunatic,  by  Hiram 
Neighbors,  prochien  amy.  I  was  admonished  that  the  sense 
of  the  Court  of  Appeals  would  be  taken." 

The  plaintiffs  appealed,  and  now  moved  to  set  aside  the  non- 
suit on  the  grounds : 
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1.  That  the  security  put  in,  was  a  substantial  compliance 
with  the  law. 

2.  Because,  under  the  circumstances  of  the  case,  the  plain- 
tiffs should  have  been  allowed  to  put  in  the  security  nunc  pro 
tunc. 

Boboy  for  appellants. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  By  the  22d  section  of  the  Act  of  1839,  con- 
cerning the  office  and  duties  of  clerks  of  courts,  &c,  (11  Stat. 
t7,)  it  is  declared  "  Whenever  security  for  costs  may  be  ordered 
to  be  given,  or  may  be  tendered  by  any  plaintiff,  in  vacation 
or  in  term  time,  the  clerk  aforesaid  shall  witness  the  signature 
of  the  surety,  and  shall  in  the  first  instance  judge  of  the  suffi- 
ciency of  the  security;  tEe  form  of  the  undertaking  to  be 
according  to  the  rule  of  Court  on  that  subject."  The  rule 
of  court  referred  to  is  the  74th,  in  which  the  form  of  the 
undertaking  is  prescribed,  and  it  expressly  declares,  that  no 
other  form  than  the  one  prescribed  shall  be  regarded  as  a  com- 
pliance with  the  rule,  so  that  there  is  not  the  slightest  pretence 
for  saying  that  the  entry  of  security  for  costs  in  this  case  was, 
"  a  substantial  compliance  with  the  law."  This  being  the  case, 
the  only  response  that  we  can  make  to  the  appellants'  grounds 
of  appeal,  is  this — that  unless  an  order  requiring  a  party  to 
enter  security  for  costs,  be  strictly  complied  with  in  conformity 
with  the  requirements  of  the  section  of  the  Act  and  the  rule 
of  court  referred  to,  the  party  neglecting  to  comply  must 
expect  to  take  the  consequences  that  were  so  properly  visited 
by  the  Circuit  Judge  upon  the  plaintiffs  in  this  case. 

The  motion  is  dismissed.    . 

O'Nball,  Wardlaw,  Withers,  Whitnbr,  akd  Glover, 
JJ.,  concurred. 

'  Motion  refused.  . 
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David  Pinchback,  for  his  Assignee,  vs.  F.  M.  Killian. 

D.  P.  made  an  assignment  for  the  benefit  of  hie  creditors  z—Rdd,  in  an  action 
brought  in  hie  name  for  the  assignee,  that  he,  D.  P.,  consenting  to  be  sworn,  was 
a  oompetent  witness  for  the  defendant. 

BEFOBE  GLOVER,  J.,  AT  CHESTER  SPRING  TERM,  1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  David  Pinchback  made  an  assignment  for  the  benefit  of 
certain  creditors,  and  this  action  is  brought  to  recover  the 
amount  of  a  merchant's  account,  embraced  in  his  assignment, 
against  the  defendant,  who  is  not  one  of  the  preferred  credi- 
tors. The  defendant  offered  in  evidence  the  following  due  bill 
and  affidavit;  'Due  F.  M.  &  J.  W.  Killian,  seven  hundred 
and  twenty-eight  dollars,  and  seventy-five  cents,  for  value  re- 
ceived. 

(Signed)  *  D.  Pinchback/ 

January  80, 1854/ 

" '  David  Pinchback  makes  oath  before  me  that  there  was  an  * 
express  agreement  between  himself  and  Francis  M.  Killian, 
previous  to  deponent's  assignment  to  Wm.  Pinchback,  of  his 
estate  and  effects,  that  a  note  given  by  deponent  to  F.  M.  &  J. 
W.  Killian  for  — —  dollars  should  be  taken  in  payment  of 
the  individual  account  and  notes  of  Francis  M.  Killian,  due 
and  payable  at  that  time  to  deponent,  so  far  as  it  would  go, 
after  first  deducting  from  said  note  the  -amount  of  an  account 
and  a  note  due  to  deponent  at  time  of  said  agreement,  from  the 
firm  of  F.  M.  &  J.  W.  Killian/ 

"  An  objection  to  the  admissibility  of  this  evidence,  as  well 
as  to  the  competency  of  David  Pinchback,  was  sustained  on  the 
ground  that  he  was  the  plaintiff  on  the  record : — that  the  amount 
of  the  due  bill  was  a  subsisting  debt  against  David  Pinchback, 
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in  the  discount  of  which  against  the  account  sued  upon  in  this 
case  he  has  a  direct  interest  and,  consequently,  in  the  event  of 
the  suit,  rendering  him  incompetent  and  his  admissions  by  affi- 
davit inadmissible.  Besides,  to  permit  a  debtor  to  prove  secret 
arrangements,  by  which  a  portion  of  his  assigned  estate  is 
diverted  to  the  payment  of  debts,  not  provided  for  in  the  assign- 
ment, would  fraudulently  defeat  the  rights  of  those  creditors 
who  had  accepted  it  on  the  faith  of  the  assigned  estate. 

"  The  amount  of  the  account  was  four  hundred  and  forty-4ne 
dollars  and  sixty-six  cents,  and  the  amount  established  by  proof 
was  two  hundred  and  nine  dollars  and  eighty-two  cents,  for 
which  a  verdict  was  rendered  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds : 

1.  Because  the  presiding  Judge  erred  in  not  permitting 
David  Pinchback,  the  nominal  plaintiff,  to  testify  on  the  part 
of  the  defendant,  the  said  nominal  plaintiff  being  present  and 
willing  to  testify. 

2.  Because  the  presiding  Judge  erred  in  refusing  to  receive 
in  evidence  the  deposition  of  the  nominal  plaintiff  made  before 
suit  brought  and  written  by  and  sworn  to  before  one  of  the 
plaintiff's  attorneys. 

McAliley,  for  appellant. 
Eerndony  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  we  do  not  perceive  from  anything 
which  is  before  us,  that  the  plaintiff  has  any  interest  in  favor 
of  the  defendant  and  against  his  other  creditors.  He  seems  to 
us  to  stand  equally  between  them. 
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The  only  question  is,  can  he,  if  consenting,  be  sworn  for  the 
defendant?  The  case  of  Oorrie  vs.  Colder  $  Milner,  6  Rich. 
J98,  answers  that  he  can.  I  can  add  nothing  to  the  reasoning 
of  that  case,  and  therefore  I  do  not  attempt  it. 

The  motion  is  granted. 

Wardlaw,  Withers,  Whitkbr  and  Mtoro,  JJ.,  con- 
curred. 

Motion  granted. 
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John  M,  Jamba,  Trusties,  vs.  Tab  W.  k  M.  Railroad 

Company. 

The  borrower  of  *  stare,  who  had  had  him  in  possession  ten  yean,  osing  him  as  his 
own,  let  him  to  hire  for  his  own  benefit,  without  the  owner's  knowledge,  to  the 
defendants,  and  the  Blare  was  killed  while  in  defendants'  service:— Held,  that  if 
the  owner  permitted  the  borrower  so  to  deal  with  the  slave  as  to  induce' others  Co 
believe  that  he  had  authority  to  let  him  to  hire,  the  defendants,  if  misled  by  sribh 
show  of  authority,  were  not  liable. 

BEFOBE  WABDLAW,  J.,  AT  SUMTEB,  SPBING  TERM,  1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"Action  on  the  case  to  recover  damages  for  a  slave  killed 
in  the  employ  of  the  defendants. 

"  There  were  three  counts  :  1.  That  the  defendants  wrong- 
fully employed  the  slave  without  the  consent  of  the  plaintiff, 
bis  owner.  2.  That  they  hired  the  slave  for  one  purpose  and 
employed  him  for  another.     8.  In  trover. 

"  The  only  witnesses  in  the  case  were  Tyre  J.  Dinkins  and 
John  J.  Evans,  both  adduced  by  the  plaintiff.  Their  testimony 
made  the  following  case : 

"  In  1886,  R.  Bradford,  by  deed  conveyed  Sophy  and  her 
children  to  the  plaintiff,  in  trust  for  the  sole  and  separate  use 

of  Elizabeth,  then  the  wife  of Singleton,  during  her  life 

and  after  her  death  for  her  issue  living  at  her  death.  Shortly 
afterwards,  Edmund,  the  slave  now  in  question,  was  born  of 
Sophy.  After  the  death  of  • Singleton,  his  widow  inter- 
married with  Isaac  Lenoir,  whoso  wife  she  now  is,  a  marriage 
settlement  between  them,  dated  in  1848,  having  confirmed  the 
deed  above-mentioned.  Mrs.  Lenoir  is  a  sister  of  the  wife  of 
Dinkine,  the  witness.  When  Edmund  was  about  five  or  six 
years  old,  a  son  of  Dinkins,  a  few  years  younger,  was  left  for 
a  month  in  charge  of  his  aunt,  then  a  widow,  and  *hen  she 
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brought  him  home  to  Dinkins,  she  brought  with  him  Edmund, 
as  a  nurse  and  playmate,  and  returned,  leaving  both  Dinkins9 
son  and  Edmund.  Ever  afterwards,  till  his  death,  Edmund 
remained  at  Dinkins',  pnder  his  -control,  used  and  employed 
by  him  at  his  pleasure.  The  intermarriage  with  Lenoir  made  no 
difference.  On  her  visits  to  her  sister,  Mrs.  Lenoir  would  direct 
Edmund  about  his  business,  but  not  more  than  an  intimate  friend 
would  have  done  if  Edmund  had  been  known  to  belong  abso- 
lutely to  Dinkins.  A  negro  girl  of  Mrs.  Lenoir's  was  also  at 
Dinkins',  assisting  his  family.  Dinkins  paid  no  hire,  and  had 
no  contract  for  any  stipulated  time.  He  would,  he  said,  have 
given  up  either  or  both  of  the  slaves  to  Mrs.  Lenoir  whenever 
required,  but  in  all  respects  he  treated  them  as  his  own. 

"  In  1854,  Dinkins  was  stationary  agent  of  the  defendants 
at  the  Sumter  depot,  and  having  in  the  summer  been  directed 
to  hire  for  the  defendants  four  firemen^  he,  without  consulting 
the  plaintiff  or  Mr.  or  Mrs.  Lenoir,  put  Edmund  on  the  road; 
as  one  of  the  firemen,  taking  the  wages  to  himself. 

"  In  November,  1854,  a  train  of  five  cars  being  about  tp 
return  empty  to  Wilmington,  Dinkins  advised  Evans,  the 
conductor,  to  take  a  load  of  cotton  in  it.  Evans  was  willing  if 
hands  to  load  could  be  had.  He  and  Dinkins  applied  to  other 
agents  of  the  Railroad  Company,  and  hands  were  sent,  among 
which  was  Edmund :  Dinkins  saw  Edmund  employed  in  load- 
ing the  cottoto  whioh  was  at  Sumter,  and  knew  that  he,  with 
the  other  hands  that  had  been  sent,  was  to  go  on  the  train  to 
Wilmington.  No  objection  was  made,  for  no  danger  was 
apprehended. .  At  Florence,  Edmund  and  another  hand  were 
safe  on  a  flat  car,  loaded  with  cotton,  upon  which  they  had 
been  put  to  watch  against  sparks.  Shortly  afterwards, 
•Edmund  was  on  the  track,  and  was  run  over  so  that  he  died 
next  day.  How  he  fell  no  white  person  could  testify.  The 
road  was  smooth,  and  the  speed  was  not  great. 

44  The  plaintiff  urged  his  right  to  recover  under  each  of  the 
three  counts. 
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"  I  submitted  all  the  facts  to  the  jury,  and  especially  th* 
question  concerning  Dinkins'  authority  to  let  Edmund  to  hire, 
and  to  consent  to  a  change  of  his  employment  I  did  not 
speak  of  presumptions,  but  said  that  if  the  plaintiff  and  tbes? 
for  whose  use  he  had  the  title,  had  permitted  Dinkins  90  to 
deal  with  Edmund  as  to  induce  others  to  believe  that  he  had 
authority  to  let  him  to  hire,  it  was  as  to  persons  misled  by  the 
show  of  authority,  the  same  as  if  authority  had  been  actually 
given. 

"  The  jury  found  for  the  defendants." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds :  • 

1.  That  Dinkins  had  possession  of  the  negro  Edmund  as  a 
mere  gratuitous  bailee,  and  had  no  authority,  as  he  himself 
testified,  to  let  Edmund  to  hire,  and  therefore  the  defendants 
are  liable  to  plaintiff. 

2.  That  his  Honor  erred,  it  is  respctfully  submitted,  in 
directing  the  jury  to  enquire  whether  defendants  had  the 
right  to  presume  from  the  possession  of  Dinkins  and  the 
circumstances  attending  it,  that  he,  Dinkins,  had  the  right  to 
let  the  negro  to  hire,  whereas  the  true  and  only  enquiry  was, 
whether  Dinkins  in  fact  had  such  authority. 

8.  That  an  authority  to  let  to  hire  for  the  benefit  of  the 
bailee,  especially  in  so  dangerous  a  business  as  that  of  a 
firemen  or  train  hand  upon  a  railroad,  cannot  be  presumed 
where  the  bailment  is  entirely  gratuitous,  as  it  was  in  this 
ease. 

4.  It  was  not  pretended  that  the  agents  of  the  Railroad 
Company,  except  Dinkins  himself,  who  testified  that  he  had  no 
authority  to  let  the  negro  to  hire,  had  any  knowledge,  or  made 
any  inquiry  before  the  hiring,  as  to  Dinkins'  title  to  Edmund, 
his  possession,  the  length  of  his  possession,  or  the  circum- 
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Btances  attending  it,  and  a  verdict  for  the  defendants  upon 
the  ground  that  they,  the  defendants,  had  thq  right  to  presume 
that  Dinkins  had  authority  to  let  the  negro  to  hire  for  Us 
own  benefit,  is  not  warranted  by  any  fact  testified  to  in  tfee 
case. 

5.  Because  upon  the  facts  proved,  and  which  were  all 
unquestioned,  the  plaintiff  was  in  law  entitled  to  a  verdict  for 
the  value  of  the  negro. 

Spainy  Richardton,  for  appellant.  Dinkins  paid  no  hire  for 
Edmund ;  he  held  him  as  a  low,  and  in  no  other  way.  '  There 
is  no  proof  that  he  had  ever  hired  him  out  before;  and, 
although  it  would  perhaps  be  fair  to  presume  that  he  had  the 
right  to  use  Edmund  for  all  the  purposes  for  which  a  domestic 
servant  might  be  used,  it  would  seem  clear  from  the  law  appli- 
cable to  such  a  bailment,  that  he  could  not  rightfully  use  hum 
in  any  other  way,  much  less  hire  him  to  another  for  his  own 
benefit.  Speaking  of  loans,  Mr.  J.  Story  says,  "  The  loan  is 
to  be  considered  as  strictly  personal,  unless  from  other  circuu)- 
stauces  a  different  intention  may  be  presumed."  Story  op 
Bailm.  §  234.  "  The  borrower  cannot  apply  the  thing  bor- 
rowed to  any  other  than  the  very  purpose  for  which  it  was 
borrowed,  nor  permit  any  other  person  to  use  the  thing 
borrowed,  for  such  a  gratuitous  loan  is  strictly  a  personal 
favor."  2  Kent,  574  ;  Edwd.  on  Bailm.,  ch.  4,  p.  187,  et  *eq. 
If,  therefore,  the  defendants  had  been  entire  strangers,  they 
would  have  been  liable,  because  the  hiring  was  wrongful. 
But  this  case  is  much  stronger ;  for  here  Dinkins  was  himself 
the  agent  of  the  defendants  to  hire.  His  act  was  their  act, 
and  his  knowledge,  their  knowledge.  There  was  no  room 
therefore  for  saying  that  they  were  misled  by  any  show  of 
authority  in  Dinkins.  They,  the  principals,  are  as  much 
liable  as  he,  the  agent,  is;  and  no  one  would  question  his 
liability.    The  plaintiff  is  therefore  entitled  to  a  verdict  upon 
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the  first  count     Wright  vs.   Gray,  2  Bay,  464 ;  Mc Daniel 
vs.  Emanuel,  2  Rich.  455.     And  also  upon  the  third  count. 
Loton  vs.  Cross,  2  Camp.  464 ;  Root  vs.  Chandler,  10  Wend. 
1 110 ;  Belune  vs.  Wallace,  2  Rich.  80. 

Baynsworth,  Moses,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  presumption  of  a  gift  arising  from   the 
'possession  of  a  slave  does  not  arise  unless  the  parties  stand  in 
the  relation  of  parent  and  child.     (  Willis  vs.  Snelling,  6  Rich. 
r282.)    Nor  can  we,  with  confidence,  presume  a  gift  in  this 
case  from  Dinkins*  long  possession.     He  admits  that  in  all 
'respects  he  treated  Edmund  as  his  own ;  but  he  qualifies  this 
admission  by  adding  that  he  would  have  given  him  up  when- 
ever required  by  Mrs.  Lenoir. 

From  the  possession  of  it,  the  public  may  presume  a  right 
to  personal  property;  and  the  employment  of  slaves  by  per- 
sons rightfully  in  possession,  unless  specially  restricted  by 
contract  with  the  owner,  ordinarily  depends  upon  their 
capacity  .and  fitness  for  service,  or  upon  the  wants  and 
necessities  of  him  who  controls  their  labor.  Edmund  had  been 
'about  ten  years  in  Dinkins9  possession ;  was  under  his  control; 
used  and  employed  by  him  at  his  pleasure,  and  in  all  respects 
•was  treated  as  his  own.  It  is  possible  that  when  Mrs.  Lenoir 
left  him  he  was  in  no  other  way  useful  than  as  a  nurse  and 
-playmate  for  Dinkins'  son  ;  but  as  each  advanced  in  life,  such 
an  appropriation  of  his  services  was  not  required,  and 
Edmund's  labor  could  be  more  profitably  diverted  into  other 
channels.  He  was  actually  hired  to  the  defendant  as  a  fire- 
man by  Dinkins;  was  employed  by  him  at  pleasure,  and 
treated  as  his  own  in  all  respects,  without  consulting  the 
plaintiff,  or  Mr.  or  Mrs.  Lenoir,  or  accounting  with  them  for 
wages;    and  although  Mrs.  Lenoir  was  a  connexion  and  a 
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visitor  at  his  boose,  and  could  hardly  have  been  ignorant  oC 
these  acts  of  authority,  she  never  remonstrated  with  Dinkins.. 
for  a  departure  from  any  alleged  agreement  between  them  in 
respect  to  a  change  of  service;  nor  did  she  or  her  trustee,  for 
that  or  for  any  other  reason,  ever  resume  the  possession  of 
Edmund.  All  this  seems  to  be  inconsistent  with  the  allegation 
that  it  was  a  bailment  strictly  personal. 

But,  conceding  that  this  was  a  gratuitous  loan  for  the  use, 
of  the  bailee, — which  was  the  ground  taken  in  the  argument — , 
is  the  defendant  liable?  The  general  principles  governing 
bailments  strictly  personal  are  well  settled,  especially  in  their, 
application  to  questions  between  the  bailor  and  bailee;  but 
how  far  third  persons  may  be  affected  by  a  secret  understand-, 
ing  between  the  bailor  and  bailee  must  depend  upon  the 
circumstances  of  each  case. 

The  defendant  having  hired  Edmund  of  one  who  was  in. 
possession,  controlling  his  labor,  and  exercising  all  those  acts 
of  dominion  which  are  prima  facie  the  evidence  of  the  right  of. 
property,  it  does  not  follow  that  he  was  bound  to  inquire  what 
limitations  had  been  imposed  on  his  authority.  Dinkins'  acts 
and  declarations  were  not  calculated  to  induce  any  inquiry  by 
the  defendant  as  to  his  title ;  and  where  a  party  stands  by 
and  permits  another  to  use  and  employ  his  slave  at  pleasure^ 
and  in  all  respects  to  treat  him  as  his  own,  he  should  not  be, 
permitted  afterwards  to  recover  damages  for  the  loss  of  the* 
slave*  while  in  the  employment  of  a  third  person,  on  hire,r 
expressly  on  the  ground  that  between  him  and  his  bailee  there 
was  a  secret  understanding  limiting  and  restricting  the 
bailment. 

Even  regarding  this  as  a  case  where  one  of  two  innocent 
persons  must  suffer,  the  defendant  might  protect  himself  under 
the  principle  applicable  to  such  a  case.  Mr.  Story  says,  that 
"  he  ought  to  suffer  who  has  misled  the  other  into  a  false  confi- 
dence in  his  agent,  by  clothing  him  with  apparent  authority 
to  act  and  speak  in  the  premises,  and  who,  otherwise/  fljight 
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receive  an  injury  for  which  he  might  have  no  adequate 
redress."    (Story  on  Agency,  §  189.) 

If  the  defendant  may  protect  himself  against  the  claim  for 
damages  alleged  in  the  first  count  of  the  declaration,  he  may 
equally  avail  himself  of  the  same  defence  to  the  second  and 
third  counts.  Dinkins  knew  that  Edmund  was  to  go  in  the 
train  to  Wilmington,  and  interposed  no  objection,  for  no 
danger  was  apprehended.  He  was  fully  advised  of  the  nature 
6f  the  employment,  and  the  danger  that  attended  it,  and  the 
defendant  was  not  required,  under  the  circumstances  of  this 
case,  to  communicate  that  information  to  any  person,  except 
Dinkins,  who  alone  was  held  out  as  the  owner  of  Edmund,  or 
Was  authorised  to  contract  for  his  hire.  Failing  to  recover 
for  the  wrongful  employment  of  .the  slave  without  the  consent 
of  the  plaintiff,  he  cannot  recover  in  the  count  for  trover,  to 
which  the  defence  to  the  first  count  is  conclusive. 

It  may  be  necessary  to  add,  that  a  recovery  is  not  sought 
on  the  ground  of  negligence  by  the  defendant,*  or  for  a  defect 
in  the  road  or  machinery,  or  for  want  of  skill  and  care  in  the 
agents,  it  having  been  admitted  in  the  argument  that  in  these 
respects  no  fault  is  imputed. 

The  circuit  Judge  having  submitted,  with  proper  instruc- 
tions, all  questions  to  the  jury  which  were  necessary  for  their 
Consideration,  this  Court  is  satisfied  with  the  conclusion  which 
they  have  attained,  and  the  plaintiff  can  take  nothing  by  his 
motion. 

Motion  dismissed. 

Waedlaw,  Withers  and  Whitnbr,  JJ.,  concurred. 

Munro,  J.,  dissented. 

O'Nball,  J.,  absent  at  the  argument. 

Motion  dimmed. 
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John  M.  Rowb  vs.  Andrew.  J.  Moses. 

Where  in  an  aetion  of  trespass  for  assault  and  battery,  the  plaintiff  gave  evidence 
without  objection,  that  defendant  was  a  man  of  substance,  kdd,  on  appeal  by 
defendant,  that  the  presiding  judge  properly  charged  the  jury,  "  that  the  ability 
of  the  defendant  to  pay  was  one  of  the  ciroumstanoes  whioh  formed  a  just  measure/ 
of  damages.'9 

In  actions  for  an  assault  and  battery,  slander,  malioions  prosecution,  and  maUcioui 
t»rts  generally,  eridenoe  of  defendant's  wealth  may  be  giren :  8embk. 

BEFORE  WARDLAW,  J.,  AT  SUMTER,  SPRING  TERM,  1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  Trespass  for  an  assault  and  battery. 

"  The  ease  made  by  the  evidence  was  in  substance  as  follows : 

"  The  plaintiff  was  book-keeper  for  John  China,  at  China's 
bote],  in  Sumterville.  The  defendant  kept  a  store  on  the  lot 
adjoining  the  hotel.  Perry  Moses,  brother  of  defendant,  was 
a  creditor  of  John  China,  and  a  sale  of  the  furniture  in  the 
hotel,  had  been  made  by  the  sheriff,  under  executions  against 
John  China,  on  the  first  Tuesday  of  October,  1855,  at  which 
most  articles  sold  very  low,  and  returned  to  the  possession  of 
John  China. 

"  On  the  day  after  the  sale,  John  China  being  in  liquor,  met 
Perry  Moses  in  the  street,  at  the  hotel  door,  and  said  to  him : 
4  How  dare  you  to  go  into  my  house,  to  bid  on  property,  you 
d— d  old  son-of»a»bitoh  ?"  and  before  any  reply  could  be  made, 
spit  in  Perry  Moses's  face.  Perry  Moses  knocked  him  down. 
A  bustle  ensued,  and  the  defendant  running  up,  asked,  'what 
s  the  matter  V  Perry  Moses  gave  to  him  some  account  of  the 
affair,  (whether  he  then  mentioned  the  spitting  in  the  face,  did 
not  appear,)  and  ended  by  saying,  'If  I  had  had  a  cowskin,  I 
would  have  whipped  the  d— d  rascal/  The  plaintiff,  whose 
presence  was  then  first  noticed,  said,  'No,  Mr.  Moses,  yon 
would  not  have  done  so,  if  I  had  been  present/    Perry  Moses 
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answered  him: '  Hush  up  your  mouth,  I  am  not  talking  to  you/ 
Plaintiff  made  no  reply.  Defendant  and  Perry  Moses  walked 
off  together,  towards  the  defendant's  store,  and  or*  the  way  the 
defendant  picked  up  a  stick,  &  small  walking-stick  of  hickory 
(which  was  exhibited  at  the  trial,  about  three-fourths  of  an  inch 
in  diameter.) 

"  Within  ten  minutes  the  defendant  returned  alone,  to  the 
Jotel,  with  the  same  stick  in  his  hand.  The  plaintiff  was 
Standing  in  the  door.  The  defendant  put  one  foot  on  the  step, 
and  said  to  the  plaintiff:  *  Why  did  you  interfere  between  my 
brother  and  China  V  The  plaintiff  answered,  '  I  did  not  inter- 
fere.' The  defendant  replied,  'you  did,  you  d — d  lying  son- 
of-a-bitch.'  The  plaintiff  said,  *  Who  do  you  call  a  lying  son- 
of-a-bitch  ?'  and  stepped  back,  looking  into  the  office  of  the 
hotel,  which  was  near  the  front  door,  as  if  he  was  looking  for 
something.  The  defendant  seized  him  by  the  lappel  of  the 
eoat  with  the  left  hand,  and  with  the  right  struck  him  with  the 
Stick,  two  blows,  before  the  plaintiff  returned  a  blow.  A  short 
scuffle  followed,  then  a  separation,  during  which  the  stick, 
nearly  broken  in  two,  was  on  the  floor ;  then  a  re-engagement, 
in  which  the  defendant  again  seized  and  used  the  stick.  They 
were  parted.  The  plaintiff  said,  ( I'll  make  you  smoke  for 
striking  me  for  nothing.'  The  defendant:  'you  cursed  me,' 
or,  '  you  struck  first.'  Plaintiff:  '  I  did  not.'  Defendant :  *  you 
did.'     Plaintiff:  'you're  a  d— d  liar.' 

,  "  The  defendant,  in  size  and  strength,  was  considered  a  match 
for  the  plaintiff,  on  equal  terms.  The  defendant  was  shown  to 
be  a  man  of  substance,  and  was,  in  argument,  spoken  of  as  a 
husband  and  the  father  of  eleven  children. 
.  "  After  the  affair,  the  plaintiff's  eyes  were  black,  his  face 
was  scratched,  and  there  was  a  mark  across  his  nose.  The 
defendant's  face  was  scratched,  and  he  complained  of  his  hand,; 
which  had  been  previously  broken.  Two  weeks  afterwards,  a- 
physician  found  that  the  plaintiff's  nose  was  broken,  but  alt 
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external  braises  had  then  disappeared,  and  this  suit  had  been 
commenced. 

"I  cautioned  the  jury  against  some  remarks  which  had  been 
made  to  them,  about  the  poverty  of  the  plaintiff,  and  the  supe- 
riority in  pecuniary  condition  which  the  defendant  enjoyed, 
saying,  that  these  matters  were  not  to  be  considered,  further 
than  this,  that  the  ability  of  the  defendant  to  pay  was  one  of 
the  circumstances  which  formed  a  just  measure  of  damages. 

"  The  jury  found  for  the  plaintiff  five  hundred  dollars." 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
upon  the  grounds : 

1.  Because  although  his  Honor  properly  stated  to  the  jury 
that  the  fact  of  the  plaintiff  being  poor  entitled  him  no  more 
to  their  consideration  than  if  he  was  rich,  yet  it  is  respectfully 
submitted  that -it  was  error  in  his  Honor  to  say,  that  they  could 
take  the  circumstances  of  the  defendant  into  consideration  in 
fixing  the  amount  of  the  verdict. 

2.  Because  the  verdict  of  the  jury  as  to'  the  damages  was 
capricious,  excessive  and  without  just  reason  to  sustain  it. 

J.  S.  G.  Richardson,  Bellinger,  for  appellant,  cited  2  Green. 
Ev.  §  253,  note  3,  6th  ed.,  §  269.  In  Jones  vs.  Biddington,  6 
Gar.  &  P.  589,  which  was  an  action  for  crim.  con.,  evidence 
that  defendant  was  a  man  of  property  was  excluded.  If  the 
jury  were  not  authorised  to  give  vindictive,  or  rather  punitory 
damages,  then  the  evidence  was  improper  and  the  charge  was 
erroneous.  In  Warren  vs.  Austin,  4  Gush.  278,  it  was  ex- 
pressly ruled,  that  such  damages  "  cannot  be  recovered  in  an 
action  for  an  injury  which  is  also  punishable  by  indictment ; 
as  libel  and  assault  and  battery.  If  they  could,  defendant 
might  be  punished  twice  for  the  same  offence,"  Dinkim  vs. 
Debruhl,  2  N.  &  McG.  85. 
Vol.  IX— 28 
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J.  S.  Richardson,  Jr.,  contra,  cited  Sedgw.  on  Dam.  88,  and 
commented  on  the  authorities  there  cited  in  note. 


The  opinion  of  the  Court  was  delivered  by. 

O'Neall,  J.  The  right  of  the  jury  in  actions  for  assault 
and  battery  to  find  vindictive  damages,  has  never  before  been 
questioned  within  my  knowledge.  In  ChaneUor  vs.  Vaughar^ 
the  jury,  we  are  told  by  the  Reporter,  2  Bay,  416,  found 
heavy  damages,  in  the  case  of  a  very  unprovoked  assault.  The 
judges  then  said,  "  It  was  their  (the  jury's)  province  to  weigh 
well  and  consider  all  the  circumstances  of  the  case,  and  to 
assess  such  damages,  as  they  thought  would  be  commensurate 
with  the  nature  of  the  injury,  and  such  as  would  effectually 
check  such  an  evil."  This  direction  has  been,  in  all  subsequent 
cases,  followed,  and  it  may  be  here  remarked,  that  although 
the  party  defendant,  in  assault  and  battery,  may  be  liable  both 
civilly  and  criminally,  yet  the  damages  found  on  the  civil  side 
of  the  Court,  if  they  are  regarded  as  a  sufficient  punishment, 
uniformly  make  the  punishment  criminally  nominal* 

But  the  objection  mainly  relied  upon  was,  that  the  judge 
should  not  have  said  to  the  jury,  that  "the  ability  of  the  de- 
fendant to  pay  was  one  of  the  circumstances  which  formed  a 
just  measure  of  damages."  I  think  there  was  nothing  erro. 
neons  in  this.  For  certainly  damages  might  be  oppressive, 
excessive  and  ruinous  to  a  poor  man,  which  would  be  a  mere 
trifle  out  of  the  treasury  of  a  rich  one.  Can  the  law  be  so 
absurd  as  to  call  that  redress,  which  would  be  laughed  to  scorn 
by  a  defendant  of  wealth  ? 

I  do  not  intend  to  follow  the  learned  counsel  through  the 
mazes  of  the  labyrinth  of  legal  learning,  in  which  they  involved 
themselves.  All  this  may  be  well  enough  for  lawyers,  but 
Judges  are  to  decide,  not  talk.  Hence  a  few  reasons  derived 
from  a  few  cases  will  answer  my  purpose.  The  general  rule  is 
very  well  stated  in  a  recent  work.    8  Graham  &  Waterman  on 
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New  Trials,  1120.  "In  actions  of  assault  and  battery  or  of 
slander,  there  is  no  rule  by  which  the  damages  may  be  measured, 
but  the  same  must  be  left  to  the  discretion  of  the  jury"  To 
exercise  that  discretion  properly  must  they  not  know,  not  only 
the  rank  and  condition  in  life  of  the  parties,  bat  also  as  a  part 
of  it,  the  ability  of  the  defendant  to  pay.  In  Bump  vs.  Betts9 
28  Wend.  85,  the  court  in  deciding  on  the  question  of  excessive 
damages,  turn  to  the  facts  that  the  defendant  had  the  command 
of  great  wealth,  and  that  the  plaintiff  was  a  poor  man,  as  two 
of  the  circumstances  justifying  the  heavy  verdict*  In  Connett 
vs.  Hampton,  12  Johns.  R.  235,  proof  was  received  that  Gen. 
Hampton  the  defendant  was  in  the  receipt  of  an  annual  income 
of  (60,000.  Such  evidence  was  received  to  justify  a  heavy 
Verdict,  and  to  show  the  ability  of  the  defendant  to  pay. 

In  my  long  experience  as  a  lawyer  and  a  judge,  I  never  knew 
an  exception  taken,  in  actions  for  assault  and  battery,  slander, 
malicious  prosecutions,  and  malicious  torts  generally,  to  evidence, 
of  the  defendant's  wealth ;  and  if  such  proof  could  now  be 
excluded,  or  the  judge  restrained  from  commenting  on  it,  as  a 
measure  of  damages,  it  would  be  in  fact  to  reverse  a  course  of 
justice  coeval  with  the  administration  of  it  by  the  Courts  of 
this  State. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 


Motion  dismissed. 
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The  Statk  vs.  Moses  Gossett. 

An  indictment  for  negro  stealing  need  contain  no  allegation  as  to  the  ralae  of  the 

slave. 
A  confession  made  in  jail  to  a  third  person  in  the  presence  of  a  deputy  sheriff  who 

had  no  control  over  the  jail,  held  to  he  admissible. 
A  hy-stander  who  hears  a  conversation  is  a  competent  witness  to  prove  it,  though 

he  may  not  have  heard  the  whole. 
A  verdict  of  guilty  upon  an  indictment  for  negro  stealing  sustained,  though  there 

was  no  direct  proof  that  the  offence  was  committed  within  the  district. 

BEFORE  GLOVER,  J.,  AT  UNION,  SPRING  TERM,  1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  prisoner,  who  lives  in  Union  District,  was  indicted 
under  the  Act  of  1754,  for  stealing  a  slave  named  Ned,  the 
property  of  James  Shannon,  also  of  Union  District,  and  for 
aiding  Ned  to  depart  from  his  master's  service. 

"  On  the  20th  September,  1854,  Ned,  who  had  belonged  to 
James  Shannon  about  three  years,  left  his  master's  service 
without  cause  or  consent.  The  prisoner  arrived  at  the  house 
of  John  Scott,  of  Madison  county,  Georgia,  on  the  5th  of  No- 
vember, 1854,  with  Ned,  whom  he  called  Tom,  and  said  his 
name  was  William  Nevers.  He  informed  Scott  that  he  had 
owned  Ned  some  three  years  before,  and  that  he  had  been 
brought  from  Virginia  about  ten  years  ago.  The  prisoner  sold 
Ned  to  Scott  for  five  hundred  dollars  and  a  mare,  and  gave  a 
bill  of  sale  for  him  as  Tom,  and  signed  by  him  in  the  assumed 
name  of  William  Nevers. 

"  Acting  upon  information  which  he  had  received,  Shannon 
went  to  Georgia,  and  in  October,  1855,  found  Ned  at  the  plan- 
tation of  Scott,  who,  on  proof  of  property  in  Shannon,  promptly 
delivered  him  to  his  owner.  A  short  time  after  Shannon  and 
Scott  saw  the  prisoner  in  the  jail  at  Union,  where  he  had  been 
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committed,  charged  with  this  offence.  He  at  first  denied  that 
he  had  ever  seen  Scott,  but  the  latter  enquiring  what  he  had 
done  with  the  mare,  he  replied  that  he  had  swapped  her  with  a* 
stranger  whom  he  had  met  in  the  road,  and  whose  name  he 
did  not  know.  James  Shannon  lives  near  Beaver  Dam,  about 
eleven  miles  from  Unionville,  and  the  prisoner  lives  in  an  op- 
posite  direction  twelve  miles  from  Unionville.  Ned  was  pur- 
chased from  Gee,  seven  or  eight  miles  above,  and  in  the  direc- 
tion of  the  prisoner's  residence. 

"J.  B.  Tollison,  connected  with  the  prisoner,  (by  marriage, 
I  believe,)  called  to  see  him  in  jail  during  the  present  year,  and 
asked  Joseph  Fant,  a  deputy  sheriff,  but  having  no  control  over 
the  jail,  to  accompany  him.  Fant  was  the  only  witness  at  this 
interview  who  was  examined.  Tollison  asked  the  prisoner  if 
any  person  was  concerned  with  him,  and  if  so,  he  had  better 
come  out  and  tell  it,  as  it  would  be  best  for  him — that  it  was  a 
bad  scrape  he  had  gotten  into,  and  he  had  better  tell  the  truth,  it 
would  be  best  for  him.  In  reply,  the  prisoner  said  he  never 
would  have  done  so,  unless  he  had  been  persuaded.  He  con- 
fessed that  he  had  sold  Shannon's  negro  to  Scott,  in  Georgia, 
for  five  hundred  dollars  and  a  creature — that  he  gave  two  hun- 
dred and  sixty-five  dollars  to  the  man  who  got  him  to  carry  the 
negro  away,  and  who  informed  him  that  the  negro  had  run 
away  for  some  time,  and  his  owner  believed  he  was  drowned— 
that  the  negro  came  to  him  in  the  road  near  to  his  house,  and 
that  he  started  with  him  about  daylight.  Fant  said  he  did  not 
hear  what  passed  between  Tollison  and  the  prisoner  in  the  big 
room. 

"  The  prisoner's  counsel  moved  to  exdude  these  confessions, 
but  it  did  not  appear  to  me  that  there  was  any  threat  used,  or 
such  an  inducement  held  out  as  would  authorize  their  exclusion. 
It  was  objected  that  Fant  was  incompetent  to  prove  the  con* 
versation  with  Tollison,  and  that  the  latter  should  have  been 
produced.  Being  of  the  opinion  that  any  one  who  hears  a  con- 
fession, although  it  is  not  made  to  him,  is  competent  to  prove 
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it ;  and  especially  when  he  is  invited  to  the  interview,  this  ob- 
jection was  overruled,  and  the  evidence  received* 

"  Respecting  the  fourth  ground  of  appeal,  in  addition  to  the 
prisoner's  confession,  the  proof  was,  that  he  lived  in  Union 
District,  about  a  quarter  or  a  half  mile  from  the  Spartanburg 
line — that  a  stage  road,  running  by  Posey's,  is  one  and  a  half 
miles  from  his  house — that  a  public  road  crosses  the  district 
line  a  half  mile  or  a  mile — and  that  a  horse  mail  road  passes 
about  two  hundred  yards  from  his  house.  This  evidence  was 
submitted  to  the  jury,  and  their  attention  was  particularly 
called  to  the  enquiry,  whether  the  offence  was  committed  in 
Union  District. 

"The  fifth  ground  of  appeal  charges  the  presiding  Judge 
with  an  omission  of  duty,  in  failing  to  correct  an  opinion  con* 
fidently  urged  by  the  Solicitor,  and  which,  it  is  submitted,  is 
erroneous.  In  his  argument  I  remember  no  proposition  which 
he  stated  or  pressed  upon  the  consideration  of  the  jury,  requir- 
ing the  correction  or  interposition  of  the  Court* 

"  So  much  of  the  charge  as  the  sixth  ground  proposes  to 
state,  is  misapprehended.  The  jury  was  informed  that  the  Act 
of  1754,  under  whioh  the  prisoner  is  indicted,  made  that  a 
felony  without  the  benefit  of  clergy,  which  before  had  been 
punished  as  larceny — but  that  the  proof  of  the  removal  of  the 
chattel,  which  the  rules  of  the  common  law  require  in  larceny, 
still  applied  to  the  offence  created  by  this  Act. 

"  The  jury  found  the  prisoner  guilty." 

The  prisoner  appealed,  and  now  moved  this  Court  in  arrest 
of  judgment,  and  for  a  new  trial,  on  the  grounds: 

In  arrest  of  judgment, 


APPEALS    AT    LAW.  481 

CotamUt,  May,  1*56. 

Because  the  indictment  does  not  allege  the  negro  man  slave, 
Ned,  mentioned  in  the  indictment,  to  be  of  any  value : 

And  for  a  new  trial, 

1.  Because  the  confessions  of  the  prisoner,  made  to  J.  B. 
Tollison  in  the  jail,  in  the  presence  of  the  deputy  sheriff,  Joseph 
Fant,  under  strong  assurances  that  it  would  be  best  for  the 
prisoner,  were  improperly  admitted  in  evidence  against  the 
prisoner,  ajid  should  have  been  rejected* 

2.  Because  J.  B.  Tollison,  the  person  to  whom  the  confes- 
sions were  said  to  have  been  made,  should  have  been  called,  as 
that  was  the  best  evidence  as  to  the  manner  in  which  the  con- 
fessions were  obtained,  and  what  these  confessions  in  truth 
were. 

8.  Because  the  witness,  Joseph  Fant,  the  deputy  sheriff,  who 
proved  the  confessions,  stated  distinctly  that  he  did  not  hear 
all  the  confessions,  as  he  only  heard  what  occurred  in  the  dun- 
geon, and  not  that  part  of  the  same  in  the  big  room, 

4.  Because  there  was  no  proof  that  the  offence,  if  any,  was 
committed  in  Union  District,  as  alleged  in  the  indictment. 

6.  Because  it  was  forcibly  and  confidently  contended  by  the 
Solicitor,  whose  argument,  when  not  corrected  by  the  Court, 
stands  and  passes  for  good  law  with  the  jury,  that  the  prisoner 
might  stand  on  the  soil  of  Virginia,  and  never  commit  any  act 
or  deed  within  the  limits  of  South  Carolina,  and  still  he  might, 
under  our  Act  of  1754,  be  convicted  for  inveigling  a  slave  from 
his  owner's  employment,  in  which  it  is  conceived  there  was 
error,  which  should  have  been  corrected  by  the  Court  in  his 
charge  to  the  jury,  which  was  not  done. 

6.  Because  his  Honor,  in  his  charge  to  the  jury,  stated  to 
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them,  that  the  offence  of  stealing  a  slave,  was  indictable  at 
common  law,  as  for  the  larceny  of  other  goods  and  chattels. 

7.  Because  the  verdict  is  contrary  to  law  and  the  legal  evi- 
dence in  the  case. 

Thomson,  for  motion. 

Dawkins,  Solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  prisoner  has  been  convicted  of  inveigling, 
Stealing,  and  carrying  away  a  slave.  His  appeal  has  com- 
manded that  consideration,  which  can  never  be  denied,  to  a  con- 
viction of  a  capital  felony,  which  is  brought  under  the  review 
of  this  tribunal.  The  result  of  that  consideration  is  now  to  be 
pronounced. 

1.  The  motion  in  arrest  of  judgment.  This  goes  upon  the 
footing  that  no  value  is  affixed  to  the  slave  stolen,  by  allega- 
tion in  the  indictment. 

In  the  case  of  the  State  vs.  Mile*,  (2  N.  h  McC.  1,)  it  was  a 
ground  of  appeal  that  the  judge  on  circuit  refused  to  in- 
struct the  jury,  that  the  verdict  might  find  the  value  of  the 
slave  to  be  under  twelve  pence.  On  appeal  it  was  adjudged, 
there  was  no  error  therein,  for  that  the  penalty  of  death,  without 
benefit  of  clergy,  was  the  judgment  of  the  law,  irrespective  of 
such  a  verdict. 

Where  the  sentence  to  be  pronounced,  the  consequences  to 
the  sovereign  who  prosecutes,  and  those,  present  or  future, 
which  the  conviction  visits  upon  the  condemned,  are  wholly 
independent  of  greater  or  less  value,  alleged  or  proved,  in  pro- 
perty stolen,  is  not  conceivable  what  sound  reason  can  be  sug- 
gested, applicable  to  any  species  of  larceny,  that  shows  the 
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necessity  or  the  convenience  of  alleging  or  proving  value.  The 
reason  why  this  should  be  done,  and  must  be  done  wherever  the 
grade  of  the  offence  is  ascertained  by  the  value,  is  most  mani- 
fest; and,  therefore,  when  the  larceny  is  at  common  law,  and 
is  or  is  not  grand  larceny,  by  the  standard  of  *a  certain  value, 
the  case  is  wholly  different  from  the  present.  Accordingly, 
we  find  it  laid  down  in  2  Hale,  183,  thus:  "  If  theft  be  alleged 
of  any  thing,  the  indictment  .must  set  down  the  value,  that  it 
may  appear  whether  it  be  grand  or  petty  larceny."  The  right 
to  claim  clergy,  and  that  being  allowed  the  grave  consequence 
that  follows  a  second  conviction ;  the  doctrine  of  forfeiture  of 
goods  when  and  where  that  prevailed — all  combined  to  give 
importance  to  the  rule  in  larcenies  at  common  law.  We  find 
the  distinction  well  observed  by  our  cases  which  have  arisen 
under  the  statute  upon  stealing  promissory  notes,  &c.  It  is  in 
such  cases  required,  that  the  rule  as  to  grand  and  petit  larceny 
shall  be  observed  in  indictments  and  convictions  touching  that 
class  of  offences ;  and,  accordingly,  it  was  observed,  in  the  case 
of  the  State  vs.  Thomas,  (2  McC.  527,)  that  "no  other  descrip- 
tion of  the  thing  in  which  the  offence  was  committed  is  neces- 
sary to  be  stated  in  an  indictment  founded  on  a  statute,  but 
that  contained  in  the  statute  itself,  unless  the  value  become  ne- 
cessary to  fix  the  grade  of  the  offence."  And  the  reason  is, 
that  the  consequences  arising  from  that  description  of  larceny 
are,  by  the  statute,  graduated  by  the  rule  that  distinguishes 
grand  and  petit  larceny. 

It  is  suggested,  that  allegation  of  value  is  material  always, 
with  a  view  to  restitution.  Of  course  it  will  be  observed,  that 
this  is  not  material  where  the  specific  thing  is  to  be  restored. 
Restoration,  by  way  of  equivalent  damages  out  of  the  estate  of 
the  felon  awarded  by  judgment  at  the  end  of  a  prosecution,  is 
altogether  unheard  of  in  this  country. 

Hawkins  does  say,  (Vol.  2,  p.  323,)  It  seems  questionable 
whether  it  be  needful  to  set  forth  the  value  of  the  goods  in  an 
indictment  of  larceny,  for  any  other  purpose  than  to  show  that 
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the  crime  amounts  to  grand  larceny,  and  to  ascertain  the  goods, 
thereby  the  better  to  entitle  the  prosecutor  to  a  restitution* 
His  right  to  restitution,  where  indictment  was  instituted,  never 
did  exist,  at  Common  Law,  for  that  was  the  suit  of  the  king, 
and  he  had  the  goods,  on  conviction  of  felony,  by  forfeiture, 
and  he  might,  and  did,  of  his  free  grace,  grant  restitution  of 
various  sorts,  as  of  heritable  blood  attainted,  goods,  &c.  It  was 
only  by  proceedings  called  "  Appeal,"  that  restitution  existed  at 
Common  Law,  for  that  was  the  suit  of  the  party.  8  Inst.  242. 
By  21  H.  8,  c.  11,  (now  wholly  repealed  in  England  by  Stat. 
7  &  8  Geo.  4,  ch.  27,)  a  Justice  presiding  at  a  conviction  of 
felony,  was  empowered  to  issue  a  writ  of  restitution  for  the  benefit 
of  him  who  prosecuted,  or  procured  prosecution  and  conviction* 
But  such  a  writ  has  not  been  issued  for  more  than  two  hundred 
years  in  England,  as  we  learn  from  2  Haw.  241-2,  and  note  2. 
The  Court  orders  restitution  at  the  trial,  and  in  default  the 
owner  resorts  to  trover.  And  although  the  aforesaid  Statute 
of  Henry  8th  was  made  of  force  here,  yet  the  practice  of  order- 
ing restitution  of  stolen  goods  never  prevailed  here  ;  never,  at 
any  rate,  since  this  State  became  sovereign  and  independent, 
as  was  said  in  Cannon  vs.  Burri$f  1  Hill,  872 ;  and  for  good 
reason.  If  restitution  was  an  act  of  praiseworthy  grace  on  the 
part  of  the  sovereign,  or  of  the  sovereign  and  his  parliament, 
through  a  justice  and  under  Statute,  that  was  because  the 
goods  were  his  by  forfeiture ;  and  since  they  never  were  for- 
feited to  the  State,  and  cannot  be,  by  fundamental  law,  there 
is  no  room  for  the  principle  or  the  practice ;  and,  therefore,  if 
the  said  Statute  of  Henry  ever  proved  useful  or  applicable,  it 
was  during  a  portion  of  our  colonial  existence,  when  the  crown 
could  take  by  forfeiture. 

It  is  true,  that  to  make  an  article  the  subject  of  larceny,  at 
common  law,  it  must  have  some  value,  though  the  very  least  is 
sufficient.  Even  if  we  apply  this  doetrine  to  the  statutory 
offence  under  consideration,  it  is  enough  to  remark,  that  value 
is  inseparable  from  the  allegation  of  the  indictment,  that  a 
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slave  was  stolen,  whereby  the  owner  was  deprived  of  his  ser- 
vice; and  such  deprivation  for  the  shortest  time  will  constitute 
that  element  of  the  crime.  Covington  $  ca$e9  2  Bail.  569. 

There  is  indeed  a  peculiar  valne  about  a  slave,  one  not  com* 
mon  to  property  in  general  insomuch  that  a  Court  of  Equity 
will  decree  a  delivery  specifically.  The  offence  committed 
by  the  prisoner  is  in  the  least  possible  degree  dependent 
upon  value.  If  the  property  be  of  value  to  the  owner,  it  is 
immaterial  how  it  may  be  to  the  rest  of  the  world.  Bex  vs. 
Clark,  2  Leach,  1036.  It  may  indeed  be  regarded  as  approach- 
ing a  great  publio  mischief;  for  though  a  slave,  inveigled  and 
stolen,  may  perform  as  much  work,  and  perchance  command 
as  much  money,  his  allegiance  is  corrupted,  he  is  a  fit  instru- 
ment of  mischief,  and  the  moral  corruption  may  spread. 

Neither  upon  reason  nor  authority  can  we  allow  that  the 
motion  in  arrest  of  judgment  is  well  grounded. 

2.  It  fa  insisted  for  a  new  trial,  that  the  admissions  of  the 
prisoner  should  have  been  excluded;  first,  because  they  were 
not  free  and  voluntary,  in  a  degree  to  render  them  admissible; 
and  second,  they  were  reported  by  a  bystander  to  whom  they 
were  not  directed,  and  who  did  not  hear  a  previous  convex 
aation. 

If  this  prisoner  should  be  considered  as  unduly  seduced 
by  the  blandishment  of  hope,  or  overawed  by  the  terror  at 
authority,  the  rule  which  receives  such  admissions  will  be 
reduced  to  dimensions  so  narrow,  as  to  render  it  scarcely 
worthy  to  be  retained,  as  affording  a  principle  in  the  law  of 
evidence.  Chief  Baron  Eyre  describes  the  confession  which 
ought  to  be  rejected  as  one  " forced  from  the  mind  by  the 
.flattery  of  hope,  or  by  the  torture  of  fear."  Warricktkalt* 
ca$ef  1  Leach.  299.  The  disqualifying  circumstances  that 
attach  to  the  evidence  must,  in  this  as  in  all  other  cases,  where 
competency  is  the  question,  be  addressed  to  the  mind  of  the 
Court.  So  varying  are  the  circumstances  themselves,  and  so 
variant  are  the  effects  of  the  same  circumstances  upon  different 


436  APPEALS    AT    LAW.1 

State  v$,  OotMtt 

prisoners,  that  a  rule,  a  priori,  is  quite  impracticable;  and 
there  is  this  protection  to  the  prisoner,  that  in  any  case  the  cir- 
cumstances of  the  confession,  or  admission,  go  with  the  evidence 
itself  to  the  jury ;  and  like  every  other  description  of  evi- 
dence, it  will  command  more  or  less  faith  as  a  vehicle  of  truth, 
according  as  it  is  seen  with  good  sense  and  impartiality  through 
all  the  circumstances  that  accompany  it.  The  views  of  this 
Court,  however,  are  so  fully  and  carefully  expressed  in  the 
cases  of  Kirby,  1  Strob,  155,  878,  and  of  Vaigneur,  6  Rich. 
391,  upon  this  subject,  that  it  would  be  but  repetition  to 
indulge  in  a  re-argument ;  and  those  cases  are  full  authority 
to  carry  the  admissions  of  this  prisoner  before  the  jury. 

But  it  is  again  objected,  that  Tollison,  an  interlocutor,  and 
not  Fant,  a  bystander,  could  alone  be  heard  to  disclose  what 
Was  said.  We  are  aware  of  no  semblance  of  authority,  and 
perceive  no  plausible  reason  for  this  position.  All  that  a  party 
said  in  the  conversation  reported  must  be  heard,  i.  e.9  all  the 
witness  can  repeat.  But  it  would  be  wresting  such  rule  of 
evidence  from  its  sphere  to  apply  it  to  the  point  now  made. 
As  well  might  we  say,  that  none  shall  be  heard  because  the 
witness  cannot  repeat  all  for  want  of  memory,  as  that  he  shall 
say  nothing  because  he  did  not  hear  all.  When  all  is  not 
heard,  or  not  remembered,  it  is  the  less  satisfactory ;  but  surely 
this  is  only  matter  of  observation  to  the  jury.  But  to  our  sur- 
prise, plain  as  this  matter  is,  we  have  direct  authority  in  Coving- 
tan's  case,  2  Bail.  569.  The  present  case  warrants  the  further 
remark,  that  it  was  another  and  distinct  interview,  in  another 
room,  which  the  witness  examined  did  not  hear;  and  there  was 
not  any  evidence,  that  it  even  related  to  the  subject  matter  of 
the  testimony  heard,  or  that  there  was  any  conversation  about 
the  crime  imputed;  and  besides,  it  is  fair  to  say,  that  the 
prisoner  had  ready  and  efficient  means  to  compel  the  attend- 
ance of  the  other  witness,  if  he  deemed  it  material  that  he  also 
should  have  been  heard. 

8.  The  only  other  matter  of  appeal,  not  obviated  by  the 
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report,  is  the  complaint,  that  there  was  no  evidence  that  the 
offence  was  committed  within  the  venue.  Nobody  said  he  saw 
the  act  committed  in  Union  District,  and  it  is  presumed  nobody 
will  contend  that  this  was  the  necessary  description  of  testi- 
mony. But  it  was  in  proof,  that  the  owner  of  the  negro  and  the 
prisoner  lived  in  Union  District,  the  latter  near  the  boundary, 
it  is  true.  If  the  prisoner's  craft  left  no  other  evidence  upon 
this  point ;  if  he  who  knew  the  fact  (provided  it  were  otherwise) 
afforded  no  other  evidence,  why  the  jury  must  work  upon  the 
materials  before  them ;  they  alone  could  resolve  a  question  of 
technicality ;  they  did,  and  it  cannot  be  said  there  was  no  evi- 
dence. If  crimes  of  furtiveness,  secrecy,  and  cunning,  will 
reduce  the  investigation  of  ihem  to  scanty  materials,  the  law 
must  not  thereby  be  enervated,  and  the  progress  of  justice 
arrested.  And  surely  if  such  contrivances  of  criminals  have 
forced  the  law  to  deal  with  circumstances  to  ascertain  the  sub- 
stance of  guilt,  the  like  material  may  be  properly  used  to  ascer- 
tain the  locality  of  that  guilt. 

We  are  thus  conducted  to  the  conclusion,  that  neither  in  law 
nor  in  fact,  are  the  prisoner's  motions  in  arrest  of  judgment, 
or  for  a  new  trial,  well  founded ;  and  they  are,  therefore,  dis- 
missed. 

O'Nball,  Waeblaw,  Whitnbr,  Glovke  and  Munbo,  JJ., 
concurred. 

Motions  dismissed. 
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The  Statb  *#.  Milton  M.  Chaney. 

An  indictment  for  negro  stealing  need  not  allege  that  the  slare  is  of  an  j  vahie. 
Verdiet  of  guilty  npon  an  Indictment  for  negro  stealing  sustained,  though  there 

was  no  direct  evidence  that  the  offence  was  committed  within  the  district. 
BUI  of  sale  not  reeelved  in  evidence  upon  mere  proof  of  handwriting  of  subscribing 

witness. 

BEFORE  GLOVER,  J.,  AT  LANCASTER,  8PRING  TERM,  185*. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  prisoner  was  indicted  under  the  Act  of  1764,  for  in- 
veigling, stealing  and  carrying  away  a  slave  named  Toney,  the 
property  of  Robert  L.  Crawford. 

"  About  the  first  of  August,  1854,  Toney  left  his  master's 
servioe  and  was  seen  in  Lancaster  District  the  last  of  Septem- 
ber or  first  of  October,  six  miles  above  the  Court  House,  within 
one  half  of  a  mile  of  the  Waxhaw  Church,  and  somewhat  in  the 
direction  of  the  prisoner's  residence,  which  is  ten  miles  further. 
The  prisoner  left  Lancaster  District  about  the  middle  of  Octo- 
ber, 1854,  and  was  absent  five  or  six  weeks.  On  the  29th  of 
October  he  arrived  at  the  house  of  E.  L.  Powell,  King  Wil- 
liam's County,  Virginia,  four  hundred  miles  from  Lancaster, 
with  Toney,  whose  name  he  said  was  Martin,  and  passing  him- 
self under  the  assumed  name  of  Jerry  M.  Tobert.  He  left  the 
81st  of  October,  professing  a  wish  to  purchase  five  or  six  ne- 
groes, and  returned  to  King  William's  County  on  the  2d  of 
November  with  Toney,  whom  he  exchanged  with  Powell  for  a 
woman  and  two  hundred  dollars,  and  executed  a  bill  of  sale 
calling  him  Martin  and  signed  Jerry  M.  Tobert.  He  informed 
Powell  that  he  had  bought  Martin  in  Tennessee,  and  exhibited 
a  bill  of  sale  from  one  Crayton.  In  October,  1855,  Powell 
went  to  Richmond — where  he  had  sold  Toney — with  Robert  L. 
Crawford,  who  established  his  right  of  property  and  brought 
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Toney  home.  Powell  came  to  South  Carolina,  had  a  writ  is- 
sued against  the  prisoner,  and  on  the  17th  October,  1855,  with 
the  sheriff  and  other  persons  went  to  his  house.  When  the 
prisoner  came  up  to  the  carriage,  and  Powell  called  him  To- 
bert,  he  seemed  to  be  alarmed  and  drew  back,  but  said,  '  I  sup- 
pose you  have  come  about  the  boy  I  sold  to  you  and  for  your 
money,  you  are,  like  me,  a  poor  man  and  shall  not  lose.  I  will 
satisfy  you.'  The  prisoner  afterwards  confessed  a  judgment  in 
favor  of  Powell  which  was  satisfied  by  the  sale  of  his  property. 
When  he  agreed  to  satisfy  Powell  he  endeavored  to  extort  a 
promise  from  him  that  he  would  not  be  further  dealt  with.  The 
reason  he  had  changed  his  name  in  Virginia  he  stated  was,  because 
he  learned  from  Toney  that  the  man  he  had  bought  from  had 
not  acted  honestly,  and  that  he  would  not  have  changed  it  in 
South  Carolina.  At  his  arrest  the  prisoner  said  he  had  bought 
Toney  of  David  Crayton,  at  or  near  Charlotte,  N.  C,  at  a 
camp,  for  $700,  and  offered  to  show  the  bill  of  sale.  He  was 
permitted  to  go  in  his  house  and  make  a  fruitless  search  in  a 
heap  of  cotton  for  the  bill  of  sale,  where  he  said  he  had  placed 
it  for  safety;  but  soon  after  one  of  his  children  brought  out  a 
little  trunk  in  which  was  a  bill  of  sale,  signed  by  D.  C.  Cray- 
ton,  and  the  prisoner  said  he  could  prove  that  he  had  bought  of 
Crayton. 

"  A  short  time  before  he  left  the  State  the  prisoner  said,  he 
wished  to  see  his  grandmother's  will  in  Virginia,  and  that  he 
had  some  interest  there.  After  his  return  he  loaned  $200  to 
William  J.  Oureton,  and  informed  him  that  he  had  gotten  some 
money  from  a  widow  lady  in  North  Carolina,  to  loan  out  at 
seven  per  cent,  for  a  short  time,  and  he  did  not  know  how  long 
before  she  would  want  it. 

"  In  1849  the  prisoner  worked  a  part  of  Mrs.  Stinson's  plan- 
tation, where  Toney  was,  and  he  and  Mrs.  Stinson's  negroes 
fed  their  horses  at  the  same  lot,  and  he  was  seen  once  talking 
to  Toney.  Conversing  with  John  M.  Steel  on  one  occasion 
respecting  Toney,  the  prisoner  said  he  was  a  great  rascal. 
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Sometime  in  1849  or  1850,  Steel  saw  Toney  late  on  Saturday 
evening  talking  with  the  prisoner  in  his  yard,  and,  as  Steel 
approached,  they  separated,  the  prisoner  going  in  the  honse 
and  Toney  ooming  out  of  the  yard  with  a  jag. 

"  In  the  fall  of  1854,  W.  D.  Hyatt  saw  the  prisoner  in  Char- 
lotte, N.  C,  who  had  a  paper  and  said  he  was  about  to  purchase 
a  negro  at  Wallace's  camp,  and  asked  Hyatt  to  go  with  him  in 
an  old  field  hard  by.  A  man  was  there  named  Wallace,  who 
said  he  was  of  North  Carolina;  another,  whom  ""the  prisoner 
called  Crayton,  hailed  from  Florida.  There  was  also  a  wagon 
and  some  horses.  Hyatt  saw  no  paper  exhibited  in  the  old 
field. 

44  Wallace  was  arrested  in  Kershaw  District  in  1855,  for 
trading  with  negroes,  and  the  prisoner  became  his  bail,  and  on 
that  occasion  he  told  William  Windle,  that  he  had  been  two 
years  with  Wallace  trading  in  liquor  and  tobacco.  In  July, 
1855,  John  M.  Steel  saw  the  prisoner  on  his  way  from  Camden 
with  a  large  roll  of  money,  who  said,  4  he  had  bailed  Wallace 
out  of  jail.' 

44  For  the  defence  the  bill  of  sale  purporting  to  have  been 
signed  by  David  C.  Crayton  was  offered  in  evidence.  Dr. 
Wiley  proved  the  handwriting  of  Wallace  who  had  subscribed 
as  a  witness ;  but  said  he  knew  not  the  writing  of  Crayton,  nor 
had  he  ever  heard  of  such  a  person.  Without  further  proof  I 
refused  to  admit  the  paper  in  evidence. 

44  As  no  exception  is  taken  to  it,  I  will  not  repeat  the  charge 
given  to  the  jury.    The  prisoner  was  convicted/' 

The  prisoner  appealed  and  now  moved  this  Court  in  arrest 
of  judgment,  on  the  ground,  that  the  indictment  contained  no 
allegation  as  to  the  value  of  the  slave.  And  failing  in  that  mo- 
tion, then  he  moved  for  a  new  trial,  on  the  grounds : 

1.  Because  there  was  no  testimony  going  to  show,  that  the 
defendant  was  ever  in  possession  of  the  negro  Toney,  alias 
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Martin,  in  thid  State,  so  as  to  create  a  case  of  stealing  within 
this  jurisdiction. 

2.  Because  if  the  possession  in  the  State  of  Virginia  as 
proved,  raises  a  legal  presumption  that  the  defendant  took  or 
inveigled  said  negro  from  this  State,  that  presumption  was  am- 
ply rebutted  by  the  testimony. 

8.  Because,  it  is  respectfully  submitted,  his  Honor,  the  pre- 
siding Judge,  erred  in  not  permitting  the  bill  of  sale,  that  the 
defendant  held,  of  the  negro  Toney,  alias  Martin,  to  go  to  the 
jury  as  evidence  of  the  character  of  defendant's  possession. 

4.  Because  there  was  sufficient  testimony  going  to  show  that 
the  defendant  had  the  negro  Toney,  alias  Martin,  in  the  State 
of  Virginia  innocently  under  what  he  supposed  a  good  title, 
acquired  in  the  State  of  North  Carolina,  and  thereby  all  pre- 
sumption in  law  of  stealing  or  inveigling  is  rebutted. 

Clinton,  for  appellant. 

Dawkins,  Solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  This  prisoner  has  also  been  convicted  of  in- 
veigling, stealing  and  carrying  away  a  slave. 

He  assumes  the  same  ground  in  arrest  of  judgment  which  has 
been  considered  and  adjudged  in  the  case  of  Gossett,  and  it 
must  abide  the  same  determination. 

A  new  trial  is  claimed  in  this  case  also,  because  of  defect  in 
the  evidence  to  show,  that  the  offence  was  perpetrated  within 
the  jurisdiction.  The  circumstances,  bearing  upon  this  question, 
though  not  the  same,  are  nevertheless  pertinent  to  the  inquiry; 
are  resolvable  alone  by  the  jury;  have  been  referred  to  them 
Vol.  IX— 29 
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'under  instructions  that  have  induced  no  cotnplaint;  whatever 
the  prisoner  thought  proper  to  produce,  per  contra,  has  been 
heard  and  interpreted  by  the  triers  of  facts,  (for  the  contents, 
substantially,  of  the  bill  of  sale  were  heard  by  the  jury,  though 
tho  specific  paper  was  excluded;)  and  however  terrible  the  con- 
sequences to  the  individual,  it  would  be  extra-official  and  of 
evil  import  to  the  cause  of  necessary  justice  to  arrest  its  pro- 
gress merely  on  that  account,  being  able  to  assign  no  reason  to 
show  the  error  of  the  jury. 

It  is  too  plain  to  justify  argument,  that  the  bill  of  sale  was 
not  proved,  and  could  not,  therefore,  be  received  in  evidence ; 
but  the  prisoner  has  no  pretence  of  complaint  herein,  for  (as 
already  said)  its  purport  was  not  unknown  to  the  jury.  The 
fifth  ground  was  abandoned,  (touching  newly  discovered  testi- 
mony ;)  and  as  to  the  rest,  involving  the  broad  question  of  the 
prisoner's  guilt,  we  should  be  wanton  in  saying  that  this  Court 
can  see  any  such  ground  to  impute  error  to  the  jury  as  to  war- 
rant our  interposition.  The  motions  in  arrest  of  judgment  and 
for  a  new  trial  are  dismissed. 

O'Nball,  Wardlaw,  Whitnea,  Glover  and  Munro,  JJ., 
concurred. 

Motions  dimmed. 
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The  State  of  South  Carolina  vs.  Alexander  W.  Yonqub. 

In  an  action  in  behalf  of  the  administrator  of  the  debtor  in  execution  to  reoorer 
from  tbe  sheriff  the  difference  between  the  price  bid  at  the  first  sale  and  that 
bid  at  the  resale  of  land,  the  resale  not  being  within  the  time  prescribed  by  law : 
— Held,  that  the  sheriff  might  show  in  defence  that  the  resale  was  postponed  at 
the  instance  of  the  debtor  himself  ox  of  one  to  whom  he,  the  debtor,  had  pre- 
Tionsly  conveyed  the  land. 

BEFORE  MUNRO,.  J.,  AT  FAIRFIELD,  SPRING  TERM,  1855. 

Debt  on  the  official  bond  of  the  defendant  late  sheriff  of 
Fairfield,  to '  recover  for  the  benefit  of  the  administrator  of 
Thomas  Lumpkin,  deceased,  the  difference  between  the  price 
bid  at  the  sale  and  that  bid  at  the  resale  of  a  tract  of  land, 
which  the  defendant  had  levied  on  and  sold  as  the  property  of 
Thomas  Lumpkin. 

On  the  1st  February,  1843,  Troy  Lumpkin  recovered  and 
entered  judgment  against  Thomas  Lumpkin,  for  $555  72, 
besides  interest  and  costs.  The  principal  part  of  this  judg- 
ment was  paid  by  the  sheriff  to  the  creditor,  in  April  and  May, 
1848,  and  the  balance,  $66,  was  paid  by  him  in  May,  1844. 
In  November,  1843,  other  judgments  to  a  considerable  amount 
— one  being  in  the  name  of  J.  B.  Betts,  and  another  in  the 
name  of  S.  R.  Johnston  —  were  recovered  against  Thomas 
Lumpkin.  These  judgments  were  all  paid  off  by  the  defend- 
ant, Yongue,  before  the  resale  on  the  5th  of  February,  1855, 
hereinafter  mentioned,  except  the  judgment  of  S.  R.  Johnston, 
which  was  satisfied  by  that  resale. 

Under  the  executions  of  Troy  Lumpkin  and  J.  B.  Betts,  the 
defendant,  in  January,  1844,  levied  upon  a  tract  of  land  as 
the  property  of  Thomas  Lumpkin,  and  on  the  5th  February, 
1844,  offered  it  for  sale,  when  it  was  bid  off  by  James  Cathcart 
for  $2,650  dollars.  One  W.  L.  Pickett  was  in  some  way  in- 
terested in  the  sale,  and  in  April,  1844,  he  paid  $700,  on 
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account  of  the  bid.  The  balance  of  the  purchase  money  not 
being  paid,  the  defendant  advertised  the  land  for  resale  in 
November,  1844,  at  the  risk  of  the  former  purchaser.  It  was 
accordingly  offered  for  sale  on  the  sale  day  of  that  month  by 
Cockrell,  the  successor  of  defendant,  who  had  taken  charge  of 
the  office  a  few  days  before,  and  was  bid  off  by  W.  L.  Pickett 
for  $2000.  Pickett  also  failed  to  comply,  and  the  land  was 
again  advertised  for  sale  at  the  risk  of  the  former  purchaser, — 
the  sale  to  take  place  in  February,  1845.  It  was  then  sold  to 
one  Mobley  for  $835,  who  paid  the  purchase  money  and  received 
a  deed  of  conveyance  from  Gockerell.  One  Abraham  F. 
Lumpkin,  a  son  of  Thomas  Lumpkin  was  present  at  the  first 
sale,  consenting  to  and  urging  it  on. 

Such  was  the  case  made  by  the  plaintiff.  In  his  defence 
the  defendant  offered  to  prove,  that  Thomas  Lumpkin,  on  the 
2d  March,  1843,  had  conveyed  the  land  to  his  son,  Abram  F. 
Lumpkin,  in  trust  for  the  payment  of  debts ;  and  that  Abram  F. 
Lumpkin  and  some  of  the  judgment  creditors  of  Thomas  Lump- 
kin, had  agreed,  with  W.  L.  Pickett,  before  the  sale  in  Feb- 
ruary, 1844,  that  time  should  be  given  until  the  1st  November, 
1844,  for  the  payment  of  the  purchase  money, — Pickett  agree- 
ing to  become  the  purchaser,  at  $2600.  This  evidence  was 
excluded  by  his  Honor. 

The  plaintiff  had  a  verdict  for  the  difference  between  the 
sale  to  Cathcart  and  the  sale  to  Mobley,  deducting  the  $700 
paid  by  Pickett. 

The  defendant  appealed. 

Buchanan,  for  motion. 
McAliley,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  If  Thomas  Lumpkin  conveyed  to  Abram  F. 
.  Lumpkin  on  the  2d  March,  1843,  the  tract  of  land  sold  by  the 
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sheriff,  the  only  lien  on  it  then  was  the  judgment  in  favor  of 
Troy  Lumpkin,  which  was  afterwards  fully  satisfied.  The 
sheriff  could  not  protect  himself  against  a  breach  of  his  bond 
in  neglecting  to  resell,  suggested  for  the  benefit  of  judgment 
creditors  whose  liens  attached  before  the  sale,  on  the  ground 
that  either  Thomas  Lumpkin  or  Abram  F.  Lumpkin  requested 
a  postponement;  but  where  the  sheriff  delays  a  resale  at  the 
instance  of  the  judgment  creditors,  their  consent  would  be  a 
sufficient  answer  to  an  action  brought  against  him  for  his  neglect 
in  this  respect. 

The  breaches  suggested  in  the  case  before  the  Court  are 
not  at  the  instance  not  for  the  benefit  of  judgment  creditors, 
but  for  the  legal  representative  of  Thomas  Lumpkin ;  and  may 
not  the  sheriff  show  that,  before  judgments  were  signed  and 
executions  were  entered  in  his  office,  Thomas-  Lumpkin  had 
conveyed  the  land  to  Abram  F.  Lumpkin  in  trust  to  pay  debts, 
and  that  at  the  instance  of  Thomas  Lumpkin  or  of  Abram  F. 
Lumpkin,  the  trustee,  the  sheriff  had  delayed  a  resale  ? 

Creditors  of  Thomas  Lumpkin,  who  had  no  liens  on  this  ' 
land,  may  compel  Abram  F.  Lumpkin  to  perform  the  trust 
declared  in  the  deed  under  which  he  holds ;  but  they  cannot 
recover  on  the  breaches  assigned  in  this  case. 

A  majority  of  the  Court  is  of  the  opinion,  that  the  sheriff 
may  reply  to  the  suggestions  of  Thomas  Lumpkin's  adminis- 
trator by  showing  that  the  legal  title  was  in  Abraham  F. 
Lumpkin,  and  that  at  his  request,  or  at  the  request  of  the  in- 
testate, a  resale  was  postponed,  and  that  for  this  purpose  the 
evidence  .should  have  been  admitted. 

Motion  granted 

O'Nball,  Wardlaw  and  Whitner,  JJ.,  concurred. 
Munro,  J.,  dissented. 
Motion  granted. 
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The  State  vs.  A.  H.  Farrow. 

Where,  vpoa  an  appeal  by  a  creditor  from  the  verdict  of  a  jury  under  the  Prison 
Bounds  Act,  a  Dew  trial  is  ordered,  the  debtor,  if  he  bai  given  bond  m  prescribed 
by  tbe  16tb  Sect,  of  the  Act  of  1833,  mast  be  surrendered  before  the  first  day  of 
the  next  Circuit  Court  succeeding  the  determination  of  the  appeal.  His  snroties 
have  not  the  rights  of  bail,  and  oannot  surrender  him  after  that  time. 

BEFORE  O'NEALL,  J.,  AT  CHAMBERS,  APRIL,  1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  prisoner,  A.  H.  Farrow,  was  brought  up  before  me, 
on  the  writ  of  habeas  corpus  ad  subjiciendum.  It  appeared 
that  the  prisoner,  who  was  in  confinement  in  the  goal  of  New- 
berry under  civil  process,  applied  for  the  benefit  of  the  Prison 
Bounds  Act.  Objections  were  made  to  his  discharge;  under 
the  4th  section  of  the  Act  of  1833,  a  jury  was  impannelled, 
and  they  to  whom  the  case  was  submitted  found  in  his  favor ; 
but  the  plaintiffs  appealed,  on  the  ground  that  the  prisoner 
had,  after  being  committed  to  the  gaol,  been  without  the  prison 
walls.  To  obtain  his  enlargement,  he  gave  bond  and  security 
as  is  required  by  the  said  section.  The  Court  of  Appeals 
decided  the  appeal  against  the  prisoner.  The  prisoner  attended 
Newberry  Court  succeeding  the  decision  of  the  Appeal  Court, 
the  first  day  of  the  term  and  during  its  session;  but  he  was  not 
,  surrendered  by  his  sureties. 

"  On  the  Monday  succeeding  Newberry  Court,  and  before 
the  issuing  of  a  scire  facias  by  the  plaintiffs,  he  was  by  his 
sureties  placed  in  the  gaol  of  Newberry. 

u  The  prisoner  contended  that  the  bond  was  forfeited,  and 
that  the  plaintiffs  having  their  remedy  against  him  on  the 
bond,,  he  was  unlawfully  confined.  The  plaintiffs  would  not 
consent  to  take  his  body  under  their  former  caption.  The 
sureties  alone  insisted  on  his  confinement.  I  thought  I  was 
bound  to  discharge  him,  and  accordingly  so  ordered." 
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The  sureties  appealed,  and  moved  this  Court  to  reverse  the 
decision  on  the  grounds : 

1.  Because  it  is  respectfully  submitted  that  bis  Honor  erred 
in  discharging  the  prisoner  from  his  confinement. 

2.  Because  it  is  submitted  that  the  bond  required  by  the 
said  Act  of  1883,  is  in  the  nature  of  a  bail  bond,  and  the  sure- 
ties had  a  right  to  surrender  the  prisoner,  or  to  confine  him 
to  have  him  forthcoming,  and  to  compel  by  these  means  his 
appearance. 

Q-arlington,  for  appellant. 

Summer,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Farrow  being  in  jail,  sought  the  benefit  of  the 
Prison  Bounds  Act.  An  issue  was  made  and  tried  before  a 
jury,  under  the  provisions  of  the  Act  of  1833.  The  verdict 
was  for  Farrow — an  appeal  was  taken — a  new  trial  granted — 
Farrow  meantime  having  been  enlarged  on  a  bond  such  as  the 
said  Act  prescribes.  Farrow  was  not  surrendered  before  the 
term  of  the  Circuit  Court  next  succeeding  the  determination 
of  the  appeal,  but  on  the  Monday  next  succeeding  that  term, 
he  was  surrendered  and  put  into  prison,  and  Farrow  had  been 
present  at  and  during  the  said  term  of  the  Circuit  Court,  but 
he  took  no  measures  towards  another  trial  of  the  issue  sent 
back'  by  the  Appeal  Court — nor  did  the  creditor  or  creditors 
who  opposed  his  application  for  discharge. 

The  question  is,  whether,  under  habeas  corpus,  he  was 
entitled  to  be  discharged  from  the  confinement  arising  from 
the  act  of  his  sureties,  as  before  stated.  This  involves  the 
examination  of  the  4th  section  of  the  Act  of  1833,  which  is  in 
these  words,  (6  Stat.  492): 
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"If  the  verdict  of  the  jury  aforesaid  be  in  favor  of  the 
prisoner  and  the  plaintiff  should  appeal,  the  prisoner  shall  be 
entitled  to  be  discharged  from  confinement,  on  his  giving  bond 
and  sufficient  sureties,  to  the  plaintiff,  to  be  forthcoming  and 
to  abide  by  the  decision  of  the  Court  of  Appeals ;  and  if  the 
said  appeal  should  be  determined  against  the  prisoner,  and  he 
be  not  surrendered,  (which  the  surety  is  hereby  authorised  to 
do,)  before  the  first  day  of  the  Circuit  Court  next  succeeding 
the  determination  of  such  appeal,  then  the  clerk  of  the  Court 
shall,  on  the  application  of  the  plaintiff  or  his  agent,  forthwith 
issue  a  scire  facias  on  the  said  bond  against  the  prisoner  and 
his  sureties,  as  in  cases  of  estreated  recognizances;  but  in  case 
the  said  prisoner  should  appear,  or  be  surrendered  as  afore- 
said, then  the  said  judge,  justice,  or  commissioner  of  special 
bail,  shall  forthwith  proceed  to  impannel  a  jury  and  try  the 
case,  as  provided  for  in  the  sections  aforesaid,  with  the  same 
liabilities,  rights  and  privileges  as  aforesaid." 

It  is  quite  obvious,  that  a  leading  object  of  this  legislation 
is,  to  secure  to  a  prisoner  in  jail,  and  for  whom  a  verdict  is 
rendered,  a  temporary  release,  upon  terms  prescribed.  Another 
is,  to  secure  a  speedy  termination  of  the  controversy.  Both 
are  for  the  benefit  of  a  prisoner,  and  the  "  bond  "  required  is 
made  a  substitute  for  the  security  which  the  creditor  had  in 
the  confinement  of  the  body  of  his  debter.  In  the  contingency 
specified  he  might  move  the  clerk  to  treat  it,  "forthwith,"  as 
forfeited  recognizances  are  treated.  That  contingency  arose 
upon  the  occurrence  of  two  circumstances,  to  wit :  a  failure  to 
"surrender  before  the  first  day  of  the  term  of  the  Court,"  and 
the  failure  of  the  defendant  to  "appear."  The  first  circum- 
stance did  occur;  the  prisoner  was  not  surrendered,  as  the 
l^w  permitted.  To  surrender  him  would  have  been  the  act  of 
the  surety ;  to  appear  would  have  been  his  own  act.  By  the 
exact  import  of  the  words,  the  surrender  must  be  before  the 
first  day  of  the  Circuit  Court.  Can  the  sureties  lawfully  place 
the  debtor,  enlarged  upon  the  bond  executed  in  this  case,  in 
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confinement!  after  the  time  specified  ?  If  they  cannot,  the  deci- 
sion below  was  right — if  they  can,  it  is  wrong.  The  argument 
for  the  sureties  is,  that  they  are  clothed  with  the  right  of  bail 
to  the  action,  as  to  the  matter  of  surrender.  Such  a  construc- 
tion of  the  4th  section,  above  cited,  cannot  be  deduced  from 
the  letter  or  the  general  scope.  The  surrender  must  be  within 
a  limited  period,  very  far  within  that  prescribed  for  bail  in  the 
case  of  Breeze  vs.  Elmore,  4  Rich.  436.  Bond  and  sureties, 
are  the  words — not  bail-bond  and  bail.  Process  is  to  go  not 
upon  a  recognizance,  but  "as  in  cases  of  estreated  recog- 
nizances," (perhaps,  more  accurately,  it  should  have  been,  as 
in  cases  of  recognizances  sought  to  be  estreated.) 

Then,  the  general  scope  is  adverse  to  the  argument.  It 
contemplates  the  case  of  a  prisoner  confined  on  mesne,  or  final 
process — one  already  surrendered  by  bail,  (as  in  fact,  Farrow 
had  been.)  It  equipped  a  commissioner  of  special  bail  with  a 
jury,  and  inculcates  a  speedy  administration  of  the  Prison 
Bounds  Act;  gives  a  prisoner  the  temporary  benefit  of  enlarge- 
ment upon  a  verdict  in  his  favor,  though  appealed  from ;  and 
no  more  than  a  temporary  benefit.  Even  now,  when  the  ver- 
dict is  against  the  prisoner,  and  he  appeals,  he  must  continue 
to  occupy  the  condition  he  was  in  at  the  time  of  trial.  Hall  $ 
Taggart,  Dud.  370. 

It  is  supposed  that  something  oan  be  derived  from  the  word 
"appear,"  which  seems  to  be  the  alternative  of  u surrender;" 
and  it  is  urged  that  the  technical  meaning  of  appear,  in  cases 
of  bail,  to  wit:  to  be  within  the  reach  of  final  process,  or  to 
pay  the  condemnation  money,  extends  the  rights  of  bail  to 
these  sureties.  The  appearance  of  the  prisoner  cannot  be 
referred  in  all  cases,  to  the  term  of  the  Circuit  Court  of  Com- 
mon Pleas,  and  before  the  Judge  of  that  Court.  Many  of 
such  cases  as  the  present  are  before  a  Commissioner  of  Spe- 
cial Bail ;  I  suppose  this  case  to  be  so,  (and  it  was  in  fact 
before  Judge  O'Neall  in  vacation.)  When  this  appeal  should 
be  adjudged  against  Farrow,  how  should  he  "appear"  before 
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the  Commissioner  of  Special  Bail  ?  He  might  wish  to  appear 
forthwith,  and  if  he  did,  the  Commissioner  (says  the  Act) 
4i  shall  forthwith  impannel  a  jury  and  try  the  case/'  He 
would,  in  such  case,  possibly,  be  entitled  to  continued  enlarge- 
ment, under  the  bond  given,  (unless  his  sureties  should  sooner 
surrender  him,)  until  the  next  succeeding  term  of  the  Circuit 
Court  after  the  appeal  should  be  dismissed.  But  why  should 
he,  in  the  case  supposed,  attend  that  term  of  the  Circuit 
Court  ?  That  Court  would  have  nothing  to  do  with  his  case, 
for  it  is  supposed  to  be  before  a  Commissioner ;  and  in  fact 
Judge  O'Neall  was  acting  as,  and  in  lieu  of,  a  Commissioner 
of  Special  Bail.  To  appear,  then,  must  mean  something 
besides  merely  attending  the  next  Circuit  Court.  That  event 
seems  to  be  specified  as  fixing  the  period  within  which  he  may 
be  surrendered,  or  may  appear,  and  will  embrace  a  case, 
remanded  either  to  a  Commissioner,  or  to  the  Circuit  Court, 
as  a  Court,  whichever  may  have  possession  of  the  cause  ordered 
to  a  new  trial.  But  in  any  case,  if  the  prisoner,  who  has  been 
enlarged,  be  not  obliged  to  go  into  confinement,  as  he  was 
when  the  verdict  was  rendered,  that  is  set  aside  on  appeal,  he 
must  be  held  to  no  less  than  the  duty  of  applying  to  the  juris* 
diction  that  has  possession  of  his  case,  and  submitting  himself 
to  it,  claiming  a  rehearing  of  his  case,  before  he  can  be  said 
to  "appear."  This  must  be  done  at  or  before  the  Circuit 
Court  next  following  the  determination  of  the  appeal  adverse 
to  the  prisoner.  If  it  be  not,  and  the  surrender  has  been 
neglected,  as  prescribed  or  permitted,  the  bond  is  forfeited, 
the  creditor  may  pursue  it — he  taay  decline  the  body,  as  he 
has  done  here,  and  the  sureties  are  not  authorized  to  surrender 
afterwards. 

The  motion  is  refused. 

O'Neall,  Wardlaw,  Whitner,  Glover,  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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E.  B.  Stoddard  &  Co.  vs.  J.  D.  McIlwain  &  Co. 

In  an  action  npon  notes  giren  by  B.  as  agent  of  defendants,  the  question  was  as  to 
B.'h  agency,  and  the  yerdiet  was  for  defendants  t—Held,  that  plaintiffs  were  not 
barred,  by  that  recorery,  from  maintaining  an  action  against  the  same  defend- 
ants, on  the  open  account  for  whioh  the  notes  had  been  given. 

BEFORE  GLOVER,  J.,  AT  LANCASTER,  SPRING  TERM, 

1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  In  an  action  between  the  same  plaintiffs  against  the  same 
defendants  on  three  Beveral  promissory  notes,  a  verdict  was 
rendered  for  the  defendants.  This  action  was  brought  on  an 
account  which  was  the  consideration  of  the  three  notes  sued 
on  in  the  former  action.  The  defendants  plead  specially  the 
former  recovery  in  law,  and,  under  the  instructions  of  the  pre* 
siding  Judge,  a  verdict  was  rendered  for  the  plaintiffs." 

The  defendants  appealed. 

CintoKty  for  appellants. 

DawkinSy  Melton,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  In  the  former  suit  between  these  parties, 
referred  to  'in  the  circuit  report,  and  reported  'in  7  Rich. 
528,  the  single  issue  was,  as  to  the  authority  of  one  Boyd  to 
execute,  on  behalf  of  his  principals,  the  notes  which  were  the 
cause  of  action.  This  issue  was  resolved  by  the  jury  in  favor 
of  the  defendants,  and  on  appeal,  this  Court  declined  to  dis- 
turb the  verdict. 
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The  present  action  was  brought  upon  the  open  account, 
which  had  been  so  liquidated  by  the  above-mentioned  notes, 
and  the  former  recovery  was  pleaded  in  bar,  which  plea  the 
presiding  Judge  overruled ;  which  ruling  is  now  assigned  as 
error. 

There  can  be  no  question  of  the  general  principle,  that  the  giv- 
ing and  acceptance  of  a  higher  security  extinguishes  the  lesser, 
nor  of  its  correlative,  that  a  security  is  not  extinguished  by  one 
of  the  same  rank,  unless  the  latter  be  accepted  expressly  as  pay- 
ment, or  produces  payment  ;(a)  or  unless  the  creditor  part  with 
the  note,  or  bill  which  had  been  delivered  to  him  in  payment.(i) 
A  promissory  note,  is  not,  therefore,  an  absolute  extinguishment 
of  a  simple  contract,  but  only  sub  modo,  and  if  the  note  be  pro- 
duced at  the  trial,  or,  as  was  the  case  here,  the  note  is  adjudged 
to  be  invalid,  the  right  of  action  remains  on  the  original  con- 
tract. It  is  true  the  creditor's  remedy  on  the  original  contract 
may  be  postponed  until  the  maturity  of  the  new  one,  but  after 
that  period  has  elapsed  a  recovery  on  either  is  a  bar  to  a 
recovery  on  the  other — it  by  no  means  follows,  however,  that 
the  converse  of  the  rule  is  true,  as  is  here  asserted.  The  rule 
on  the  subject  appears  to  be  this  ;  that  a  plaintiff  cannot  bring 
a  fresh  suit  while  the  former  action  is  pending,  or  after  it  has 
been  determined  by  a  verdict ;  upon  the  familiar  principle, 
that  where  the  same  point  has  been  litigated,  and  decided  by  a 
Court  of  competent  jurisdiction,  it  cannot  be  again  called  in 
question  ;  so  that  to  render  a  former  recovery  conclusive  as  an 
estoppel,  it  is  indispensable  that  the  verdict  should  be  between 
the  same  parties,  and  upon  the  same  point  which  was  put  in 
issue  upon  the  record,  and  directly  found  by  the  jury.  Duchess 
of  Kingston's  case,  20  State  Trials,  538;  Davis  vs.  Murphy, 
2  Rich.  560. 

It  is  true  that  in  both  these  actions,  the  parties  were  the 
same,  but  it  is  equally  true  that  the  matters  directly  in  issue, 

(a)  2  Rich.  244.  (6)  8  Cowen,  77. 
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and  passed  upon  by  the  jury,  were  widely  different :  in  the 
former  suit  the  notes  were  the  cause  of  action,  and  the  point 
directly  in  issue  before  the  Court,  was  the  authority  of  the 
supposed  agent,  who  executed  the  notes  to  bind  his  principals ; 
while  here,  the  cause  of  action  is  the  open  account.  In  East- 
man vs.  Cooper,  (15  Pick.  276,)  the  action  was  against  0.  G. 
&  R.  as  co-partners,  upon  seven  promissory  notes  purporting 
to  have  been  made  by  them  as  co-partners ;  two  of  them,  C. 
k  G.,  pleaded  in  bar,  and  in  estoppel,  that  a  former  action  had 
been  brought  upon  a  note,  which  they  alleged  had  been  given 
by  their  co-partner  R.,  as  a  substitute  for,  and  in  consideration 
of  the  seven  notes  sued  on,  and  that  the  seven  notes  had  been 
made  by  R.  for  his  private  use,  and  in  fraud  of  his  co-partners 
C.  &  G.,  and  that  this  was  known  to  the  plaintiffs,  and  that 
these  facts  had  been  put  in  issue  in  the  former  trial,  and  that 
a  verdict  had  been  rendered  in  favor  of  C.  &  G.  It  was  held, 
that  the  former  judgment  was  not  for  the  same  cause  of  action ; 
and  that  although  the  validity  of  the  seven  notes,  was  in  effect 
tried,  yet  it  was  a  question  collateral  to  the  issue,  and  conse- 
quently the  former  judgment  could  not  be  pleaded  in  bar. 
Held  also,  that  the  former  judgment  could  not  be  pleaded  as 
an  estoppel,  as  the  same  point  was  not  put  in  issue  upon  the 
record,  and  directly  found  by  the  jury. 

We  are  therefore  of  opinion,  that  the  ruling  of  the  Circuit 
Judge  was  correct,  and  as  the  appellants'  motion  is  neither 
sustained  by  law,  nor  by  good  morals,  the  motion  must  be  dis- 
missed, and  it  is  accordingly  so  ordered. 

O'Nball,  Wardlaw,  Withers,  Whither  and  Glover,  JJ., 
concurred. 

Appeal  dismissed. 
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H.  H.  Wardlaw  vs.  S.  J.  Hammond. 

The  sixty  days'  notice  required  by  the  Act  of  1823,  before  the  offioe  copy  of  a  will 
of  real  estate  can  be  giren  in  evidence,  mast  be  in  writing. 

Applications  for  oontinnanoe  are  addressed  to  the  discretion  of  the  presiding 
Judge. 

Defendant  had  built  a  dam  and  overflowed  land,  whioh  then,  and  for  many  years 
after,  was  in  the  possession  of  J.  W.  After  J.  W's  death,  plaintiff  being  in 
possession,  and  claiming  to  be  owner,  brought  case  against  the  defendant  for 
overflowing  the  land: — Held,  that  it  was  inadmissible  to  prove  by  the  declara- 
tions of  J.  W.  while  in  possession,  that  he  was  a  mere  tenant  for  life  in  right  of 
his  wife,  and  that  plaintiff  was  a  remainder- man* 

After  the  death  of  J.  W.  and  his  wife,  a  bill  in  equity  for  partition  had  been  filed, 
in  whioh  it  was  alleged  that  the  parties  were  entitled  as  remainder-men  alter 
the  death  of  J.  W's.  wife,  and  a  copy  of  a  will  was  exhibited  which  showed  the 
rights  of  the  parties.  The  land  was  ordered  to  be  sold,  and  plaintiff,  one  of  the 
remainder-men,  became  tho  purchaser: — Held,  that  the  proceedings  inequity, 
though  admissible  to  show  the  foundation  of  plaintiff's  deed  and  to  establish 
the  identity  of  the  land,  were  not  admissible,  as  against  the  defendant,  a  stranger, 
to  show  that  the  parties  were  entitle^  to  the  land  as  remainder-men. 

BEFORE  WHITNER,  J.,  AT  ANDERSON,  FALL  TERM,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  on  the  case  for  overflowing  plaintiffs 
land. 

"  The  defendant  twenty-three,  twenty- four  or  twenty-five 
years  before  had  erected  on  his  own  land  a  valuable  mill,  and 
also  a  mill  dam,  which  backed  the  water  upon  the  lands  now 
owned  by  plaintiff.  The  dam  was  broken  by  the  August  freshet 
in  1852,  and  immediately  rebuilt. 

"In  the  progress  of  the  case  much  testimony  was  heard 
calculated  to  enhance  or  lessen  the  damages,  which  I  presume 
need  not  be  reported. 

"  The  case  was  regarded  as  one  of  very  great  hardship  either 
way — the  prosecution  and  defence  was  looked  upon  by  the 
opposing  party  as  very  ungracious,  and  hence  each,  as  I  was 
advised  in  the  outset,  stood  upon  his  legal  rights. 
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"  The  questions  mainly  involved  were  as  to  the  character  of 
defendant's  use  and  the  right  established  thereby,  as  against 
the  present  plaintiff. 

"  It  was  alleged  that  the  lands  in  question  were  conveyed 
by  the  will  of  Hugh  Wardlaw  to  his  daughter  Peggy  Wardlaw 
during  her  life,  and  after  her  death  to  her  children.  Peggy 
Wardlaw  intermarried  with  James  Wardlaw,  and  they  occu- 
pied these  lands  near  forty  years. 

"  During  this  time  the  mills  and  dam  were  erected  and  the 
latter  reconstructed.  Their  children,  of  whom  plaintiff  was 
one,  were  raised  on  the  place,,  and  lived  in  the  family  or  imme- 
diate neighborhood,  all  being  of  age  at  the  time  of  constructing 
the  mills,  without,  any  objection  on  their  part. 

"  On  the  death  of  James  and  Peggy  Wardlaw,  which  hap- 
pened recently,  the  former  surviving  a  short  time,  a  bill  was 
filed  in  the  Court  of  Equity  for  partition  of  the  lands  amongst 
the  children,  claiming  under  the  devise  of  Hugh  Wardlaw, — a 
sale  was  ordered,  made  and  confirmed,  and  a  title  deed  exe- 
cuted to  plaintiff  by  the  Commissioner  in  Equity  for  Anderson, 
bearing  date  January  7, 1855.  This  suit  was  brought  to  March 
Court,  1855.  Shortly  before  the  writ  was  issued  and  after  the 
plaintiff  acquired  title,  he  went  to  see  the  defendant,  now  an 
aged,  diseased  and  very  infirm  man,  on  the  subject  of  the  over- 
flow. Defendant  said  they  had  always  been  friendly  and  he 
desired  to  continue  so ;  that  when  he  put  the  dam  there  it  was 
by  the  leave  of  old  Mr.  Wardlaw,  and  proposed  to  submit  the 
whole  matter  to  their  friends  and  he  would  do  whatever  they 
said.  The  witness  said  the  plaintiff  did  not  seem  to  close  with 
this  proposition,  and  defendant  then  asked  what  would  satisfy 
him,  and  plaintiff  said  to  remove  the  water — and  the  interview 
there  ended. 

"  Another  witness,  the  brother  of  the  plaintiff,  testified  that 
he  was  once  present  at  a  chat  between  his  father  and  defendant 
twenty-five  years  ago,  and  when  the  mill  and  dam  were  in  a 
course  of  construction.  Defendant  said  something  about  cutting 
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the  rafters  of  the  dam  as  he  feared  it  would  back  the  water 
above  a  particular  ford  on  these  lands.  The  father  of  witness 
said  that  it  would  make  no  difference  as  he  could  get  another 
ford  and  made  no  objection  to  the  work  going  on.  The  same 
witness  said  that  about  the  same  time,  though  at  another  con- 
versation, he  was  present  when  something  was  said  about  a 
trade  or  exchange  of  lands  on  another  part  of  same  tract.  He 
could  not  recollect  all  that  was  said  but  amongst  other  things 
defendant  said,  if  the  children  were  all  willing  they  were  now 
of  age  and  the  trade  might  be  made. 

46  A  plat  of  these  lands  was  introduced,  certified  by  James 
Gilmer  for  James  Wardlaw,  25th  October,  1837 — and  deed 
from  the  Commissioner  in  Equity  to  plaintiff  for  same  lands, 
was  read  and  admitted  from  register's  office,  the  original  as  was 
alleged  being  mislaid.  No  question  was  raised  as  to  plaintiff's 
possession,  &c. 

"The  defendant  introduced  no  evidence.  In  reference  to  the" 
different  grounds  of  appeal  it  is  proper  for  me  to  add  some- 
thing. 

"  1st  Ground.  A  paper  purporting  to  be  a  certified  copy  of  the 
last  will  and  testament  of  Hugh  Wardlaw  was  offered,  2nd  an 
objection  to  its  being  received  in  evidence,  sustained,  no  notice 
having  been  given  to  opposite  party. 

"  2nd  Ground.  After  the  foregoing  objection  was  sustained 
a  witness  was  sworn  and  examined.  The  record  of  proceedings 
in  equity  were  offered,  and  the  Commissioner,  the  keeper  of 
the  record,  introduced  to  verify.  Pending  an  objection  to  its 
introduction  the  hour  for  recess  being  at  hand  the  case  was 
suspended — after  the  interval,  counsel  for  plaintiff  announced 
his  purpose  to  move  for  a  continuance  in  consequence  of  these 
various  objections,  and  another  which  he  apprehended  from  the 
absence  of  plaintiff's  original  deed,  as  he  intended  when  going 
into  the  case  to  rely  on  the  registry,  &c.     The  continuance 
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was  opposed — the  case  ordered  on — the  record  in  equity  ad- 
mitted, and  the  production  of  original  deed  to  plaintiff  waived. 
It  did  not  appear  that  the  party  was  any  way  misled  by  his 
adversary  or  otherwise  surprised  than  one  often  finds  himself 
in  the  progress  of  a  case,  that  a  witness  on  whom  he  relied 
fails  to  prove  a  fact  as  he  anticipated,  or  is  deemed  incompe- 
tent when  called  to  the 'stand. 

"  8rd  Ground.  The  plaintiff  straggled  to  supply  the  evidence 
it  was  said  would  have  been  furtiished  by  the  adduction  of 
Hugh  Wardlaw's  will.  Hence  a  witness  was  interrogated  as 
to  any  declaration  made  by  James  Wardlaw  as  to  the  character 
of  his  estate  in  these  lands,  or  of  the  estate  of  his  children. 
For  such  a  purpose  I  deemed  such  declarations,  if  made,  incom- 
petent, there  being  higher  evidence — any  such  declarations 
made,  in  presence  of  defendant  or  any  admission  by  defendant 
in  reference  thereto  were  permitted  to  be  inquired  after  freely 
and  would  have  been  fully  heard.  There  was  not  an  intimation 
that  reached  my  ear  that  such  declarations  were  called  for  as 
explanatory  '  of  the  nature  of  James  Wardlaw's  possession,' 
and  to  my  mind  it  seems,  thus  limited,  if  made  at  all,  they 
would  have  been  .unavailing.  However  subordinate  the  pos- 
session of  James  Wardlaw  to  the  superior  or  peculiar  title  of 
plaintiff's  could  not  of  itself  avail  in  the  issue  presented. 

"4th  and  oth  Grounds*  I  did  not  feel  warranted  upon  the 
case  made  to '  charge  the  jury,  as  matter  of  law,  that  that  which 
began  in  permission  could  never,  under  the  circumstances,  ripen 
into  right,'  and  I  did  not  charge  them, '  that  even  although  it 
commenced  by  the  permission  of  James  Wardlaw  the  husband 
of  the  tenant  for  life  and  not  of  right ;  that  inasmuch  as  the 
easement  had  been  enjoyed  for  twenty  years  they  were  not 
warranted  in  coming  to  the  conclusion  that  defendant  continued 
the  use  under  such  permission,'  &c.  Acquiescence  or  permis- 
Vol.  IX.— 30 
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sion  at  the  inception  of  such  an  enterprise  I  did  not  think 
necessarily  included  or  excluded  the  one  or  the  other. 

"  A  distinction  was  taken  broadly  as  to  the  right  to  be 
affected  or  acquired  by  such  use  as  between  one  who  occupied 
the  position  of  tenant  for  life,  and  the  remainder-man,  alto- 
gether favorable  to  plaintiff.  The  jury  were  told  that  in  such 
a  case  as  that  alleged  there  would  be  no  such  injury  as  to  the 
freehold  as  would  authorise  a  suit,  and  therefore  a  right  could 
not  be  acquired  even  by  such  use  and  for  the  period  of  twenty 
years  against  the  remainder-man,  the  tenant  for  life  having 
during  the  term  or  any  portion  of  it  the  lawful  possession  of 
the  premises.  Whatever  questions  may  be  raised  on  such  a 
proposition,  as  applicable  to  the  present  case  where  the  re- 
mainder-men were  of  age  during  the  whole  term,  it  could  hardly 
be  by  way  of  complaint  from  the  plaintiff. 

"  The  jury  were  told,  that  to  create  a  prescriptive  right 
there  must  be  twenty  years  uninterrupted,  continuous,  adverse 
use,  and  as  to  what  was  or  what  was  not  an  adverse  use  or 
enjoyment  would  depend  upon  the  facts  and  circumstances  of 
the  case  to  be  ascertained  by  the  jury.  '  If  the  enjoyment  is 
shown  to  have  originated  in  mistake,  or  by  favor  or  license,  or 
if  it  was  commenced  and  continued  in  any  manner  which  does 
indicate  an  assertion  of  right,  the  enjoyment  is  not  adverse 
and  consequently  the  presumption  is  not  raised;'  *  But  that  the 
enjoyment  without  interruption  for  the  length  of  time  pre- 
scribed, is  so  strong  evidence  of  a  right  that  a  jury  should  not 
consider  small  circumstances  as  founding  a  presumption  that 
it  arose  otherwise  than  by  grant.' 

"  6th  Ground,  Although  I  admitted  the  record  or  proceed- 
ings in  equity  and  a  paper  purporting  to  be  a  certified  copy  of 
the  will  of  Hugh  Wardlaw  was  filed  as  an  exhibit,  I  did  not 
think  that  the  will  was  thereby  proven  or  to  be  regarded  as  in 
evidence. 

Such  proceedings  however  conclusive  between  parties  would 
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not  thus  affect  or  conclude  the  rights  of  third  persons  or  dis- 
pense with  the  ordinary  rules  of  evidence— whether  the  proof 
aliunde  satisfied  the  jury  of  the  matter  alleged  by  plaintiff  was 
submitted  to  them. 

"1th  Ground.  The  complaint  set  forth  in  this  ground 
reaches  me  under  such  circumstances  that  I  can  only  make 
the  following  statement : — more  than  two  weeks  actively  em- 
ployed in  the  Court  intervened  before  I  had  any  intimation 
that  such  a  proposition  was  regarded  as  maintained.  My  allu- 
sions to  the  effect  of  such  verdict  as  the  jury  might  render  were 
in  reference  to  the  question  of  damages.  They  were  told  this 
was  very  peculiarly  and  exclusively  a  matter  for  them — they 
were  guarded  against  the  mistake  that  in  giving  damages  they 
were  thereby  to  change  the  property,  even  although  they 
should  give  a  verdict  equal  to  the  fee  simple  value  of  the  land 
affected — that  the  design  being  to  abate  the  nuisance  it  would 
be  competent  for  the  plaintiff  to  renew  his  action  in  the  event 
of  the  right  being  with  him,  agaiif  and  again,  until  the  remedy 
was  effectual.  That  it  was  not  unusual,  in  those  cases  where 
the  contest  was  to  test  the  right  upon  a  controverted  issue  or 
doubtful  question,  for  juries  to  adopt  mild  means  at  first, 
administering  more  sternly  on  a  second  application  if  neces- 
sary by  the  obstinacy  of  a  defendant.  If  upon  the  question 
raised  the  facts  were  with  the  plaintiff,  I  certainly  took  it  for 
granted  their  verdict  would  be  for  him.  I  should  regret  to 
think  any  wrong  had  been  done  the  plaintiff  from  a  careless 
form  of  expression  on  this  point.  I  had  no  purpose  to  instruct 
them  as  to  the  effect  of  a  verdict  for  defendant.  It  was  ilot  a 
proposition  on  which  I  profess  to  have  entertained  an  opinion ; 
neither  can  I  well  see  if  asserted  and  found  to  be  erroneous  in 
what  way  it  serves  to  negative  the  verdict  of  the  jury. 

"  The  verdict  was  lor  defendant." 
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The  plaintiff  appealed  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds  : 

1.  Because  his  Honor  the  presiding  Judge,  erred  in  holding 
that  an  exemplified  copy  of  the  will  of  Hugh  Wardlaw,  deceased, 
was  not  admissible  in  evidence,  unless  sixty  days  previous 
notice  had  been  given  to  defendant,  of  the  intention  to  intro- 
duce such  copy. 

2.  Because  the  plaintiff  was  taken  by  surprise,  as  well  by 
the  objection  of  defendant's  counsel,  as  by  the  ruling  of  his 
Honor,  that  the  said  copy  (will)  was  not  admissible  in  evidence, 
and  it  is  most  respectfully  submitted,  that  under  the  circum- 
stances of  the  case,  as  developed  in  the  course  of  the  trial,  his 
Honor  should,  for  the  promotion'  of  the  ends  of  justice,  have 
allowed  plaintiff  to  continue  the  cause,  to  afford  him  time  to 
give  notice  of  his  intention  to  offer  said  copy  (will)  in  evidence, 
if  such  notice  be  in  fact  necessary. 

3.  Because  his  Honor  erred  in  holding  that  the  declarations 
of  James  Wardlaw,  the  husband  of  Peggy  Wardlaw,  the  tenant 
for  life  of  the  lands  which  had  been  flooded  by  defendant,  were 
not  admissible  in  evidence,  as  explanatory  of  the  nature  of  his 
possession,  and  the  extent  of  his  claim  to  the  lands  in  question. 

4.  Because  his  Honor  erred  in  charging  the  jury,  that 
although  defendant  originally  flooded  the  lands  of  plaintiff  by 
permission  of  James  Wardlaw,  the  husband  of  the  tenant  for 
life,  and  not  of  right,  that  inasmuch  as  the  easement  had  been 
enjoyed  for  upwards  of  twenty  years,  they  were  not  warranted 
in  coming  to  the  conclusion,  that  defendant  continued  the  use, 
under  such  permission,  but  that  although  defendant  had  recently 
admitted,  that  he  erected  his  dam  by  the  permission  of  James 
Wardlaw,  as  was  in  proof,  such  permission  did  not  prevent  the 
use  from  becoming  adverse. 

5.  Because  the  proof  was  full  and  complete,  that  defendant 
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flooded  plaintiff's  lands  at  the  outset,  by  permission  merely, 
and  that  he  continued  the  use  by  permission,  without  the 
slightest  proof  that  he  ever  held  or  attempted  to  hold  adversely, 
and  his  Honor  should  have  charged  the  jury,  as  matter  of  law, 
that  that  which  began  in  permission,  could  never,  under  cir- 
cumstances, ripen  into  right. 

6.  Because  his  Honor  erred  in  holding  that  the  record  from 
the  Court  of  Equity  (which  had  been  admitted  in  evidence)  for 
the  partition  of  the  lands  of  James  and  Peggy  Wardlaw,  in 
which  the  will  of  Hugh  Wardlaw,  deceased,  was  made  an 
exhibit,  could  not  be  considered  by  the  jury,  in  passing  upon  the 
question,  as  to  whether  the  children  of  Peggy  Wardlaw  took 
the  lands  in  question  as  remainder-men,  upon  the  termination 
of  her  life  estate, — When  it  is  respectfully  submitted,  that  the 
said  record,  together  with  other  facts  proved,  made  such  a 
prima  facie  case,  as  to  put  the  defendant  to  proof,  to  show  the 
contrary ;  and  in  the.  absence  of  such  proof,  it  should  have  been 
given  in  charge  to  the  jury,  to  determine  whether  or  not,  it  had 
b6en  shown  to  their  satisfaction,  that  the  children  of  Peggy 
Wardlaw,  were  remainder-men,  under  the  will  of  Hugh  Ward- 
law,  deceased. 

7.  Because  his  Honor  erred  in  saying  to  the  jury,  that 
whatever  the  verdict  might  be,  it  would  not  conclude  the  parties 
— that  one  action  did  not  settle  the  question,  but  that  many 
might  be  brought ;  which  operated  to  mislead  the  jury,  and 
cause  them  to  conclude,  that  although  the  verdict  was  for  de- 
fendant, plaintiff  might  sue  again  without  prejudice. 

8.  Because  the  verdict  of  the  jury,  is  in  other  respects  con. 
trary  to  law  and  the  evidence,  and  subversive  of  the  principles 
of  justice  between  man  and  man. 

Reedy  Mc&owen,  for  appellants. 
Orrt  Wilkes,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  terms  of  the  Act  of  1828,  authorizing 
office  copies  of  wills  to  be  given  in  evidence  are  very  explicit. 
A  notice  of  sixty  days  to  the  opposite  party  previous  to  the 
trial,  is  indispensable,  and,  in  accordance  with  the  rule  laid 
down  by  this  Court  in  an  analogous  case,  should  be  in  writing. 

In  reference  to  the  second  ground,  it  need  only  be  said,  that 
applications  for  the  continuance  of  a  cause  are  addressed  to 
the  discretion  of  the  presiding  Judge.  To  aid  in  the  exercise 
of  a  sound  discretion,  terms  are  prescribed  for  the  party  apply- 
ing, but  because  of  the  ever  varying  circumstances,  no  inflexible 
rule  can  be  laid  down ;  and  no  difference  of  opinion  has  been 
expressed  as  to  the  propriety  of  the  course  adopted  in  this 
case.  Under  the  precise  state  of  facts  existing  when  the 
motion  was  made  on  Circuit,  a  continuance  would  have  fur- 
nished an  embarrassing  precedent.  However  the  objection  of 
defendant's  counsel  and  the  ruling  of  the  Court  may  have 
taken  the  party  unawares,  by  no  just  interpretation  of  surprise 
in  its  legal  acceptation  could  the  plaintiff  be  regarded  as  enti- 
tled to  its  shield.  He  had  neither  been  misled  by  his  adversary 
nor  had  any  new  development  presented  new  issues,  or  ren- 
dered necessary  other  inquiries  to  ascertain  facts  then  suggested 
for  the  first  time,  or  lying  without  the  range  of  preparation 
originally  proper  for  the  case. 

The  third  ground  presents  plausible  matter  of  complaint, 
but  this  must  be  taken  in  connection  with  the  report  of  the 
case.  The  parties,  the  issue,  and  especially  the  question  pro- 
pounded to  the  witness,  must  be  kept  in  view.  The  fact 
inquired  after  was  the  character  of  the  plaintiff's  title,  and  not 
of  declarant's  possession,  a  distinct  substantive  matter  suscep- 
tible of  higher  evidence,  and  to  be  attained  in  a  less  objection- 
able mode.  The  general  objection  which  attaches  to  all  such 
evidence  should  always  exclude  it,  unless  in  each  particular 
case  it  is  brought  within  some  recognized  exception.  Declara- 
tions of  third  persons  are  incompetent  to  establish  a  specific 
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fact  which  is  susceptible  of  being  proved  by  witnesses  who 
speik  from  their  own  knowledge,  or  which  may  be  established 
by  higher  evidence.  The  intrinsic  weakness  of  such  testimony ; 
its  incompetency  to  satisfy  the  mind,  and  the  frauds  which 
might  be  practiced  under  such  cover,  all  lead  to  the  enforce- 
ment of  the  general  rule,  and  incline  the  Courts  not  to  extend 
the  class  of  exceptions. 

Had  the  declarant  been  living  and  on  the  stand  his  answer 
to  the  question  propounded  would  not  have  been  competent ; 
another  person  equally  cognizant  of  the  fact,  though  inter- 
rogated, was  not  permitted  to  speak  to  the  same  point,  and  no 
complaint  was  made  of  that  ruling.  How  then  is  it  that 
declarant,  because  in  possession,  becomes  a  privileged  witness. 
These  estates  were  separate  and  independent  as  between  the 
declarant  and  the  plaintiff  upon  the  plaintiff's  own  allegation, 
and  whether  either  was  in  possession  of  the  premises  during 
the  period  that  elapsed,  in  no  possible  way  affected  the  subject 
matter  of  inquiry. 

I  am  certainly  aware  that  declarations  are  often  competent 
as  a  part  of  the  res  gestae  when  they  would  not  otherwise  be. 
They  become  in  fact  identical  with  the  act  done  and  so  give  it 
character  by  unfolding  the  nature  and  quality  of  facts  they  are 
intended  to  explain.  Thus  it  is  conceded  a  possession  may  be 
qualified  or  explained  by  the  declarations  of  the  possessor  at 
the  time,  the  apparent  owner  being  thus  cut  down  or  elevated 
in  his  title  as  the  case  may  be.  This  is  the  precise  language 
of  the  books,  and  this  the  legitimate  effect  of  such  evidence ; 
but  the  application  to  the  case  in  hand  is  not  seen.  However 
conclusive  it  may  have  been  shown  that  the  declarant  was  in 
possession  as  a  life-tenant  only,  it  in  no  way  resulted  that  the 
plaintiff  was  the  remainder-man.  This  was  the  aim  of  the 
plaintiff,  and  falling  short  of  that  fact,  his  end  would  not  have 
been  attained.  If  the  inquiry  on  the  Circuit  had  therefore 
been  shaped  as  the  ground  of  appeal  now  indicates,  and  the 
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declarations  received  limited  merely  to  the  character  of  the 
possession,  the  result  must  have  been  precisely  the  same. 

On  the  remaining  grounds  little  need  be  added  to  the  notice 
taken  of  them  in  the  report.  The  instructions  to  the  jury  as 
to  the  character  of  the  use  by  defendant,  whether  adverse  or 
otherwise,  were  in  accordance  with  well*settled  legal  principles. 
These  questions  were  properly  referred  to  the  jury,  and  their 
verdict  cannot  be  disturbed  upon  the  facts  on  which  they 
passed.  A  remaining  ground  calls  for  a  passing  notice.  The 
proceedings  in  equity  for  partition  of  these  lands  were  admitted 
as  showing  the  foundation  of  plaintiff's  deed,  and  were  perti- 
nent to  establish  the  identity  of  the  lands*  It  cannot  be,  that 
facts  alleged  to  be  true  in  such  a  proceeding,  however  solemnly 
admitted  by  parties  defendant,  furnish  evidence  to  be  used 
against  an  entire  stranger.  The  common  law  rule  is  too  clear 
to  admit  of  doubt,  that  their  operation  is  confined  to  parties  or 
privies.  The  benefit  claimed  would  open  a  wide  door  for  the 
manufacture  of  testimony,  and  jeopardize  the  rights  of  third 
persons  to  an  alarming  extent. 

The  motion  for  new  trial  is  dismissed. 

O'Neall,  Withers,  Glover  and  Munro,  JJ.,  concurred. 
Wardlaw,  J.,  did  not  hear  the  case. 
Appeal  dismissed. 
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O'Nball  &  Chambers  vs.  The  South  Carolina  Railroad 

Company. 

An  action  on  (he  case  for  negligence  occasioning  loss  of  plaintiff's  slave,  is  properly 
brought  in  the  name  of  the  owner  at  the  time,  although  after  the  accrual  of  the 
right  of  action,  but  before  action  commenced,  he  had  assigned  his  whole  estate 
for  the  benefit  of  oreditors. 

After  the  jury  have  found  for  plaintiff,  very  slight  evidence  will  be  sufficient  to 
prevent  a  nonsuit. 

In  an  action  on  the  case  against  a  Railroad  Company  for  negligence  in  transporting 
plaintiff's  slave,  whereby  he  escaped  from  his  master's  servioe,  the  jury  are  not 
bound,  as  in  oases  where  property  has  been  destroyed,  to  give  damages  to  the 
full  value  of  the  slave. 

BEFORE  WABDLAW,  J.,  AT  RICHLAND,  SPRING  TERM, 

1856. 

The  report  of  bis  Honor,  the  presiding  Judge,  is  as  follows: 

"  Action  on  the  case  to  recover  damages  for  the  loss  said  to 
have  been  occasioned  by  the  improper  transportation  of  three 
slaves  of  the  plaintiffs.  There  were  counts  for  negligence,  for 
violation  of  duty,  and  in  trover. 

"A  summary  statement  of  the  evidence  will  be  found  below: 

"The  three  slaves  were  all  children  of  the  same  mulatto 
mother  by  white  fathers.  The  oldest,  Andrew,  was  darkest 
and  had  black  eyes ;  he  was  a  bricklayer  and  plasterer ;  the 
other  two,  George  and  James,  reputed  to  be  the  children  of  a 
former  owner,  had  blue  eyes,  and  were  very  light  coloured, 
although  in  them  the  African  taint  was  plainly  visible.  George 
was  a  barber,  and  James  a  house  painter.  All  were  musicians, 
young,  very  likely  and  smart,  and  either  of  them  might  have 
been  sold  for  one  thousand  five  hundred  dollars. 

"  After  the  death  of  W.,  the  former  owner,  who  had  bought 
the  mother  and  her  first  child,  his  executors,  in  February,  1851, 
sold  the  mother  and  her  three  sons  to  P.,  for  three  thousand 
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dollars,  on  condition  that  they  should  not  be  sent  out  of  the 
State,  and  if  practicable  should  be  kept  together. 

"  In  December,  1852,  P.  not  finding  them  profitable,  con- 
veyed them,  on  like  conditions,  to  the  plaintiffs  for  three  thou- 
sand six  hundred  dollars,  of  which  the  slaves  themselves  paid 
six  hundred  dollars.  The  plaintiff  O'Neall,  (who  seemed  to 
have  been  most  active  in  this  affair,  and  was  spoken  of  as  the 
owner,)  let  the  three  boys  hire  their  own  time,  and  control  their 
own  motions  and  contracts.  In  1858,  he  exacted  no  wages  from 
them.  In  1854,  they  paid  him  about  four  hundred  dollars 
under  an  arrangement  between  him  and  them  that  they  should 
pay  to  him  a  fixed  sum,  keeping  for  themselves  the  surplus  of 
their  earnings. 

"  In  the  latter  part  of  1854,  O'Neall  failed  in  his  business  as 
a  factor  and  commission  merchant.  One  of  the  boys  conversed 
with  him  on  this  subject.  About  the  last  of  December,  1854, 
or  the  first  of  January,  1855,  the  three  boys  disappeared  from 
Columbia,  and  have  never  been  seen  here  since.  Tawley,  who 
lived  at  Kingsville,  saw  them  about  two  o'clock  in  the  day, 
standing  on  the  platform  at  Kingsville  near  the  track  of  the 
South  Carolina  Railroad,  shortly  after  a  train  had  arrived  from 
Columbia,  and  shortly  before  a  train  went  towards  Wilmington, 
on  the  Wilmington  and  Manchester  Railroad.  He  had  not 
seen  them  before  on  that  day,  (the  date  of  which  he  could  not 
precisely  fix,)  and  never  saw  them  afterwards.  He  knew  them, 
but  supposed  that  they  were  free,  having  never  heard  them 
spoken  of  as  the  slaves  of  anybody. 

"About  two  o'clock  in  the  morning,  January  12th,  1855,  a 
gentleman  who  had  come  over  the  Wilmington  and  Manchester 
road  from  Kingsville,  saw  them  in  the  boat  which  carries  the 
railroad  passengers  across  the  Cape  Fear  River.  After  the 
ordinary  delay  of  an  hour  or  two  at  Wilmington,  this  gentleman 
went  on  to  Weldon:  but  he  did  not  think  of  their  being  runa- 
ways, and  does  not  know  whether  they  had  come  in  the  train 
with  him,  or  whether  they  went  on  with  him. 
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"  Nothing  farther  appeared  concerning  them. 

"  In  a  Columbia  newspaper  of  January  25,  1855,  the  plain- 
tiffs advertised  them  as  runaways  and  offered  a  reward  of  three 
hundred  dollars  for  their  apprehension,  describing  them  as  of 
light  complexion  and  straight  hair.  On  the  ninth  of  February, 
1855,  the  plaintiff,  R.  O'Neall,  made  an  assignment  to  Sondley 
and  Lyons,  in  trust  for  his  creditors,  reciting  his  failure.  The 
schedule  annexed  includes  '  Sarah,  George,  James  and  An- 
drew— these  three  hare  run  away.  The  assignment  is  in  the 
largest  terms,  of  all  estate  real  and  personal,  bonds,  notes  and 
assets,  of  whatsoever  kind  and  wheresoever  situate  or  found. 
This  suit  was  commenced  February  17,  1855. 

"  A  motion  for  nonsuit,  grounded  on  this  assignment,  was 
refused. 

"In  defence  it  appeared  that  W.,  the  former  owner,  had 
treated  these  boys  with  great  indulgence,  perhaps  never  deriv- 
ing any  profit  from  them,  but  sometimes  placing  them,  or  An- 
drew particularly,  under  the  supervision  of  a  marshal,  who  had 
once  or  twice  flogged  him  for  making  no  wages ;  that  they  had 
always  lived  in  houses  hired  by  themselves ;  that  P.  whilst  he 
owned  them  had  given  to  each  a  monthly  pass  for  the  town, 
but  prohibited  their  going  out  of  town  without  his  special  per- 
mission, and  had  never  superintended  their  labor  further  than 
to  require  from  each  the  payment  of  a  fixed  sum  per  month ; 
that  the  plaintiff  O'Neall,  treating  them  as  before-mentioned, 
kept  with  them  an  account  in  his  books — (whether  he  gave  any 
passes  or  imposed  any  restrictions  did  not  appear) — that  they 
dressed  well,  except  Andrew,  when  at  work ;  that  they  belonged 
to  the  bands  of  volunteer  companies,  and  wore  on  parade  the 
uniforms  of  those  companies ;  that  Andrew  went  with  a  troop 
of  cavalry  to  Camden,  and  all  of  them,  whilst  P.  owned  them, 
frequently  went  into  the  country  as  musicians,  by  his  permis- 
sion ;  that  two  of  them  were  seen  on  the  Charlotte  Railroad, 
going,  as  was  said,  to  Chester  or  York ;  that  some  persons  did 
not  know  that  they  were  slaves,  and  some  of  the  witnesses,  who 


468  APPEALS    AT    LAW. 

O'Neall  6  Chamber!  «••  Railroad  Company. 

knew  that  they  were,  would,  if  not  otherwise  informed,  have 
inferred  from  appearances  that  they  were  free ;  and  that  tome 
other  slaves  in  Columbia  were  permitted  to  enjoy  as  large 
liberties  as  they  did. 

"  The  defendant  contended  that  no  agency  of  the  South 
Carolina  Railroad  in  the  matter  had  been  shown ;  and  even  if 
transportation  from  Columbia  to  Kingsville  might  be  inferred, 
that  the  conduct  of  the  plaintiffs  had  been  such  as  to  induce 
the  agents  of  the  road  to  believe  either  that  the  boys  were 
free,  or  that  the  plaintiffs  allowed  them  to  be  carried  to  Kings- 
ville. 

"I  submitted  to  the  jury  all  the  questions  of  fact,  and 
directed  that  if  they  found  the  defendant  liable,  they  should 
find  damages  commensurate  with  the  loss,  which  had  proceeded 
from  the  defendant's  wrongful  act  not  induced  by  the  plaintiff's 
conduct.  In  determining  the  extent  of  this  loss,  I  thought  that 
all  the  natural  and  probable  consequences  of  an  act,  not  itself 
directly  injurious,  might  be  considered,  but  not  consequences 
remote,  nor  those  which  depended  upon  the  will  of  a  third 
person,  whose  agency  was  the  immediate  cause  of  the  loss,  and 
was  not  influenced  by  the  act  of  the  defendant.  Under  these 
principles  I  directed  attention  to  the  difference,  which,  in  cer- 
tain views  of  the  fact,  might  be  between  transporting  the  slaves 
to  Kingsville,  and  transporting  them  to  a  place  from  which 
escape  would  be  more  certain  and  easy.  If  through  the  wrong- 
ful act  of  the  defendant  the  slaves  were  lost,  the  defendant 
should  pay  their  full  value.  If  the  wrongful  act  was  likely  to 
lead  to  the  interference  of  other  persons,  by  which  it  would  be 
consummated  in  the  escape  of  the  slaves,  then  the  whole  con- 
sequences might  be  ascribed  to  this  act ;  but  a  blameable  inter- 
ference with  property,  in  itself  harmless,  did  not,  I  thought, 
make  a  defendant  answerable  for  a  subsequent  unconnected 
interference  with  the  property  by  a  third  person,  where  the  de- 
fendant had  left  it  before  any  loss  occurred,  and  at  most  had 
only  given  opportunity  for  the  third  person  to  perpetrate  a 
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wrong,  not  in  any  way  incited  by  the  defendant,  nor  reasonably 
to  be  expected  by  him.  As  for  instance,  if  the  slaves  had  been 
taken  to  Kingsville  in  the  belief  that  they  were  in  that  neigh- 
borhood to  act  as  musicians  on  a  holiday,  and  then  a  passenger 
on  the  Wilmington  and  Manchester  Railroad  had  afforded  them 
facilities  for  escaping,  it  could  not  be  said  that  the  loss  was 
ascribable  to  the  South  Carolina  Railroad,  much  more  fairly 
than  it  might  be  imputed  to  the  owner  of  an  omnibus  which 
may  have  taken  them  to  the  depot  in  Columbia. 

"  The  jury  found  for  the  plaintiff  one  thousand  five  hundred 
dollars,  which  I  suppose  was  meant  as  the  value  of  Andrew 
only,  under  the  view  which  discharged  the  defendant  from  ac- 
countability for  the  other  two  because  of  the  efficient  contribu- 
tion which  plaintiff's  own  conduct  had  made  to  the  loss  of 
them." 

Plaintiffs  appealed  and  now  moved  this  Court  for  a  new  trial 
upon  the  grounds : 

1.  Because  it  is  respectfully  submitted  that  his  Honor,  the 
presiding  Judge,  erred  in  law  in  instructing  the"  jury,  that  in- 
asmuch as  the  defendants  only  transported  the  slaves,  Andrew, 
George  and  James,  on  their  cars  to  Kingsville,  which  is  within 
the  limits  of  the  District  of  Richland,  and  the  point  of  junction 
of  the  "  South  Carolina  Railroad,"  and  Wilmington  and  Man- 
chester Railroad,  they  might  well  find  for  the  plaintiffs  a  less 
sum  than  the  full  value  of  the  slaves  they  thus  lost. 

2.  Because  it  is  respectfully  submitted  that  his  Honor,  the 
presiding  Judge,  should  have  instructed  the  jury,  that  if  they 
were  satisfied  that  the  slaves  in  question  had  been  wrongfully 
or  blameably  transported  by  the  defendants  on  their  railroad 
cars  to  Kingsville,  or  to  any  other  point,  so  that  they  were 
enabled  to  make  their  escape  and  were  lost  to  the  plaintiffs,  the 
defendants  were  liable  to  the  plaintiffs  for  their  full  value  as 
proved. 
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3.  Because  the  verdict  of  the  jury  was  contrary  to  the  law 
applicable  to  the  case,  and  in  its  amount  wholly  against  the 
evidence  as  to  the  value  of  the  slaves  lost. 

The  defendants  also  appealed  and  now  renewed  in  this  Court, 
their  motion  for  a  nonsuit  upon  the  grounds  in  the  report 
stated,  and  want  of  proof  of  unlawful  interference  by  defend- 
ants with  plaintiffs'  property. 

Arthur j  Tradewett,  for  plaintiffs. 

Descussure,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  Both  parties  appeal  in  this  case,  and  in 
delivering  the  judgment  of  this  Court,  I  will  first  dispose  of 
the  motion  submitted  by  the  defendants. 

Their  ground  of  appeal  involves  a  question  of  law  and  one 
of  fact.  An  assignment  "in  the  largest  terms  including  all 
his  estate,  real  £nd  personal/'  it  is  said  in  the  brief,  was  made 
by  one  of  the  plaintiffs  for  the  benefit  of  his  creditors.  This 
assignment  it  is  insisted,  interposes  an  obstacle  fatal  to  the 
maintenance  of  the  present  suit.  Though  previous  to  the 
institution  of  the  suit  it  was  subsequent  to  the  injury  com- 
plained of.  As  present  title  was  in  no  way  drawn  in  controversy, 
or  necessary  to  the  cause  of  action,  the  mere  change  of  pro- 
perty in  the  slaves  could  make  no  difference. 

Did  the  claim  for  damages,  being  an  action  on  the  case,  pass 
by  the  assignment,  and  render  indispensable  the  introduction 
of  another  party  not  now  before  the  Court  ? 

As  a  general  principle  a  mere  chose  in  action  is  not  assign- 
able at  law.  Com.  Dig.  Assignment,  C. ;  1 D.  &  E.  26 ;  S  D.  & 
E.  174.  It  is  a  thing  incorporeal,  having  no  real  existence  or 
being,  "  a  bare  right  without  occupation  or  enjoyment.'9 
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Whatever  be  the  reason  on  which  the  rule  rests,  as  appli- 
cable to  a  case  like  the  present,  a  suit  for  damages  arising  in 
tort,  it  is  eminently  proper.  The  right  to  recompense  for  snch 
an  injury  in  no  way  enures  to  creditors,  and  may  be  waived 
without  just  complaint  on  their  part,  and  surely  no  one  would 
entertain  for  a  moment  the  idea  that  a  debtor  would  forfeit  his 
right  to  a  discharge  because  of  his  waiver  or  release,  or  refusal 
to  assign. 

Assignments  are  creatures  of  legislation,  and  hence  by 
statute  rights  are  conferred  and  facilities  afforded  materially 
enlarging  the  common  law  doctrine. 

In  Smith  vs.  Cook,  2  McM.  58,  it  was  held,  that  "  in  all 
cases  where  the  assignee  may  sue  in  his  own  name,  it  is  by 
virtue  of  some  statutory  regulation,"  and  a  nonsuit  was  granted, 
suit  being  brought  in  name  of  one  who  was  assignee  of  a  bond 
given  under  the  Trover  Act  of  1827,  there  being  no  provision 
conferring  such  authority.  Again,  in  Coachman  vs.  Sunt,  2 
Rich.  450,  it  was  held,  that  where  this  authority  was  given,  as 
under  our  Act  of  1798,  it  was  permissive  only,  and  not  com- 
pulsory, and  therefore  the  assignee  was  permitted  to  elect, 
whether  to  sue  in  his  own  name  or  in  that  of  the  assignor. 
The  Act  of  1828,  regulating  the  assignments  of  debtors,  makes 
no  such  provision ;  hence,  under  it,  the  practice  of  using  the 
name  of  the  assignor.  Such  rules  and  usages  are  in  conformity 
with  the  rule  in  reference  to  equitable  assignments.  The 
objection  to  plaintiff's  action  in  this  point  of  view  cannot 
therefore  avail  the  defendants. 

The  motion  for  a  nonsuit  is  further  pressed,  because  of  the 
want  of  proof  of  any  unlawful  interference  by  defendants  with 
the  property  of  plaintiffs.  The  prerogative  of  withholding  a  case 
from  the  jury,  for  manifest  reasons  is  to  be  exercised  with  great 
caution.  These  reasons  press  with  still  greater  force  when  the 
jury  have  already  spoken.  Although  the  evidence  was  very 
slight,  we  cannot  say  the  verdict  was  without  proof.  The  jury 
are  the  proper  judges  of  the  sufficiency  of  circumstantial  evidence 
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tosupport  the  allegations  made.  Upson  vs.  Horn%  3  Strob.  110. 
As  to  the  defendants,  therefore,  the  verdict  must  stand. 

Turning  to  the  complaint  made  by  the  plaintiffs,  it  is  evident 
that  the  first  ground  of  appeal  is  founded  in  total  misappre- 
hension of  the  instructions  to  the  jury  on  the  point  referred 
to.    The  correction  is  found  in  the  Judge's  report. 

This  Court  is  well  satisfied  that  a  larger  measure  of  redress 
is  claimed  in  the  second  ground  than  can  be  accorded  as  matter 
of  law.  The  true  points  of  inquiry  were  carefully  and  cor- 
rectly presented  by  the  Judge  on  Girouit.  The  views  sub- 
mitted in  the  brief  sufficiently  indicate  the  principles  involved 
and  now  approved  by  this  Court.  The  assault  made  in  argu- 
ment, has  failed  to  satisfy  this  tribunal  of  any  inconsistency 
in  the  verdict  of  the  jury,  or  that  the  sum  found  falls  snort  of 
a  full  compensation  for  any  wrong  done  to  plaintiffs  for  which 
defendants  should  be  held  to  answer.  I  do  not  propose,  how- 
ever, to  go  fully  into  these  questions.  The  facts  may  have 
well  warranted  a  distinction  as  amongst  the  slaves  themselves 
in  fixing  a  measure  of  damages.  The  jury  may  have  reached 
the  conclusion  justly  from  the  proof,  that  the  appearance  of 
two  was  well  calculated  to  deceive  the  vigilant,  and  that  negli- 
gence on  the  part  of  the  Company  could  not  be  inferred. 
Again,  a  review  of  the  facts  shows  an  extensive  margin  as  to 
the  true  value  of  just  such  property *,  as  well  as  the  quantum  of 
damages  to  which  these  owners  were  entitled.  The  precise 
agency  of  defendants  in  bringing  about  the  loss,  the  extent  of 
that  loss  itself,  not  being  an  act  amounting  to  destruction  of 
the  property,  or  as  shown,  even  placing  it  beyond  future 
reclamation ;  taking  the  whole  case  it  was  peculiarly  for  the 
jury,  and  this  Court  will  only  add  its  conviction  that  these 
plaintiffs  have  been  liberally-  dealt  with.  In  such  a  case  it  by 
no  means  follows,  as  has  been  contended,  that  the  measure  of 
damages  was  the  full  value  of  the  property.  Bailey  vs.  Jeffords^ 
2  Spear,  273,  reaffirming  Richardson  vs.  DukeSy  4  M'C.  156, 
well  illustrates  the  distinction.    In  cases  of  tort  where  the 
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property  is  destroyed,  its  value  furnishes  the  measure  of 
damages.  In  torts  other  than  for  the  destruction  of  property, 
no  specific  measure  of  damages  can  be  laid  down.  The  cases 
cited  certainly  cannot  help  the  plaintiffs  in  their  present  motion. 
In  one  of  the  cases  already  referred  to,  the  slave  had  been 
killed  by  shooting,  and  the  verdict  of  the  jury  was  one  dollar, 
and  in  the  other  a  like  verdict  was  rendered  where  a  cow  and 
'  hog  had  been  killed.  In  Wise  vs.  Freshly  and  Veal,  3  McC. 
547,  a  slave  worth  one  thousand  dollars  was  drowned  through 
the  guilty  neglect  of  the  defendants,  and  the  verdict  was  for 
one  cent.  In  these  cases  new  trials  were  granted  because  the 
verdicts  of  the  jury  were  manifestly  capricious. 

The  motion  of  the  defendants  for   nonsuit,  as  also  the 
motion  of  the  plaintiffs  for  a  new  trial,  are  each  dismissed. 

O'Nball,  Wardlaw,  Withers,  Glover  and  Mtjnro,  JJ., 
concurred. 

Motions  dismissed. 
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P.  H.  Hammarbkold  vs.  William  J.  Bull  and  others. 


Defendants,  known  public  agents,  were  sued  upon  a  contract  made  by  them  in  tbeir 
official  capacity.  The  writ  and  declaration  were  against  them  by  name,  styling 
them  by  tbeir  official  title,  "  Chairman  and  Commissioners  for  the  New  State 
Capitol;"  and  the  bill  of  particulars  was  headed,  "Commissioners  of  the  New 
State  Capitol  to"  the  plaintiff,  "  Dr."  i—Held,  that  defendants,  if  not  liable  to  be 
sued  upon  the  contract,  must  prooeed  to  show  it  in  the  usual  mode,  by  demurrer, 
motion  for  nonsuit,  or  in  arrest  of  judgment;  and  that  a  motion  to  quash  the 
proceedings  could  not  be  entertained. 

Proceedings  in  a  civil  action  will  not  be  stayed  for  irregularity,  unless  the  defect 
be  so  substantial  as  to  make  the  proceedings  null  and  void. 

For  irregularities  and  defects,  exception  must  as  a  general  rule  be  taken  in  the 
mode  prescribed  by  the  rules  of  pleading  and  practice ;  as  by  plea  in  abatement, 
demurrer,  motion  for  nonsuit,  or  in  arrest  of  judgment 

Where  the  matter  is  clearly  not  within  its  jurisdiction  the  Court  may  at  any  time, 
of  its  own  motion,  or  upon  suggestion  of  party  or  friend,  stay  further  proceedings. 

Although  as  a  general  rule  public  agents  are  not  personally  liable  upon  contracts 
made  by  them  in  their  official  capacity,  yet  as  there  are  exceptions  to  the  rule,  it 
follows,  that  proceedings  against  them  to  subject  them  to  personal  liability  are 
within  the  jurisdiction  of  the  Court ;  and  the  sufficiency  of  the  allegations,  and 
the  proof,  to  subject  them  to  personal  liability,  must  be  judged  of  by  the  Court 
upon  exceptions  taken  in  the  usual  and  prescribed  mode. 

BEFORE  O'NEALL,  J.,  AT  RICHLAND,  SPRING  TERM,  1855. 

This  was  an  action  of  assumpsit.  The  writ  directed  the 
the  sheriff  "  to  attach  the  bodies  of  William  J.  Bull"  and  the 
other  defendants,  naming  them,"  Chairman  and  Commissioners 
of  the  New  State  Capitol,  &c,  "to  answer  to  P.  H.  Hammars- 
kold in  a  plea  of  trespass  on  the  case  and  so  forth ;  and  also 
for  certain  promises  and  assumptions  by  the  said  William  J. 
Bull  and  others,  the  defendants,  to  the  said"  &c,  "made  and 
not  performed,"  &c.  The  declaration,  which  was  filed  the 
80th  January,  1855,  after  reciting  that  the  defendants,  naming 
them,  "  Chairman  and  Commissioners  of  the  New  State 
Capitol,  were  attached  to  answer,"  &c,  proceeded,  in  several 
counts,  and  without  further  reference  to  their  official  capacity, 
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to  charge  them  as  for  a  personal  liability  upon  promises  made 
by  themselves.  The  bill  of  particulars,  filed  with  the  declara- 
tion, was  headed  "  Commissioners  of  the  New  State  Capitol  to 
P.  H.  Hammarskold,  Dr."  The  items  were  numerous : — "  To 
five  per  cent,  on  contracts  for  iron  fence/'  &c. ;  "my  own 
salary  as  constructing  and  superintending  architect,  fire-proof 
building ;"  "  salary  of  assistant  architect ;"  "  full  right  to  my 
original  design  for  the  New  State  Capitol,"  &c,  &c.  The 
balance  claimed,  after  allowing  sundry  credits,  was  twenty-five 
thousand  three  hundred  and  thirteen  dollars  and  fifty-five  cents. 
An  order  for  judgment  was  entered  on  the  7th  March,  1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  In  this  case  the  defendants  were  appointed  in  1851,  by  the 
legislature,  to  take  charge  of  the  '  fire-proof  building,'  which 
afterwards  was  extended  to  the  *  New  State  Capitol,'  of  which 
they  were  also  continued  as  Commissioners,  and  in  which 
capacity  they  are  still  acting.  The  plaintiff  was  employed  as 
a  Constructing  and  Superintending  Architect,  at  a  salary,  and 
I  suppose  was  to  be  allowed  commissions  at  five  per  cent,  on 
expenditures  for  the  work,  a  salary  for  an  Assistant  Architect 
and  Draftsman,  for  materials  and  expenses  about  the  work, 
and  for  travelling  expenses.  This  was  'continued  until  1st 
June,  1854.  This  statement  is  collected  from  the  bill  of  par- 
ticulars, filed  with  the  plaintiff's  declaration.  To  these  charges 
others  are  added  in  it  for  the  plan  of  "  The  New  State  Capi- 
tol," and  other  incidents  attending  the  work,  amounting  in  the 
whole  to  thirty-three  thousand  six  hundred  and  seventy-two 
dollars  and  three  and  a-half  cents,  from  which  are  deducted 
credits  amounting  to  eight  thousand  three  hundred  and  fifty- 
eight  dollars  and  fifty-five  cents,  leaving  a  balance  of  twenty- 
five  thousand  three  hundred  and  thirteen  dollars  and  fifty-five 
cents,  for  which  this  action  is  brought.  The  defendants  in  the 
writ  and  declaration  are  styled  '  Chairman  and  Commissioners 
for  the  New  State  Capitol.'     The  bill  of  particulars  filed  with 
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the  declaration  is  headed  '  Commissioner*  of  the  New  State 
Capitol,  to  P.  H.  Hammarskold/ 

"  A  motion  on  the  part  of  the  defendants  is  made  to  quash 
the  writ  and  proceedings,  on  the  ground  that  the  cause  of 
action  set  out  is  against  them  as  agents  merely  of  the  State, 
in  a  work  entirely  under  the  direction  of  the  Legislature,  and 
dependent  upon  their  will  for  appropriations  to  carry  it  on, 
and  that  therefore  no  action  will  lie  against  them.  That  this 
abstract  proposition  is  legally  true,  I  have  no  doubt.  The 
doctrine  is  exceedingly  well  stated  by  Gibson,  J.,  in  Cook  vs. 
Irvine,  Serg.  &  R.,  497,  'a  public  agent  treating  for  the 
government,  but  neither  asking  nor  receiving  credit  for  him- 
self, is  altogether  irresponsible  on  any  contract  he  may  make 
in  that  capacity,  and  wherever  his  promise  or  engagement  is 
connected  with  a  subject  fairly  within  the  scope  of  his  au- 
thority, it  shall  be  intended  to  have  been  made  officially,  and 
in  his  public  character,  unless  the  contrary  distinctly  and 
expressly  appear.* 

"  This  is  not  denied  by  the  plaintiff,  but  he  alleges  that  the  de- 
fendants are  to  be  regarded  as  a  quasi  corporation.  That  there 
are  cases  in  which  public  agents  may  be  so  treated,  I  admit. 
When  they  are  constituted  for  a  particular  district,  for  a  par- 
ticular purpose,  and  powers  are  conferred  upon  them  to  raise 
the  means  by  which  they  are  enabled  to  pay  any  contract 
which  they  may  make,  or  a  specific  appropriation  is  made  for 
the  entire  work  to  be  paid  to  them,  then  it  may  be  that  they 
would  be  liable  as  a  quasi  corporation  to  an  action.  Such  are 
the  cases  against  the  Commissioners  of  the  Roads  and  the  Poor ; 
and  such  may  be  cases  against  the  Commissioners  of  Public 
Buildings  where  a  specific  appropriation  is  made  for  the  build- 
ing of  a  goal  or  court-house.  But  I'  do  not  think  these 
defendants  stand  in  any  such  position— they  are  the  mere 
agents  of  the  Legislature,  constituted  to  carry  on  a  public 
work  by  annual  appropriations,  and  subject  to  the  revocation 
of  their  powers  at  any  moment  the  Legislature  might  (Link 
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proper.  The  utmost,  however,  which  conld  be  claimed  regard- 
ing them  as  a  quasi  corporation,  would  be  to  charge  them  with 
so  much  money  in  their  hands  of  the  appropriation,  and  to 
which  the  plaintiff  was  entitled.  Bat  the  bill  of  particulars 
makes  no  such  claim.  This  covers  and  disposes  of  the  second 
head  under  which  the  .  plaintiff  claimed,  to  wit. :  That  the 
Legislature  had  made  an  appropriation  for  the  work  to  be 
drawn  by  the  defendants.  Independently,  however,  of  this 
remark  made,  and  which  disposes  of  the  point,  I  may  say  I  do 
not  think  these  defendants  could  be  sued  by  any  one  of  their 
employees,  on  account  of  the  general  appropriation  for  "  The 
New  State  Capitol.'  They  oannot  be  called  thus  to  an  account 
for  it,  and  on  showing  an  unexpended  balance  in  their  hands, 
be  held  liable  to  any  one,  who  with  others  claiming  separately 
might  be  entitled  to  it  pro  rata.  They  are  liable  to  account 
to  the  State,  and  to  the  State  alone. 

"The  plaintiff  contends  that  the  words  *  Chairman  and 
Commissioners  of  the  New  State  Capitol,'  are  mere  descriptio 
peraonce  ;  and  that  they  are  charged  individually,  personally, 
and  not  as  an  aggregate  body.  It  is  plain,  on  reading  the 
declaration  and  bill  of  particulars,  that  this  is  not  the  case. 
The  bill  of  particulars  not  only  charges  virtute  officii,  and  not 
personally,  but  it  shows  that  the  whole  subject  matter  was 
within  the  scope  of  their  authority  as  public  agents ;  and  the 
legal  presumption  is,  that  the  contract  was  official.  .Indeed  the 
doctrine  of  deacriptio  peraonce  cannot  apply  to  verbal  or  implied 
contracts.     It  is  properly  applicable  to  written  contracts. 

"  This  examination  of  the  plaintiff's  grounds  of  action  plainly 
shows  that  his  action  is  not  maintainable.  It  only  remains  to 
inquire,  ought  the  motion  to  quash  be  granted,  or  should  the  de- 
fendants be  left  to  avail  themselves  of  the  objection  on  the  trial. 
The  parties  defendants  have  the  right  to  pursue  either  course. 
Where  the  true  nature  of  the  case  is  disclosed  by  the  record, 
and  does  not  depend  on  matters  aliunde,  the  motion  to  quash 
is  preferable,  for  it  ends  the  matter  without  subjecting  the 
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defendants  to  the  costs  of  a  trial.     The  motion  .to  quash  the 
writ  and  all  the  proceedings  is  granted." 

The  plaintiff,  appealed,  and  moved  this  Court  to  reverse 
the  decision  of  his  Honor  on  the  following  grounds : 

1.  Because  it  was  irregular  to  quash  the  writ  and  proceed- 
ings after  interlocutory  judgment  had  been  entered  up  against 
the  defendants,  who  should  have  made  their  defence  in  the 
usual  mode. 

2.  Because  if  it  was  necessary  that  the  declaration  should 
have  stated  the  fund,  or  the  express  promise,  his  Honor  ought  to 
have  granted  leave  to  add  additional  counts  to  the  declaration ; 
and,  if  need  be,  a  motion  for  such  leave  will  be  made  in  the 
Appeal  Court/ 

3.  Because  the  said  decision  was  erroneous,  the  defendants 
being  liable  in  law,  either  as  a  quasi  corporation,  or  in  respect 
of  the  fund  in  their  hands,  (which  they  claimed  and  held  forth 
as  a  means  of  meeting  their  contracts,)  or  in  consequence  of 
express  promise — which  the  plaintiff  ought  to  have  been  allowed 
to  prove,  as  also  any  other  facts  sustaining  his  claim. 

4.  Because  the  proceedings  are  so  framed  that  the  defend- 
ants are  charged,  either  in  their  individual  or  official  capacity, 
according  to  the  ptoof,  so  that  (if  need  be)  the  terms  "  Chair- 
man and  Commissioners  for  the  New  State  Capitol,"  may  be 
regarded  as  mere  u descriptio  personarum"  and  that  the  de- 
fendants are  liable  in  their  private  capacity. 

5.  Because  a  contract  with  the  plaintiff  not  being  denied  by 
the  defendants,  (nor  could  it  have  been  denied  either  in  fact 
or  under  the  state  of  the  pleadings,)  some  means  of  enforcing 
that  contract  must  exist;  and  the  only  means  were  either: — 
1.  Applying  for  a  mandamus — to  which  the  answer  would  have 
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been  that  a  madamus  was  not  applicable  to  such  a  case.  2.  A 
bill  of  injunction  stopping  the  public  works  until  the  plaintiff's 
papers  were  restored  and  claims  allowed.  3.  Applying  for 
relief  to  the  legislature,  who  would  thus  have  been  subjected 
to  a  tedious  and  interminable  investigation  ;  who  had  made  no 
contract  with  the  plaintiff,  and  who  had  parted  with  the  fund 
out  of  which  pay  to  en  t  was  to  be  made ;  or,  4.  (Lastly.)  To 
bring  his  claims  (for  services  on  the  new  State  Capitol  and  on 
the  old  State  House,  for  his  expenses  for  materials  purchased, 
for  interest  on  moneys  advanced,  and  for  the  value  of  his  plans 
and  designs,*  whioh  the  commissioners  have  been  using,)  before 
the  regularly  authorised  tribunals  of  the  land,  viz :  a  judge  and 
jury,  who  would  have  full  time  and  opportunity  and  means  to 
decide  on  the  merits  of  the  case. 

6.  Because  the  legislature  by  their  Acts  and  resolutions, 
appointing  the  defendants  a  permanent  Board  of  Commissioners 
for  a  particular  purpose — authorizing  them  to  contract,  and 
furnishing  them  with  a  specific  appropriation,  &c,  &o., — gave 
to  these  Commissioners  as  much  legal  existence,  with  capacity 
to  sue,  as  Commissioners  of  Roads  and  the  Poor,  or  of  Public 
Buildings,  or  any  other  quasi  corporation  as ;  and  the  defend- 
ants themselves  have  repeatedly  and  in  various  ways  recognised 
their  own  legal  existence — more  especially  in  their  contracting 
with  and  employing  and  dismissing  the  plaintiff. 

7.  Because  the  application  for  and  the  granting  of  the 
mandamus  at  this  very  term  in  the  case  of  the  State  ex  rela- 
tione, Thomas  J.  Goodwyn  and  others  vs.  Ashmore,  Comp- 
troller General,  and  Frean,  Deputy  Treasurer,  not  only 
distinctly  recognised  the  legal  existence  of  the  defendants, 
and  their  capacity  to  sue  and  liability  to  be  sued,  but  it 
put  them,  as  a  permanent  Board  of  Commissioners  for  the 
purpose  of  carrying  on  an  exceedingly  important  work  in 
the  exclusive  use  and  control  (until  their  successors  shall  be 
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appointed  and  shall  enter  on  the  duties  of  their  office)  of  a 
very  large  fund,  specially  appropriated  to  meet  their  contracts ; 
and  it  is  respectfully  submitted  that  the  legitimate  result  of 
deciding  that  the  defendants  are  not,  under  the  circumstances, 
liable  to  be  sued,  would  not  only  contravene  the  evident  inten- 
tion of  the  legislature,  but  would  vest  in  the  defendants  an 
irresponsible  power,  utterly  inconsistent  with  private  right  and 
well  established  principles  of  law. 

The  case  was  argued  at  May  Term,  1855,  and  again  at  the 
present  Term  by 

Bellinger,  Arthur,  for  appellants,  and  by 

DeSau*8ure>  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wabdlaw,  J.  In  the  discussion  of  this  case,  attempts  have 
been  made  to  range  the  order  which  was  made  for  quashing  all 
the  proceedings,  either  under  the  head  of  staying  proceedings 
fpr  incurable  defect,  or  under  that  of  dismissing  proceedings 
for  want  of  jurisdiction. 

Proceedings  are  sometimes  upon  motion  stayed  for  irregu- 
larity ;  but  all  objections  for  mere  irregularity  are  so  readily 
waived  and  remedied,  that  the  general  rule  in  respect  to  them 
is,  that  they  must  be  made  at  the  earliest  opportunity,  or,  as  it 
has  been  expressed,  in  the  first  instance,  else  they  will  not 
avail  (a)  A  different  rule  however  prevails  as  to  substantial 
defects  which  make  the  proceedings  null  and  void.  As  that 
which  is  void  cannot  be  confirmed,  these  defects  have  their 
proper  influence  whensoever  they  may  be  brought  to  view;  and 
the  Court  only  declares  the  nullity  which  before  existed,  when 

(a)  Sellon'B  Pnc  102. 
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it  refuses  upon  motion  grounded  on  such  a  defect,  to  let  further 
progress  be  made  in  a  proceeding  which  is  vain  and  useles8.(a) 
These  defects  have  the  same  effect,  whether  the  motion  T>e  made 
before  or  after  judgment*  They  will  generally  be  found  to 
arise  from  some  matter  dehor*  the  record,  and  to  exist  in  cases 
where  there  has  been  a  cognovit,  or  a  judgment  by  default,  or 
some  event  of  a  suit  different  from  the  actual  trial  of  an 
issue.(6) 

Apart  from  these  anomalies  of  irregularity  and  defect,  the 
rules  of  pleading  and  practice  direct  the  course  to  be  taken  by 
each  party  in  most  of  the  conceivable  conditions  of  a  cause, 
and  settle  the  order  in  which  allegations  and  objections  shall  be 
made,  and  the  effect  of  all  omissions,  misstatements,  waivers 
and  defaults*  That  which  was  ground  for  plea  in  abatement 
or  special  demurrer  cannot  be  recurred  to  after  plea  in  bar, 
general  demurrer,  or  interlocutory  judgment  for  default.  If 
the  plaintiff  has  in  a  count  so  stated  his  case  as  to  show  no  suf- 
ficient cause  of  action,  the  defendant  may  demur.  A  verdict 
for  plaintiff  cures  many  omissions  and  defective  statements  in  a 
count,  which  are  not  inconsistent  with  its  allegations,  and 
which  it  must  be  presumed  were  proved  before  the  verdict  could 
have  been  obtained.  If  after  proper  intendments  and  presump- 
tions made  to  support  a  verdict,  the  record  still  shows  that  no 
cause  of  action  has  been  stated  by  the  plaintiff,  the  defendant 
may,  before  entry  of  judgment,  make  in  the  Court  of  Appeals 
his  motion  in  arrest  of  judgment.  And  matter  which  would 
plainly  be  sufficient  upon  motion  in  arrest  of  judgment,  will 
upon  the  trial  sustain  a  motion  for  nonsuit ;  for  the  Court  will  not 
idly  render  a  judgment  which  it  spes  a  party  may  arrest  and 
desires  to  arrest.((?)  But  as  on  the  motion  in  arrest  intend- 
ments and  presumptions  are  made  to  support  the  verdict,  so 


(a)  Hewifon  yi  Hunt,  8  Rich. 

(6)  Mill*  A  Oo.  T8.  Diekton  A  MilU,  6  Rich.  492;  2  Brtr.  170. 

(o)  QaU  ys.  Hay;  3  Strob.  466;  2  Br«T.  870. 
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upon  the  motion  for  nonsuit  the  proof  which  has  been  properly 
heard  will  be  considered ;  and  if,  with  the  aid  of  that  proof,  a 
verdict  would  be  sustained,  nonsuit  for  defect  of  the  count  will 
not  be  granted.  Neither  a  defendant  moving  for  nonsuit,  nor 
one  moving  in  arrest  is  in  the  same  condition  as  if  he  had  de- 
murred. It  follows  that  a  defect,  which  upon  demurrer  might 
be  fatal,  cannot  be  presented  on  motion  before  trial,  without 
demurrer  and  without  proof,  unless  it  is  of  such  a  kind  that 
even  after  judgment  it  would  vitiate  the  proceedings. 

Under  this  view  it  suffices  to  ask  ourselves  if  a  judgment 
against  these  defendants  personally  rendered  upon  these  pro- 
ceedings would  be  a  nullity.  If  not,  why  should  they  upon 
motion,  before  trial,  be  allowed  to  bring  under  consideration 
matters  which  would  serve  them  upon  motion  in  arrest  of  judg- 
ment or  motion  for  nonsuit?  If  the  matters  are  curable  by 
verdict  or  proof,  why  should  a  demurrer  be  tried  on  motion 
before  issue  joined?  If  the  matters  have  been  waived,  why 
should  there  now  be  an  indirect  recurrence  to  them?  It  is 
useless  to  say  more  as  to  imputed  irregularities  or  defects  in 
the  proceedings. 

But  it  is  said  that  the  Court  had  not  jurisdiction,  and  that 
therefore  the  proceedings  were  properly  dismissed  from  the 
forum. 

Every  Court  for  its  own  dignity's  sake  should  abstain  from 
all  futile  proceedings— of  its  own  motion  or  upon  suggestion  of 
party  or  friend,  it  should  at  any  time  stop  an  attempt  to  obtain 
its  judgment  or  invoke  its  power  in  a  matter  which  is  clearly 
not  within  its  jurisdiction,  and  as  to  which  all  that  might  be 
done  by  it,  or  in  its  name,  would  be  void,  (a)  Privilege  may  be 
waived  by  neglect  to  plead  it  in  due  time ;  but  an  objection  to 
the  jurisdiction,  because  a  party  to  be  affected  by  the  judgment 
is  not  before  the  Court,  or  because  a  party  or  the  subject  mat- 
ter of  the  suit  is  exclusively  within  the  cognizance  of  another 

(0)6  Rich.  Eq.  495. 
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tribunal,  is  at  all  times  fatal. (a)  The  Court  may  hear  such 
objection  in  any  summary  mode ;  and  the  recognition  of  its  va- 
lidity must  result  of  course  in  the  declaration,  that  all  which 
has  taken  place  in  the  cause  touching  the  person  or  matter  out 
of  the  jurisdiction  is  void,  and  that  nothing  more  of  that  nature 
shall  be  done. 

It  is  said  here  that  the  State  cannot  be  sued — that  the  Court 
has  no  power  by  judgment  against  agents  of  the  State  to  draw 
money  from  the  public  treasury — that  the  plaintiff's  statements 
on  the  record  show  that  he  is  proceeding  to  make  the  defend- 
ants liable  on  a  contract  made  with  them  as  public  agents — 
and,  that  as  a  judgment  for  him  would  be  void,  it  should  not  be 
rendered. 

The  Court  is  a  superior  one  in  favor  of  whose  jurisdiction  all 
presumptions  should  be  made ;  but  it  pretends  not  to  have  power 
either  to  render  judgment  against  the  State  or  to  draw  money 
from  the  public'  treasury  without  legislative  appropriation.  It 
has,  however,  jurisdiction  over  all  persons,  not  especially  ex- 
empt—officers as  well  as  private  individuals — corporations  and 
quasi  corporations,  as  well  as  natural  persons.  It  has  cogni- 
zance of  all  ordinary  contracts,  as  well  those  made  with  public 
agents  as  others.  The  defendants  are  then  within  its  jurisdic- 
tion— the  subject  matter  of  the  suit  is  a  contract  for  work  and 
labor,  plainly  within  the  jurisdiction ;  and  the  objection  is,  that 
the  plaintiff  has  stated  his  case  so  as  to  show  that  he  contracted 
with  the  defendants  as  public  agents.  Let  this  be  admitted, 
and  let  it  be  further  admitted  that,  in  the  absence  of  plain  proof 
to  the  contrary,  public  agents  shall  be  presumed  to  have  con- 
tracted in  their  public  capacity,  and  a  party  who  contracted 
with  them  shall  be  presumed  to  have  looked  to  the  government 
and  not  to  the  agents.  The  result,  even  upon  the  supposition 
that  there  is  no  evidence  to  rebut  the  presumption,  is  only  that 
the  plaintiff  cannot  maintain  his  action  according  to  his  own 

(a)  Miller  vs.  Miller,  1  BaiL  242;  Mannhardt  rs.  Suderrtrom,  1  Bion.  142. 


484  APPEALS    AT    LAW. 

Hunmartkold  m.  BulL 

showing.  Why  then  should  not  the  defendants  demur  ?  Or, 
if  they  are  unwilling  to  risk  that,  and  do  not  dread  the  effect 
of  proof  on  the  trial,  why  should  they  not  move  for  a  nonsuit, 
or  in  case  of  a  verdict  against  them,  move  in  arrest  of  judgment, 
according  to  established  practice  ?  Why  should  the  plaintiffs 
proof  be  excluded,  and  a  special  practice  be  adopted  for  his 
case  ?  A  case  is  not  out  of  the  jurisdiction,  because  it  cannot 
be  maintained ;  and,  even  though  it  be  bad,  it  is  entitled  to  a 
regular  hearing.(a) 

Government  agents  are  personally  responsible  if  they  have 
by  express  agreement  made  themselves  so; — if  their  public 
character  was  unknown  to  the  party  they  contracted  with — if 
they  have  obtained  money  illegally  under  color  of  office,  and 
received  notice  of  an  opposing  olaim  before  they  paid  the 
money  over; — if  they  exceeded  their  authority  in  making  the 
contract — if  they  have  in  hands  a  fund  appropriated  to  meet 
the  oontract,  or  have  power  to  raise  a  public  fund  for  that  pur- 
pose.^) By  showing  any  of  these  matters,  the  presumption 
which  ordinarily  attends  a  contract  with  a  government  agent  is 
rebutted.  As  Chancellor  Kent  says,  the  distinction  between 
public  and  private  agents  "  terminates  in  a  question  of  evi- 
dence."^) 

It  is  argued,  however,  that  the  plaintiff's  case  is  not  cogniza* 
ble,  because  he  cannot  insist  on  any  rebutting  matter  in  con* 
tradiction  of  his  count,  and  that  that  shows  a  contract  with 
known  public  agents,  and  contains  no  averment  of  their  express 
agreement  for  personal  liability,  nor  of  funds  in  their  hands, 
nor  of  authority  exceeded  by  them.  In  this  argument  the 
premises  do  not  lead  to  the  conclusion — they  oppose  it.  Im* 
pliedly  it  is  admitted  that  judgment  may  under  proper  allega- 
tions and  proofs  be  had  against  a  public  agent,  and,  conse- 
quently, that  a  suit  against  such   an   agent  is  within   the 


(a)  6  Pet  691 ;  9  John.  239 ;  3  Barn.  A  Aid.  213  j  3  Strob.  3. 

(©)  Story  on  Agency,  Sect  806-7.  (e)  2  Kent's  Com.  633. 
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jurisdiction  of  the  Court ; — for  the  sufficiency  of  the  allegations 
and  proofs  must  be  judged  of  by  the  Court.  The  very  order  which 
has  been  made  for  quashing  the  proceedings  is  an  exercise  of 
jurisdiction  in  the  cause— a  decision  made  in  an  unusual  mode, 
not  that  the  defendants  cannot  be  sued  in  the  Court,  but  that 
the  plaintiff  has  pleaded  unskilfully,  or  proceeded  irregularly. 

Let  us  however  see  what  appears  upon  the  face  of  the  pro- 
ceedings. vThe  writ  is  against  the  defendant's  nominating 
41  Chairman  and  Commissioners  for  the  New  State  Capitol." 
If  this  would  leave  it  doubtful  whether  the  plaintiff  was  suing 
individuals,  or  was  suing  a  quasi  corporation  which  they  were 
supposed  to  constitute,  the  subsequent  part  of  the  writ  is  more 
plain,  in  which  he  requires  answer  to  be  made  "for  certain 
promises  and  assumptions  by  the  said  William  J.  Bull  &  others, 
the  defendants,  to  him  made  and  not  performed."  It  is  not  easy 
to  conjecture  plausible  grounds  upon  which  a  motion  could  have 
been  made  to  set  aside  the  writ  standing  simply. 

The  declaration  recites  the  writ,  and  then  alleges  that  "the 
said  defendants  "  being  indebted,  assumed,  &c« 

So  far,  it  surely  cannot  be  said  that  on  the  face  of  the  pro- 
ceedings plainly  appears  an  action  against  the  defendants  as 
public  agents,  or  as  a  quasi  corporation.  But  the  bill  of  par- 
ticulars, enumerating  the  items  of  work  and  labor,  is  headed 
"  Commissioners  of  the  New  State  Capitol,  Dr;"  and  this,  it  is 
said,  makes  the  allegations  of  the  declaration  plainly  amount 
to  the  statement  of  a  contract  made  with  the  defendants  as 
*  publio  agents. 

It  is  not  indispensable-  to  the  decision  of  the  question  now 
before  us,  to  oppugn  this  inference  which  has  been  drawn  from 
the  bill  of  particulars ;  but  an  examination  of  the  purpose  and 
effect  of  a  bill  of  particulars,  will  show  that  this  inference  (from 
which  the  plaintiff's  statement  of  an  action  not  maintainable, 
the  defendants  nonliability  to  suit,  and  the  want  of  jurisdiction 
in  the  Court,  have  been  deduced)  is  itself  far  from  being  clear. 

A  bill  of  particulars  is  a  specification  of  the  items  of  a  de- 
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mand,  which  has  been  stated  in  general  terms  in  the  declara- 
tion.^) It  is  intended  to  give  notice  to  the  defendant.  It 
differs  from  the  declaration  inasmuch  as  the  one  declares  the 
nature  and  legal  effect  of  the  plaintiff's  claim,  the  other  its  com- 
ponent ingredients.  It  is  not  to  be  construed  with  the  strict- 
ness applied  to  a  declaration,  for  as  Heath,  J.,  observed,  "  We 
must  not  drive  parties  to  special  pleaders  to  draw  their  bills  of 
particulars ;"  and,  therefore;  in  an  action  for  money  paid,  a 
bill  of  particulars  was  held  sufficient  in  these  words:  "To 
seventeen  firkins  of  butter  £55;"  this  serving  to  show,  as 
Mansfield,  G.  J.  said :  "  That  the  claim  for  money  had  arisen 
on  account  of  this  butter."  For  want  of  a  bill  of  particulars, 
where  one  is  necessary,  the  defendant  may  decline  to  plead  and 
may  move  the  Court  to  take  the  declaration  from  the  file,  or, 
as  we  have  decided,  may  demur  specially ;  but  it  is  said,  that 
where  there  is  a  bill  of  particulars,  the  plaintiff's  proof  shall 
not  be  inconsistent  with  it.  This  is  true  in  its  proper  sense. 
The  plaintiff  shall  offer  no  evidence  of  an  item  not  in  the  bill  ;(b) 
but  an  unnecessary  statement,  which  accompanies  the  specifica- 
tion of  items,  should  be  construed  so  as  to  consist  with  the 
general  demand  made  ib.  the  count,  rather  than  to  contradict 
it,  and  should  not  exclude  proof  that  would  consist  with  both 
the  demand  and  the  specification.  If,  to  a  count  for  goods  sold 
to  defendant  A.,  a  plaintiff  should  annex  a  bill  of  particulars 
specifying  goods  sold,  and  headed  "  B,  Dr.  to  plaintiff,"  evidence 
offered  by  the  plaintiff  to  show  that  A  had  directed  him  to  fur- 
nish goods  to  B,  upon  A's  responsibility,  would  be  consistent 
with  the  purpose  of  the  bill  of  particulars,  and  with  the  allega- 
tions made.  The  question  would  be,  to  whom  was  the  credit 
given  ?  The  form  of  the  bill  of  particulars,  like  an  entry  in  a 
day-book,  would  be  evidence  that  the  credit  was  given  to  B,  but 


(a)  Smith  tb.  Lehr  1  Mille,  240 ;  Leigh's  Prac.  374 ;  1  Camp.  89,  not*  ;  Brown 
vs.  Hodgion.  4  Taunt  189. 

(b)  Davie  vs.  Hunt,  2  Bail.  412. 
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neither  would  be  conclusive.  And  here  the  heading  of  the  bill 
of  particulars  would  be  evidence  to  strengthen  the  ordinary  pre- 
sumption, that  the  plaintiff  dealing  with  known  public  agents, 
had  relied  only  on  the  credit  of  the  State ;  but  it  is  a  rigid  con- 
struction, which  holds  that  this  heading  amounts  to  an  admis- 
sion of  what  is  thus  presumed,  so  irrebutable  that  evidence  shall 
not  be  heard  to  show  a  special  agreement  under  which  the 
defendants,  known  to  be  acting  as  public  agents,  expressly 
assumed  a  personal  responsibility.  If,  upon  proof,  a  verdict 
should  be  rendered  for  the  plaintiff,  could  not  the  intendment 
be  made  that  an  express  promise  had  been  shown,  or  something 
else  proved  which  would  sustain  the  verdict  ?  This  would  be 
only  the  presumption  of  something  which  ought  to  have  been 
proved  before  the  verdict  could  have  been  properly  obtained, 
and  which  even  if  its  allegations  would  have  been  held  essential 
on  general  demurrer,  is  not  inconsistent  with  the  allegations 
that  have  been  made.  Intendment  may  not  contradict,  but  it 
may  supply  omissions.(a) 

But  suppose  the  plaintiff  has  plainly  shown  that  he  con- 
tracted with  the  defendants  as  public  agents  and  relied  only 
on  the  credit  of  the  State.  It  follows  that  he  cannot  recover. 
If  that  is  really  plain  on  the  face  of  the  proceedings  and  is 
fatal  to  the  action,  it  would  be  seen  as  well  on  demurrer  as  on 
motion.  If  it  is  an  incurable  defect,  it  would  serve  for  nonsuit 
on  the  trial,  or  arrest  of  judgment  afterwards.  There  are 
many  cases  where  government  agents  have  been  sued,  but 
none  has  been  found  where  proceedings  were  quashed  on  that 
account.  The  case  of  the  Governor  of  Quebec  is  a  leading  case 
to  show  that  without  special  circumstances,  public  agents  do 
not  incur  personal  liabilities  ;(b)  but  that,  like  all  the  other 
cases  on  the  subject,  shows  that  the  Court  actually  exer- 
cised jurisdiction  to  hear  and  determine,  (c)     The  Baltimore 


(a)  Oom.  Dig.  Pleader,  c.  87. 

(6)  Macbtath  vs.  Haldimand,  1  T.  R.  172.    (e)  Stolen  ys.  Motte,  18  Vermont,  175. 
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case  against  Mr.  Jefferson,  President  of  the  United  States, 
and  the  U.  S.  Marshal,  and  the  case  where  a  mandamus  against 
Mr.  Madison,  Secretary  of  State,  was  prajed  in  the  Supreme 
court,(  a)  afford  no  countenance  to  the  notion  that  from  con- 
siderations of  publio  policy,  public  officers  are,  like  thev  sove- 
reign, above  the  process  of  the  courts.  Mr.  Dexter  made 
defence  in  an  action  brought  against  him  on  a  contract  made 
by  him  as  Secretary  of  Wan  (6)  Lord  Palmerston  answered 
and  submitted  to  the  judgment  of  the  Court,  in  the  case  of  an 
implied  assumpsit  alleged  to  have  arisen  from  his  acts  as  Sec- 
retary at  War.(c)  The  law  concerning  the  liability,  of  public 
agents  is  too  well  settled,  for  alarm  to  be  excited  by  a  suit 
against  such  an  agent.  We  must  not  suppose  that  in  this  case 
the  law  will  not  be  enforced,  or  that  truth  will  not  be  perceived, 
and  therefore  by  departure  from  regular  praotice,  endeavor  to 
give  speedy  immunity  to  those,  who  by  established  principles, 
in  the  ordinary  course  of  justice,  will  be  safe  if  truth  is  on  their 
side.  The  mere  liability  to  actions,  even  unsuccessful  ones,  it 
has  been  suggested,  may  deter  fit  and  prudent  persons  from 
accepting  office.  We  cannot  therefore  exempt  all  officers 
from  personal  accountability,  without  inquiry  into  the  circum- 
stances of  cases,  nor  can  we  know  what  a  case  is  until  we  have 
heard  it.  Every  man  is  liable  to  groundless  and  malicious 
suits ;  the  law  gives,  at  least,  costs  as  a  reparation  for  the  injury 
done  to  him  by  such  a  suit,  but  it  cannot  in  justice  and  expe- 
diency restrain  its  tribunals  from  hearing  complaints  made 
even  against  those  to  whom  office  has  been  entrusted. 

It  is  ordered  that  the  order  made  for  quashing  the  writ 
and  other  proceedings  in  this  case  be  set  aside ;  and  that  the 
defendants  have  leave,  at  or  before  the  next  term,  to  vacate 
the  order  for  judgment  on  the  usual  terms. 

Withers,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 

(a)  Marbury  vs.  Madieon,  1  Cranch,  673.     (6)  Hodgson  T8,  Dexter,  1  Cranoh,  345. 
(c)  Oidly  vs.  Palmereton,  3  B.  A  Blng.  275. 
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O'N&all,  J.,  dissenting.  In  this  case  I  adhere  to  my  cir- 
cuit decision,  and  I  deeply  regret  that  my  brethren  have 
thought  themselves  justified  in  holding  that  the  State  may  be 
made  amenable  to  oar  jurisdiction  by  suing  her  officers,  and 
agents.  The  latter  acting  without  pay,  are,  indeed,  in  a  con- 
dition very  much  to  be  pitied,  if,  on  every  contract  made  about 
the  public  business,  they  are  liable  to  be  sued.  Has  the  Court 
any  jurisdiction  of  such  a  case  ?  I  utterly  deny  it. 

Blackstone  in  his  3d  vol.  255,  tells  us  that  no  action  lies 
against  the  King,  and  of  consequence  against  the  State,  with 
us.  Does  the  same  rule  hold  as  to  officers  representing  the 
State,  and  acting  for  it?  In  Macbeath  vs.  Haldemandf  1  T. 
R.  172,  the  Governor  of  Quebec  was  sued  for  work  and  labor, 
Ac. ;  it  appeared  that  the  plaintiffs  claim  rested  upon  stores 
furnished  for  the  public ;  it  was  contended  there  as  here,  that 
he  might  be  charged  by  virtue  of  his  directions,  partial  pay- 
ments, &c. ;  the  Court  held  that  he  was  not  liable  to  be  sued. 
What  is  that  but  saying  the  Court  has  no  jurisdiction  to  charge 
the  public  through  its  officers  ? 

In  the  Treasurers  vs.  N.  Q-.  Chary \  3  Rich.  372,  the  de- 
fendant relied  on  a  debt  due  by  the  State  as  a  discount,  but 
which  the  legislature  had  directed  to  be  discounted  from  a  debt 
due  by  the  defendant  to  the  Bank  of  the  State.  Without 
entering  into  the  propriety  of  this  direction,  the  Court  by  John- 
son, J.,  declared  that,  "  a  suit  will  not  lie  against  the  State  by 
an  individual,''  and  hence  the  discount,  which  was  considered 
in  the  nature  of  an  action  against  the  Treasurers,  was  rejected. 
Let  us  examine  now  and  see  in  what  point  of  view  the  defend- 
ants are  presented  in  this  action,  and  then  inquire,  if  they  are 
sued  as  public  agents,  how  and  in  what  way  the  Court  shall 
discharge  its  duty  to  them  ?  They  are  sued  as  Chairman  and 
Commissioners  of  the  New  State  Capitol.  Is  this  a  public 
capacity  ?  How  can  it  be  denied  ?  Was  the  work  for  which 
compensation  is  claimed  done  for  the  State  ?  It  is  only  neces- 
sary to  read  the  resolutions  set  out  in  the  report  to  understand 
Vol.  IX.— 32 
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that  it  was.    This  public  character  in  which  the  defendants 
are  charged  is  continued  through  the  declaration.     How  can 
the  plaintiff  deny  the  character  which  he  has  given  to  the  de- 
fendants ?     They  say  it  is  true,  and  when  parties  are  agreed 
in  their  statements,  I  have  never  known  the  Court  to  deny  what 
is  thus  admitted.     Yet  the  plaintiff  here  modestly  asks  that, 
and  as  I  understand  the  Court,  they  concede  to  him,  he  may 
charge  the  defendants,  notwithstanding  the  public  character 
he  has  assigned  to  them,  as  individuals.     But  it  is  not  only  the 
character  which  he  has  assigned  to  them  that  makes  it  impera- 
tive, it  seems  to  me,  that  the  defendants  should  be  regarded  as 
public  agents,  but  that  they  have  contracted  according  to  the 
plaintiff's  declaration  about  a  public  work,  as  public  agents.. 
Such  is  the  bill  of  particulars,  "The  Commissioners  of  the 
New   State   Capitol    to  P.   H.   Hammarskold."    The    items 
charged  all  relate  to  a  public  work  and  all  rest  upon  a  public 
engagement,  "such  as  salaries"    But  it  is  said  the  bill  of 
particulars  is  no  part  of  the  declaration.    That  is  true  as  to  the 
count,  and  yet  the  want  of  it  is  cause  of  demurrer.     So,  too, 
the  proof  must  conform  to  it.     Suppose  this  bill  of  particulars 
proved  as  set  down,  the  plaintiff  never  can  recover  a  cent 
against  the  defendants.     For  it  will  be  charges  against  them 
for  services  rendered  to  the  State,  and  I  hardly  think  any 
Court  exists  or  will  exist,  which  will  give  judgment  upon  them. 
Suppose,  however,  the  recovery  could  be  had,  is  the  judgment 
to  be  against  them  as  individuals  ?   Hardly.  The  plaintiff  must 
stick  to  the  character  in  which  he  has  sued  them.     It  must 
be  against  them  as  Commissioners  of  the  New  State  Capitol. 
Such  a  body  does  not  now  exist.     How  is  such  a  judgment  to 
been  forced  ?    But  really  it  is  to  my  mind,  monstrous  to  talk 
about  proceeding  in  such  a  case.    We  have  no  more  jurisdic- 
tion of  it,  than  we  would  have  of  a  case  against  a  consul  of  a 
foreign  government.    But  it  is  said  a  motion  to  quash  the 
proceedings  is  unheard  of.     In  Manhardt  vs.  Suderstrom,  1 
Binn.  138,  the  defendant,  a  consul,  was  sued,  arrested,  held 
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to  bail,  a  declaration  was  filed  de  bene  esse,  the  bail  bond  was 
sued,  and  judgment  pbtained,  then  special  bail  was  enterd,  and 
the  defendant  suggested  he  was  the  consul  of  Sweden,  claimed 
his  privilege  of  exemption  from  suit,  and  under  protestation 
pleaded  the  general  issue.  Is  not  all  this  equal  to  appearance 
and  interlocutory  judgment  here  ?  So  it  seems  to  me.  Yet 
in  that  case  a  motion  to  quash  the  proceedings  was  entertained 
and  granted.  This,  it  seems  to  me,  is  enough  for  my  purpose. 
I  have  shown  a  precedent  for  just  such  a  course  as  I  pursued, 
and  I  think  it  is  plain,  that  we  have  noa  more  jurisdiction  of  a 
suit  against  the  State's  agent  than  the  Court  of  Pennsylvania 
had  of  the  Swedish  consul.  This  case,  however,  is  to  be  a 
dangerous  precedent.  For  we  shall  be  called  on,  on  its  au- 
thority, to  charge  the  Governor,  the  Treasurers,  and  more 
particularly  the  gentlemen  now  in  charge  of  the  New  State 
Capitol,  on  every  undertaking  about  the  public  business.  The 
Court  will  surely  have  enough  to  do,  in  maintaining  such  an 
assumption. 

Motion  granted* 
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R.  Weathersbee  vs.  John  S.  Green. 

Agreement  betweeta  J.  S.  and  R.  W.,  by  which  J.  S.  bound  himself  to  allow  R.  W. 
to  obtain  from  a  tract  of  land,  described,  all  trees  of  size  sufficient  to  make  timber 
of  a  oertain  description j  and  R.  W.  bound  himself  to  pay  one  dollar  and  fifty 
cents  per  tree  on  the  1st  of  October,  1854,  and  to  complete  tho  transportation  of 
the  trees  by  1st  January,  1855.  Held,  That  J.  S.  was  not  limited  in  recovering 
upon  the  oontract  to  the  number  of  trees  actually  cut  and  hauled  off  by  R.  W., 
but  might  recover  damages  for  such  trees  as  were  left  upon  the  land. 

BEFORE  WHITNEB,  J.,  AT  BARNWELL,  SPRING  TERM, 

1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  Plaintiff's  demand  was  admitted,  being  a  note  for  three 
hundred  and  fifty  dollars,  drawn  by  defendant,  4th  September, 
1854,  at  one  day  after  date. 

"  Defendant  set  up  a  discount  founded  on  an  agreement  in 
writing,  a  copy  of  which  accompanies  this  report.* 

"  Under  this  agreement  plaintiff  had  cut  and  hauled  away 
one  hundred  and  eleven  trees  of  the  description  set  forth,  and 
for  them  the  defendant  was  allowed  at  the.  rate  of  one  dollar 
and  fifty  cents  per  tree,  with  interest  as  claimed. 


*  The  following  is  a  oopy  of  the  contract  : 

"  Barnwell  District,  March  13, 1854.  This  indenture  witnessed  that  I,  Riley 
Weatherabee,  am  firmly  held  and  bound  unto  J.  S.  Green,  for  the  sum,  and  in  the 
manner  hereinafter  expressed,  according  to  certain  conditions,  viz. :  J.  8.  Green 
binds  Himself  and  assigns,  to  allow  Riley  Weathersbee  to  obtain  from  a  tract  of 
land  lying  between  lands  of  Jordan  and  Hansford  Heath,  containing  seventy  acres, 
more  or  less,  all  trees  which  will  square  twelve  inches,  and  thirty-one  feet  long  and 
upwards,  according  to  timber  measurement,  and  all  trees  squaring  fourteen  inches 
and  twenty-six  feet  long  and  upwards,  measured  as  above.  Riley  Weathersbee 
binds  himself  and  assigns  to  pay  the  sum  of  one  dollar  and  a  half  per  tree,  and  to 
pay  for  the  same  .on  the  1st  of  October,  1854,  and  to  complete  the  transportation 
of  the  trees  by  the  1st  of  January,  1855.  "  Riley  Weathebsbee, 

"J.  S.  Gbebh. 

"  Test    Jes8B  Green." 
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"  He  proved  one  hundred  and  forty-five  trees  yet  standing 
within  the  limits  of  the  tract,  of  the  dimensions  specified  in  the 
contract,  and  claimed  to  recover  the  farther  sum  of  one  dollar 
and  fifty  cents  for  each  tree,  with  interest,  from  the  day  of 
payment  named.  Passing  by  differences  of  opinion  that  might 
exist,  and  there  was  some  testimony  on  these  points  as  to 
crooked  trees,  decayed  trees,  and  trees  with  knots  and  limbs, 
and  yet  of  dimensions  answering  the  terms  in  the  agreement,  I 
did  not  think  a  just  construction  of  the  contract  covered  any 
such  demand.  There  was  no  evidence  offered  on  either  side 
of  the  present  value  of  trees  yet  standing  on  the  premises. 
Though  the  plaintiff  had  secured  a  privilege,  I  thought  he  had 
incurred  an  obligation  only  to  pay  for  such  as  he  did  cut  by  a 
day  fixed,  with  an  additional  obligation  to  complete  transpor- 
tation, by  a  further  day,  of  such  as  he  did  cut  down.  The  jury 
being  instructed  accordingly,  the  remainder  of  the  discount  set 
up  was  rejected." 

The  defendant  appealed  on  the  grounds: 

1.  Because  his  Honor  charged  the  jury  to  allow  the  defend- 
ant only  for  the  trees  he  carried  away  from  the  land. 

2.  Because  his  Honor  should  have  charged  the  jury  to  allow 
the  defendant  for  the  trees  carried  away,  and  for  those  remain- 
ing on  the  land  as  well. 

« 

3.  Because,  according  to  a  correct  construction  of  the  con- 
tract, it  was  an  entire  contract  for  the  sale  of  all  the  trees 
answering  the  description,  and  his  Honor  should  have  charged 
the  jury,  that  the  plaintiff  had  broken  the  contract  by  not 
paying  for  all  the  trees  at  the  time  fixed  by  the  contract ;  that 
the  measure  of  damages  for  such  breach  was  the  amount  which 
the  defendant  would  have  received  if  the  contract  had  been 
faithfully  performed,  as  the  plaintiff  had  failed  to  prove  that 
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the  trees  remaining  on  the  land  were  worth  any  thing  to  the 
defendant. 

Aldriehy  for  appellant. 

Owens,  contra. 

The  opinion  of  the  Conrt  was  delivered  by 

Whitneb,  J.  The  discount  offered  by  defendant  was  founded 
on  an  entire  contract,  and  the  range  of  inquiry  proper  for  the 
jury  was  too  much  restricted  by  the  construction  given  to  it 
by  the  Judge  on  Circuit. 

The  actual  damage  occasioned  by  the  failure  of  plaintiff  to 
perform  his  part  of  the  contract,  constituted  the  true  measure. 
An  impression  that  the  verdict  may  not  have  been  varied  on 
the  case  made,  even  on  a  more  enlarged  inquiry,  may  not  be 
well  founded ;  because  we  cannot  see  this  with  certainty  it  is 
proper  to  send  the  case  back  for  a  re-hearing. 

The  defendant,  as  affirmant,  will  of  course  furnish  the  evi- 
dence on  which  he  rests  for  a  larger  allowance  than  that  here- 
tofore conceded.  In  granting  the  new  trial,  it  is  not  intended 
to  intimate  defendant's  right  to  recover  the  full  value  of  trees 
remaining  on  his  land,  as  though  they  had  been  likewise  cut 
and  hauled  away.  In  the  forest  their  value  may  be  yet  as 
great  as  the  standard  fixed  by  the  agreement.  Those  trees 
selected  and  removed,  may  likewise  have  fallen  within  the 
same  estimate.  These,  and  inquiries  of  like  import  springing 
out  of  the  contract,  are  questions  for  the  jury. 

The  motion  for  a  new  trial  is  granted. 

Wardlaw,  Withers,  Glover  and  Munbo,  JJ.,  concurred. 
O'Nball,  J.,  absent  at  the  argument. 
Motion  granted. 
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ALL  THE  JUDGES  AND  CHANCELLORS  PRESENT. 


The  Bane  of  Newberry,  So.  Ca.  vs.  The  Greeitvtlle"and. 
Col.  R.  R.  Company. 

The  Aot  of  1852  (12  Stat.  212,)  incorporating  the  Bank  of  Newberry  is  a  public  Act, 
which  the  Court  will  notice  ex  officio,  and  which  need  not  be  eet  forth  in  the 
pleadings. 

BEFORE  MUNRO,  J.,  AT  NEWBERRY,  FALL  TERM,  1855. 

Assumpsit  on  a  promissory  note. 

The  plaintiffs  were  nonsuited  on  the  ground,  that  the  Act  of 
1852,  (12  Stat.  212,)  incorporating  the  Bank  of  Newberry, 
was  a  private  and  not  a  public  Act,  and  unless  set  forth  in  the 
declaration,  which  was  not  the  case,  could  not  be  recognized 
judicially  by  the  Court.  * 

The  plaintiffs  appealed. 

Sullivariy  for  appellants,  cited  6  Bao.  Abr.  Statute,  F. ;  11 
Stat.  100 ;  2  T.  R.  569 ;  8  Stat.  14, 18,  22,  57,  58 ;  4  Cran. 
884 ;  1  Green.  Ev.  595 ;  1  Dal.  458 ;  1  Bail.  546 ;  2  Bail. 
461;  1  Hill,  153;  6  Rich.  880;  1  Johns.  Cas.  182;  1  Bl. 
Com.  475;  10  Mass.  92;  8  Cowen,  662. 
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* 

Fair,  contra,  cited  Bui.  N.  P.  228 ;  8  Porter,  102 ;  9  Porter, 
817;  12  Mod.  249;  Ld.  Raym.  440;  12  Mod.  613;  Ld. 
Raym.  709;  4  Bing.  448;  3  B.  &  P.  565;  8  T.  R.  468;  6 
Peters,  820 ;  2  T.  R.  574. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  questions  sent  up  to  this  Court  by  the 
Law  Court  of  Appeals,  are : 

1.  Is  the  Act  incorporating  the  Bank  of  Newberry,  South 
Carolina,  a  public  Act  ? 

2.  If  it  be  a  private  Act,  is  it  necessary  that  it  should  be 
set  forth  in  the  pleadings,  or,  does  the  general  issue  admit  the 
corporate  existence  of  the  plaintiff,  and  dispense  with  proof  by 
means  of  an  examined  copy  ? 

1.  The  distinction  between  a  publio  and  a  private  Act  does 
not  depend  upon  the  clause,  which  is  often  inserted,  directing 
that  it  shall  be  deemed  and  taken  as  a  public  Act.  We  must 
look  to  the  objects  and  purposes  contemplated,  and  the  scope 
and  general  provisions  of  the  Act,  to  ascertain  its  character. 
Private  statutes  operate  upon  private  persons  and  private  con- 
cerns. (1  Bl.  Com.  86.)  A  statute  relating  to  trade  in  general 
is  a  public  statute ;  but  if  it  concern  a  particular  trade  merely, 
or  an  individual  of  that  trade,  it  is  private.  (4  Rep.  76,  HoL 
lpnd'%  case.)  Numerous  instances  may  be  cited  to  mark  the 
distinction  where  the  Legislature  has  failed  to  do  so  expressly. 

Respecting  Acts  of  incorporation,  a  rule  of  general  applica- 
tion, defining  their  character,  may  be  furnished  if  we  look  to 
the  intent  and  inquire,  how  far  a  corporation,  in  the  exercise 
of  the  franchises  granted  by  its  charter,  affects  the  community : 
whether  its  provisions  embrace  only  private  interests,  or, 
whether  the  State  or  people  at  large  are  concerned  in  the 


COURT    OF    ERRORS.  497 

'    Columbia,  November  and  December,  1866. 

exercise  of  its  corporate  privileges*  Holt,  C.  J.,  held,  that 
even  a  private  Act  of  Parliament,  in  print,  that  covered,  and, 
therefore,  concerned  the  whole  county,  as  the  Act  of  Bedford 
Levels,  may  be  given  in  evidence  without  comparing  it  with 
the  record.  (Gilb.  Ev.  10-13.) 

The  Bank  of  Newberry  was  incorporated  with  seven  other 
banks  in  1852.  (12  Stat.  212.)  The  Act  provides,  "That 
said  banks  shall  have  and  possess  the  same  rights  and  privi- 
leges, and  be  subject  to  the  same  duties,  liabilities,  obligations, 
regulations  and  restrictions  herein  provided  for  the  Planters' 
and  Mechanics'  Bank,  and  Union  Bank  and  Commercial 
Bank."  No  clause  was  added  declaring  it  to  be  a  public  Act ; 
but  the  VI.  Sec  directs,  that  the  bills  or  notes  of  the  said 
banks  shall  be  received  by  the  treasurers,  tax-collectors,  and 
other  public  officers,  in  payment  for  taxes  and  other  moneys 
due  to  the  State.  The  bills  of  this  bank  are  thereby  made  a 
legal  tender  in  the  payment  of  the  public  dues,  and  a  cur- 
rency is  given  to  them  as  extended  as  the  limits  of  the  State. 
It  is  an  indorsement  by  the  General  Assembly,  creating  public 
confidence  in,  and  securing  a  general  circulation  for  its  bills. 
The  interest  of  the  stockholders  is  not  alone  affected  by  extend- 
ing the  circulation  of  its  notes  and  increasing  its  dividends ; 
but  every  oitizen  is  concerned  in  the  solvency  of  the  corporation. 
Its  bills  constitute,  annually,  a  part  of  the  public  revenue,  and 
are  paid  by  the  treasurers  in  discharge  of  appropriations  made 
by  the  Legislature.  This  feature  of  the  charter  impresses 
itself  on  the  whole  community,  and  stamps  a  publio  character 
on  the  Act  of  incorporation.  (Bac.  Ab.,  Statute  F.) 

Many  decisions  in  this  country,  involving  the  same  question, 
sustain  these  views.  In  Roger's  case,  (2  Green.  B.  803,)  the 
defendant  was  indicted  for  having  forged  and  counterfeited 
bills  purporting  to  be  issued  by  the  late  Bank  of  the  U.  S., 
and  a  printed  oopy  of  the  Act  of  Congress  was  admitted  in 
evidence,  on  the  ground,  that  the  bank  was  established  for 
public  purposes  as  an  important  aid  in  conducting  the  fiscal 
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concerns  of  the  government,  which  owned  a  large  portion  of 
its  funds,  and  that  its  bills  were  received  in  payment  of  the 
revenue. 

In  the  case  of  the  Bank  of  Utica  vs.  Smeeds,  (3  Cow.  R. 
684,)  the  inclination  of  the  Court  is  to  regard  all  Acts  public 
which  incorporate  banks,  without  reference  to  their  connexion 
with  the  revenue.  The  Chancellor  says,  "  I  am  not  prepared 
to  admit  that  a  law  incorporating  a  bank,  is  a  private  Act, 
which  must  be  recited  in  every  suit  against  a  corporation. 
These  institutions  are  public  in  their  character,  and  their 
operations  affect  the  whole  community."  C.  J.  Marshall,  in 
Young  vs.  The  Bank  of  Alexandria,  (4  Cranch,  888,)  inti- 
mates strongly  an  opinion,  that  the  Act  of  the  Legislature  of 
Virginia,  incorporating  the  bank,  is  a  public  Act ;  "  And  that 
if  it  were  not,  it  being  printed  by  the  public  printer,  by  order 
of  the  Legislature,  agreeably  to  a  general  Act  of  the  Legisla- 
ture for  that  purpose,  it  must  be  considered  as  sufficiently 
authenticated." 

Not  only  statutes  that  concern  the  revenue  .are  public,  but 
other  criteria  may  be  adopted  to  indicate  their  character.  It 
has  been  held,  that  private  Acts  recognized  by  public  Acts, 
will  be  noticed  without  pleading.  (Samuel  vs.  JEvans,  2  T.  R. 
569 ;  Saxby  vs.  KirJcus,  Bui.  N.  P.  224.)  The  Act  of  1840, 
(11  Stat.  100,)  imposing  penalties  on  banks  for  the  suspension 
of  specie  payments,  ■  and  for  the  neglect  to  make  monthly 
returns,  (which  in  the  opinion  of  a  majority  of  this -Court  is  a 
public  Act,)  by  its  express  terms  became  a  part  of  the  Act  of 
1852,  incorporating  the  Bank  of  Newberry,  and,  consequently, 
makes  the  latter  a  public  Act. 

But  conceding  that  the  Act  of  1840,  is  a  private  Act,  it 
must  be  admitted  that  its  provisions  became  a  part  of  the 
charter,  granted  to  the  stockholders  of  the  Bank  of  Newberry 
and  made  them  liable  to  a  forfeiture.  The  Act  provides,  "  that 
every  bank  which  shall  suspend  or  refuse  the  payment  of  its 
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notes  in  current  coin,  shall  become  liable  to  pay  to  the  State, 
at  the  expiration  of  every  month  after  such  suspension,  a  sum 
of  money  at  the  rate  of  five  per  cent,  per  annum  upon  the 
whole  amount  of  its  notes  which  shall  have  been  issued  in 
circulation  at  the  commencement  of  said  month."  Every  bank 
is  also  required  to  make  monthly  returns  to  the  Comptroller 
General,  and  for  neglect  of  this  duty  to  forfeit,  for  the  use  of 
the  State,  one  hundred  dollars  for  each  and  every  day's 
neglect;  and  the  1st  section  declares,  "that  the  provisions  of 
this  Act  shall  be  and  become  parts  of  the  charters  of  every 
bank  already  incorporated  within  this  State,  which  shall  accept 
the  same ;  and  also  of  every  bank  which  shall,  at  the  present 
or  any  succeeding  session  of  the  General  Assembly,  receive  a 
grant  of  a  charter/' 

For  the  suspension  of  specie  payments  or  neglect  to  make 
monthly  returns,  the  plaintiff  is,  therefore,  liable  to  the  .penal- 
ties provided  by  the  Act ;  and  on  the  authority  of  the  case  of 
Rex  vs.  Baggs,  (Skin.  429,)  it  has  frequently  been  decided, 
that  if  a  statute,  containing  provisions  which  are  of  a  private 
nature,  also  contains  provisions  for  the  forfeiture  of  penalties 
to  the  State,  it  is  a  public  Act. 

The  public  interests  affected  by  the  exercise  of  the  privileges 
granted  to  the  plaintiff:  the  incorporation  of  the  provisions  of 
a  public  Act  with  the  Act  establishing  the  Bank  of  Newberry, 
and  the  liability  of  the  corporators  to  a  forfeiture,  are  reasons 
which,  in  the  opinion  of  a  majority  of  this  Court,  sustain  the 
conclusion,  that  this  is  a  public  Act  which  the  Court  is  bound 
ex  officio  to  take  notioe  of,  and  that  it  was  not  necessary  to  set 
it  forth  in  the  pleadings. 

This  result  renders  it  unnecessary  to  consider  the  other 
question.  Some  members  of  the  Court  are  of  opinion  that 
private  Acts  must  be  set  forth  in  the  pleadings,  and  must  be 
proved  at  the  trial  by  an  examined  copy ;  while  other  members 
of  the  Court  hold,  that  in  actions  by  corporations  the  plea  of 
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the  general  issue  admits  the  character  in  which  the  plaintiff 
sues  and  dispenses  with  proof  at  the  trial. 

It  is  ordered,  that  the  nonsuit  be  set  aside. 

Motion  granted. 

Johnston,  Dunkin,  Dargan   and   Wardlaw,  CO.,  and 
Withers,  J.,  concurred. 

O'Neall,  Wardlaw  and  Whitneb,  JJ.,  did  not  hear  the 
argument. 

Motion  granted* 
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William  Evans  and  Wipe,  and  others,  vs.  J.  J.  Harllee, 
Administrator  of  A.  L.  Scarborough. 

Testator  loaned  to  his  wife  for  life,  one-seventh  of  his  negroes,  at  her  death  to  bo 
equally  divided  among  his  "  surviving  heirs,"  and  to  each  of  his  six  children  he 
loaned  one  other  seventh  part  for  life,  at  his,  the  child's  death,  to  go  to  his  lawful 
issue,  and  in  default  of  such  issue,  to  be  equally  divided  among  testator's  "  sur- 
viving heirs :" — On  the  death  of  one  of  the  children  without  issue,  held,  that 
testator's  widow  was  entitled  to  a  portion  of  his  share  as  purchaser,  she  being 
within  the  meaning  of  the  term,  "surviving  heirs." 

Testator,  who  died  in  1827,  directed  his  estate  to  be  kept  together  until  1830,  and 
(hen  to  be  divided  into  seven  parts,  his  widow  to  take  one  part  for  life,  with  re- 
mainder to  his  "  surviving  heirs,"  and  eaeh  of  his  six  ohildren  to  take  one  other 
seventh  part  for  life  with  remainder  in  case  of  his  or  her  death  without  issue  to 
testator's  "  surviving  heirs."  C.  O.,  one  of  the  children,  died  before  1830,  with- 
out issue.  In  1880,  the  estate  was  divided  into  six  parts,  the  widow  and  each  of 
the  five  ohildren,  then  living,  taking  one  part: — Held,  after  the  death  of  the 
widow  in  1858,  in  a  contest  between  the  remainder-men  under  the  will  and  a 
purchaser  from  her,  that  she,  the  widow,  became  entitled,  as  "  surviving  heir," 
upon  the  death  of  C.  G.  without  issue,  to  one  sixth  part  of  his  share  $  and,  far- 
ther, that  it  was  a  question  of  fact  for  the  jury  to  determine,  whether  in  the 
division  of  1830,  she  then  surrendered  her  absolute  interest  in  C.  G's  share,  and 
took  the  whole  she  received  under  the  limitations  of  the  will. 

At  the  division  of  1830,  a  considerable  amount  of  testator's  debts  were  unpaid,  and 
there  was  evidence  to  show  that  the  parties  to  the  division,  agreed  that  each 
might  sell  property  in  order  to  pay  up  his  or  her  portion  of  the  debts.  The 
widow  sold  two  negroes  reoeived  by  her  in  the  division,  and  after  her  death  this 
action  of  trover  was  brought  by  the  remainder-men  for  the  negroes  sold  by  her : 
— Held,  that  it  was  a  question  for  the  jury,  whether  such  agreement  existed,  and 
if  so,  that  it  bound  such  of  the  remainder-men  as  were  parties  to  it. 

BEFORE  GLOVER,  J.,  AT  MARION,  JULY,  EXTRA  TERM, 

1855. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  plaintiffs  sue  in  trover  to  recover  damages  for  the  con- 
version of  four  slaves,  Phoebe  and  her  children,  Brass,  Alfred 
and  Violet.  They  claim  a  right  of  property  in  these  slaves,  as 
remainder-men,  under  the  will  of  Thomas  Godbold,  dated  17  th 
May,  1825,  and  who  died  in  the  same  year. 
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"  Subject  to  the  direction,  that  his  estate  should  be  kept  to- 
gether till  1st  January,  1830,  for  the  support  of  his  wife  and 
three  daughters,  the  testator  disposes  of  his  property  as  fol- 
lows: 

" '  I  loan  to  Sarah  Godbold,  my  dearly  beloved  wife,  during 
her  natural  life,  all  that  part  of  land/  &c. ;  'also  one-seventh 
part  of  all  my  negroes,  to  be  selected  in  the  following  manner : 
the  whole  of  them  to  be  appraised  by  three  respectable  and 
disinterested  freeholders,  and  then  for  the  said  Sarah  Godbold, 
my  beloved  wife,  to  make  her  selection  agreeable  to  her  own 
choice/  &c. 

"After  sundry  gifts,  in  the  language  of  loans,  the  testator 
directs,  that  his  executors  shall  sell  certain  tracts  of  land,  and 
the  balance  of  his  lands  he  desires  shall  be  divided  into  six 
equal  parts,  and  devises  to  each  of  his  children  the  one-sixth 
part. 

" '  The  negroes,  stock,  and  all  the  property  that  I  may  be 
possessed  of,  at  my  decease,  to  be  divided  as  the  land.' 

"  *  Also,  it  is  my  will  and  desire  that  all  the  property  I  have 
loaned  to  my  wife  for  her  natural  life,  after  her  decease,  for  it 
to  be  equally  divided  among  my  surviving  heirs,  share  and 
share  alike ;  also,  all  the  property  that  I  have  loaned  to  my 
sons  and  daughters  before  mentioned,  after  he,  she,  or  they 
depart  this  life,  the  portion  allotted  he,  she  or  they,  shall  go  to 
the  lawful  issue  of  their  bodies ;  and  if  either  of  my  children 
shall  depart  this  life,  leaving  no  lawful  issue  of  their  body,  then 
the  whole  of  that  part  of  my  estate  allotted  to  he,  she  or  them, 
should  be  equally  divided  among  my  surviving  heirs.' 

"  The  testator  left  his  widow  Sarah  surviving  him  and  six 
children  :  Hugh,  Charles,  John,  Sarah  Ann,  who  married  the 
plaintiff,  William  Evans,  Mary,  who  married  James  Haselden, 
and  Elizabeth,  who  first  married  John  Haselden,  and  after  his 
death  David  Munro. 

"  Charles  died  in  1827  (before  the  period  fixed  for  the  divi- 
sion) unmarried  and  leaving  no  issue.    Elizabeth  died  in  1844, 
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leaving  Sarah  Jane,  (the  wife  of  C.  D.  Evans,)  Hugh  G.  Ha-< 
selden,  Gyrus  B.  Haselden,  James  0.  Munro,  and  Franklin  M. 
Munro,  the  issue  of  her  two  marriages,  surviving  her. 

"  The  period  limited  for  a  division  having  arrived,  and  there 
still  being  large  debts  against  the  v  testator  unsatisfied,  the 
widow,  and  surviving  children  who  were  then  of  age,  on  the 
26th  of  January,  1830,  signed  the  following  agreement  to  pro- 
tect D.  S.  Harllee,  surviving  executor,  from  liability  for  said 
debts: 

" '  We  the  undersigned,  as  legatees  in  said  will  mentioned, 
do  hereby  acknowledge  and  agree,  that  all  the  property  that 
has  been  received  and  allotted  to  us  individually,  (reference 
being  had  to  a  list  of  said  property  and  division,  hereunto  an- 
nexed, will  more  fully  appear,)  has  been  received  and  taken  by 
us,  by  the  consent  of  the  said  David  S.  Harllee,  by  way  of  loan, 
and  is,  and  shall  at  any  time  hereafter,  until  every  judgment, 
execution,  debt,  or  demand  against  the  estate,  or  for  what  said 
Harllee  is  responsible,  shall  be  fully  paid  and  satisfied,  with 
such  costs,  charges,  and  expenses  as  the  said  D.  S.  Harllee 
may  be  put  to  for  or  on  account  of  said  estate,  and  shall  be  at 
all  times  subject  to  his  control  and  management,  and  subject  to 
and  may  be  sold  by  him  or  by  the  sheriff,  for  or  on  account  of 
any  such  debt,  due,  or  demand  as  aforesaid.  We  further 
promise  and  agree,  at  any  time  when  required  by  said  Harllee, 
to  deliver  all  the  said  property  into  his  hands  or  possession,  or 
to  account  to  him  in  cash  its  full  value.  It  is  further  under- 
stood and  agreed,  that  when  all  the  debts  which  are  or  shall  or 
may  be  due  by,  for,  or  on  account  of  said  estate,  shall  have 
been  fully  paid  and  satisfied,  and  also  all  costs,  charges,  and  ex- 
penses for  or  on  account  thereof,  then  the  partition  and  division 
hereunto  annexed  shall  be  fully  confirmed  and  satisfied.  In 
caso  only  the  undersigned  shall  well  and  truly  pay  and  satisfy 
every  judgment,  execution,  debt,  or  demand  against  the  said 
estate,  or  which  has  or  may  be  contracted  by  the  said  Harllee 
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for  or  on  account  of  said  estate,  then  also  the  said  partition  and 
division  to  be  ratified  and  hereby  confirmed.' 

"  On  the  27th  January,  1830,  a  partition  of  the  negroes  was 
made  by  three  persons,  as  the  testator  directed,  who  state  that 
'  after  valuing  the  negroes,  and  complying  with  the  requisitions 
of  the  will,  the  following  negroes  were  allotted  to  the  following 
heirs,  viz. : 

Mrs.  Sarah  Godbold : 

Fool  Tom,  valued  at        .         .        $400 
Oassey,  $200,  Charles,  9400  .  600 

Daniel,  $400,  Caroline,  $425  .  825 

Phoebe  and  child,    •        •        •  850 


2,175 
Leaving  a  balance  due  widow,  3 


$2,178'       • 

"Which  was  the  one-sixth  of  the  value  of  the  negro  property. 

"  The  Commissioners  also  allotted  to  each  of  the  five  sur- 
viving children  a  share,  and  close  their  report  with  the  follow- 
ing certificate : 

"  *  We  do  certify  the  above  to  be  a  correct  statement  of  the 
division,  subject  to  the  agreement  signed  by  the  heirs  to  the 
executor,  this  27th  day  of  January,  1830.' 

"D.  S.  Harllee,  the  executor,  authorized  the  widow  and 
children  to  sell  such  property  as  they  could  spare  to  pay  debts, 
and  on  the  day  of  the  division,  and  in  the  presence  and  with 
the  approbation  of  D.  S.  Harllee,  some  of  the  children  sold  ne- 
groes which  had  been  allotted  to  them.  The  widow  said  she 
must  sell  to  pay,  as  she  had  no  money,  and  afterwards  she  sold 
Phoebe  and  her  child  Brass  to  Gen.  Wheeler,  who  owned  her 
husband,  for  three  hundred  and  twenty-five  or  three  hundred 
and  fifty  dollars. 

u  In  1841,  Phoebe  and  her  issue  were  sold  by  the  sheriff  of 
Marion,  by  virtue  of  executions  entered  in  his  office  against 
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Gen.  Wheeler,  and  purchased  by  the  defendant's  intestate,  A. 
L.  Scarborough ;  and  the  defendant  claims  to  hold  Phoebe  and 
her  issue  by  virtue  of  the  sheriff's  bill  of  sale. 

"  It  did  not  appear  that  D.  S.  Harllee,  the  executor,  had 
paid,  or  was  likely  to  be  made  liable  for  any  of  the  debts  of  his 
testator. 

"When  the  partition  of  the  negroes  was  made,  the  one-sixth 
was  allotted  to  the  widow  without  reference  to  the  interest  or 
share  of  Charles,  the  deceased  son ;  and  the  executor  stated 
that  what  was  done  was  with  the  approbation  of  all  the  heirs. 

"  Sarah  Godbold,  the  widow,  died  the  5th  of  January,  1853, 
and  A.  L.  Scarborough  in  February,  1853,  in  possession  of 
Phoebe  and  her  children. 

"  The  jury  was  instructed,  that  Sarah  Godbold,  the  widow, 
received  the  negroes  allotted  to  her  in  the  partition  under  the 
limitation  expressed  in  the  will,  and  that  her  interest  was  only 
for  life.  That  a  purchaser  from  her  could  claim  no  greater 
interest,  and,  that  on  her  death  the  remainder  vested  in  the 
plaintiffs.  That  on  the  death  of  Charles  Godbold,  his  share 
was  limited  over  to  his  brothers  and  sisters,  and,  that  the  widow 
was  not  entitled  to  any  portion  of  it.  That  the  consent  of  the 
executor  to  the  sale  of  Phoebe  and  her  children  was  only  neces- 
sary to  the  vesting  of  the  legacy,  and  could  not  confer  on  the 
purchaser  a  greater  interest  than  the  widow  had  under  the  will. 
That,  if  any  portion  of  the  share  of  Charles  Godbold  was  em- 
braced in  the  lot  of  the  widow,  (and  there  was  no  evidence 
showing  that  Phoebe  and  her  child  constituted  a  part,)  the 
whole  was  received  by  her,  and  regarded  by  the  executor, 
children,  and  commissioners,.as  her  share  under  the  limitations 
of  the  will,  and,  that  she  had  no  absolute  property  in  any  of 
the  negroes  composing  her  lot.  That  the  conditional  assent  of 
the  executor  to  the  vesting  of  the  legacy  was  for  his  protection, 
and,  that  neither  he  nor  the  creditors  are  parties  to  this  suit ; 
and,  that  his  consent  to  the  sale  of  Phoebe  and  her  child  by  the 
widow  after  the  partition,  was  evidence  of  his  assent  to  the 
Vol.  IX— 33 
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vesting  of  these,  and  enabled  her  to  dispose  of  her  interest  in 
them. 

"  The  jury  gave  a  verdict  for  the  plaintiffs  for  the  value  of 
the  negroes." 

The  defendant  appealed,  and  moved  for  a  new  trial  on  the 
grounds : 

1.  Because  Sarah  Godbold  was  entitled  to  the  sixth  of  the 
estate  of  Charles  Godbold,  either  under  the  will  of  Thomas 
Godbold,  or  under  the  Acts  providing  for  the  distribution  of 
intestates'  estates,  and  his  Honor  ruled  erroneously  to  the  con- 
trary. 

2.  Because,  by  the  partition  of  the  estate  of  Thomas  God- 
bold, made  in  1830,  a  portion  of  the  negroes  of  the  estate  of 
Charles  Godbold,  to  which  he  was  entitled  under  the  will  of 
Thomas  Godbold,  was  in  fact  set  apart  to  Mrs.  Sarah  God- 
bold, and  his  Honor  charged  the  jury  erroneously  to  the  con- 
trary. 

3.  Because  his  Honor  did  not  submit  to  the  jury  the  question 
of  fact,  whether  any  portion  of  the  negroes  received  by  Mrs. 
Godbold,  under  the  partition  in  1830,  were  received  by  her  as 
part  of  the  estate  of  Charles  Godbold,  and  erroneously  in- 
structed the  jury,  that  if  the  fact  were  conceded,  it  could  not 
affect  the  rights  of  the  plaintiffs. 

4.  Because,  under  the  agreement  and  partition  of  negroes  in 
January,  1830,  the  executor  of  Thomas  Godbold  did  not  assent 
to  the  investing  of  the  legacies,  as  the  jury  were  instructed  by 
the  Court :  but  the  negroes  were  delivered  to  the  legatees  as  a 
loan,  subject  to  the  payment  of  debts  then  outstanding  to  a 
large  amount;  also  subject  to  the  control  of  the  executor,  to  be 
sold  by  him,  by  the  legatees  under  his  direction,  or  the  sheriff; 
and  his  Honor  should  have  instructed  the  jury  that  the  plain- 
tiffs, if  entitled  to  recover  at  all,  could  only  recover  subject  to 
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the  payment  of  the  amount  of  the  debts  assumed  by  Mrs* 
Godbold. 

5.  Because  the  negroes  Phoebe  and  Brass  were  sold  by  Mrs. 
Godbold  in  1830,  a  short  time  after  the  partition,  and  before 
the  birth  of  the  other  negroes  sued  for,  with  the  view  of  paying 
in  part  the  portion  of  debts  of  the  estate  of  Thomas  Godbold, 
assumed  by  her  pursuant  to  the  understanding  and  agreement 
between  all  the  heirs  of  Thomas  Godbold  and  the  executor  before 
and  after  the  partition  was  made;  that  the  sale  was  made  by 
the  direction  of  the  executor,  and  was  approved  by  him,  where- 
by a  good  and  legal  title  vests  in  the  purchaser  under  whom 
the  defendant  claims ;  and  his  Honor  erroneously  instructed  the 
jury  to  the  contrary,  and  also  instructed  them  that  whether  the 
sale  was  made  by  Mrs.  Godbold,  or  the  executor,  with  the  con- 
sent of  the  other  heirs  and  legatees  in  1830,  the  rights  of  the 
plaintiffs  were  not  thereby  affected. 

6.  Because  it  is  a  reasonable  conclusion,  after  the  lapse  of 
twenty-four  years,  and  under  the  evidence  in  this  case,  that  the 
sale  of  the  negroes  to  Wheeler  in  1830,  was  by  the  direction 
and  assent  of  the  parties  then  interested,  was  made  for  payment 
of  debts,  and,  that  an  order  for  sale  had  been  made  by  some 
competent  legal  authority ;  and,  his  Honor  should  have  so  in- 
structed the  jury. 

Dargan,  for  appellant.  Whether  the  limitation  over  to 
"  surviving  heirs,"  after  the  death  of  a  child,  is  good  or  not, 
the  widow  was  entitled,  upon  the  death  of  Charles,  to  one-sixth 
of  his  share,  absolutely.  But  the  limitation  over  is  good,  and 
she  is  entitled  as  surviving  heir.  Evans  vs.  Godbold,  6  Rich. 
Eq.  26 ;  Freeman  vs.  Knight,  2  Iredell,  72 ;  Seabrook  vs.  Sea- 
brook,  McM.  Eq.  205;  Templeton  vs.  Walker,  3  Rich.  Eq. 
543;  Rochelle  vs.  Tompkins,  1  Strob.  Eq.  114;  McOorkle  vs. 
Black,  7  Rich.  Eq.  407.    The  share  of  Charles  was  divided 
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with  the  rest  of  the  negroes.  There  is  no  proof  that  she  sur- 
rendered her  absolute  interest  in  that  share.  That  is  a  ques- 
tion of  fact,  and  should  have  been  submitted  to  the  jury.  Upon 
the  fourth  and  fifth  grounds  of  appeal  he  cited  Rees  vs.  Holmes, 
5  Rich.  Eq.  ;  Matheny  vs.  Q-ist,  2  Hill,  Gh.  70 ;  Moore  vs. 
Barry,  2  Bail.  504. 

Inglis,  contra.  Upon  the  death  of  Charles,  was  the  widow 
entitled  to  a  portion  of  his  share?  Not,  unless  she  comes 
within  the  meaning  of  the  words  "  surviving  heirs,"  of  the  tes- 
tator. The  word  heir  is  not,  properly  speaking,  applicable  to 
a  widow.  The  provision  made  for  her  is  in  lieu  of  dower.  She 
takes  by  election — she  is  an  heir  by  election,  and,  if  she  takes 
dower  she  is  not  an  heir.  Testator  could  hardly  have  meant 
such  an  heir  as  that.  But  the  context  shows  that  he  meant 
children.  Braihford  vs.  Hey  ward,  2  Des.  33;  Ramsey  ts. 
Joyce,  McM.  Eq.  236 ;  Bailey  vs.  Patterson,  3  Rich.  Eq.  156 ; 
Holrnan  vs.  Fort,  3  Strob.  Eq.  66 ;  Oswald  vs.  Q-ivens,  Rich. 
Eq.  Cas.  326.  There  is  nothing  to  show  that  the  widow  re- 
ceived the  negroes  sued  for  as  part  of  Charles'  share.  She 
took  them  under  the  will  as  part  of  her  share.  Nor  is  there 
any  evidence  of  assent  to  her  selling.  The  written  paper  shows 
the  agreement  of  the  parties,  and  beyond  that  it  would  be  un- 
safe to  go.  He  further  cited  5  Stat.  109;  2  Bay,  321 ;  6  Stat. 
238 ;  Brown  vs.  Wood,  6  Rich.  Eq.  155. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Thomas  Oodbold,  who  died  in  1825,  directed 
by  his  will,  that  his  estate  should  be  kept  together  until  1830 ; 
that  his  negroes  should  then  be  appraised,  by  three  freeholders, 
with  a  view  to  divide  them  into  seven  parcels,  one  of  which 
parcels  he  lent  to  his  wife,  during  her  natural  life — and  one  he 
lent  to  each  of  his  six  children  for  life,  remainder  to  issue  of 
his  or  her  body,  and  in  default  thereof,  to  be  equally  divided 
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among  his  "surviving  heirs;"  and  the  share  lent  to  his  wife 
was,  at  her  decease,  to  be  equally  divided  among  his  surviving 
heirs,  share  and  share  alike.  Before  1830,  Charles,  one  of  the 
legatees  and  a  son  of  the  testator,  died,  leaving  no  issue,  where* 
by  his  share  was  cast,  by  the  will,  upon  the  "  surviving  heirs," 
as  remaindermen.  In  1$30,  (January,)  the  negroes  were  divided 
into  six  parcels,  and  not  seven,  and  his  widow,  Sarah  Qodbold, 
received  one  parcel,  being  a  sixth,  among  them  Phoebe  and 
child.  She  sold  Phebe  and  child  in  April,  1830,  to  E.  B. 
Wheeler,  for  the  full  value  of  an  absolute  not  a  life  estate,  and 
from  Wheeler,  by  sheriff's  sale,  Scarborough,  the  defendant's 
intestate,  acquired  Phebe  and  her  issue.  At  the  time  of  the 
division,  a  considerable  aggregate  of  debts,  (perhaps  as  much 
as  seven  thousand  dollars,)  resting  upon  the  estate  of  Thomas 
Godbold,  in  the  hands  of  David  S.  Harllee,  remained  unsatis- 
fied, one  at  least,  in  favor  of  Gibson,  being  in  execution.  The 
executor  would  not  consent  to  part  with  the  legal  dominion 
over  the  negroes;  nor  with  the  possession,  except  on  terms: 
whereupon,  the  legatees,  the  widow  included,  all  of  full  age, 
the  married  females  represented  by  their  husbands,  entered 
into  a  written  stipulation,  whereby  they  acknowledged  that 
they  reoeived  the  property  allotted  to  them  individually  by 
consent  of  the  executor,  as  a  loan  from  him,  and  that  it  should, 
at  all  times  thereafter,  be  subject  to  his  control  and  manage- 
ment, and  to  sale  by  him,  or  the  sheriff,  to  meet  any  judgment, 
execution,  debt,  or  demand  against  the  estate,  then  known  or 
afterwards  to  appear,  and  costs,  charges  and  expenses  incident 
thereto :  and  they  engaged  to  deliver  the  negroes  to  him  at 
any  time,  when  he  required  it,  or  to  account  to  him,  in  cash, 
for  the  full  value:  the  partition  then  agreed  upon  was  to  become 
confirmed  only  when  all  debts  for  which  the  estate  was  liable, 
with  costs  and  charges,  were  fully  paid  and  satisfied. 

The  share  assigned  to  the  widow,  Sarah,  and  received  by 
her,  was  estimated  at  two  thousand  one  hundred  and  seventy- 
eight  dollars ;  she  agreed  to  pay  a  portion,  perhaps  about  one 
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thousand  dollars,  of  the  execution  in  favor  of  Gibson ;  each  of 
the  other  legatees  was  to  pay  a  portion  of  the  debts  resting 
upon  the  testator's  estate.  There  was  evidence  that  the  widow 
said,  at  the  time,  she  could  not  pay  without  selling  property, 
and  announced  a  design  to  sell  Phoebe  and  child  to  Wheeler, 
who  owned  the  woman's  husband.  The  executor  said,  sell 
property  then.  It  was  also  in  evidence,  that  on  the  very  occa- 
sion, when  the  parties  were  engaged  in  making  the  division, 
John  M.  Godbold  sold  some  negroes  he  received  to  a  creditor 
of  the  estate,  for  full  value,  and  one  of  these  plaintiffs  bought 
them  from  that  creditor.  There  was  evidence,  that  Haselden, 
who  married  one  of  the  testator's  daughters,  sold  to  Evans, 
who  had  married  another,  on  the  occasion  of  the  partition,  a 
little  negro,  assigned  to  his  wife's  share.  There  was  evidence 
calculated  to  show,  that  the  executor  said  the  parties  who  could 
not  otherwise  pay  the  portions  of  debt  allotted  to  them,  must 
sell  property  for  that  purpose ;  and  from  the  presence  of  the 
executor,  and  all  the  legatees,  from  what  was  said  by  some, 
and  done  by  others,  a  question  of  fact  was  presented,  on  the 
trial,  whether  each  tenant  for  life,  legatees  under  the  will,  was 
authorized  by  the  executor  with  the  assent,  express  or  implied, 
of  all  the  other  tenants  for  life  and  contingent  remaindermen, 
to  sell  the  absolute  estate  in  so  much  of  the  property  allotted 
as  might  be  necessary  to  pay  the  apportioned  debt,  left  and 
existing  as  a  common  burthen,  to  do  which  would,  by  some 
other  process,  have  involved  a  sale  of  property.  On  the  5th 
April,  1830,  Gibson's  execution  was  credited  with  two  hundred 
and  twenty-five  dollars,  as  paid  by  Sarah  Godbold,  the  widow. 
It  was  under  these  circumstances  the  jury  were  instructed, 
that  in  all  the  negroes  received  by  the  widow,  and  vendor  to 
Wheeler,  she  received  only  a  life  estate,  and  a  purchaser  from 
her  could  gain  no  more  than  her  life  estate  against  these  plain- 
tiffs, who  are  remaindermen  since  her  death  in  1853:  that 
Charles  Godbold's  share  was  limited  to  his  brothers  and  sis- 
ters, and  the  widow  took  no  part  of  it — that  is,  she  was  not  a 
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"surviving  heir,"  under  the  will ;  that  she  must  be  regarded  as 
having  received  any  interest  derived  from  Charles'  share,  as 
she  did  the  nest  of  the  interest  she  took,  that  is,  under  the  will, 
for  life  only;  and  that  the  assent  of  the  executor  to  the  vesting 
of  her  legacy  or  to  the  sale  of  Phoebe  and  child,  was  not  an 
assent  authorizing  her  to  sell  more  than  her  life  estate. 

The  Court  of  Errors  have  been  called  upon  to  inquire  and 
determine,  whether  these  instructions  were  correct. 

When  Charles  Godbold  died,  in  1827,  without  issue,  his 
share  of  negroes,  one-seventh,  then  not  set  apart,  fell,  under 
the  terms  of  the  will,  to  such  remaindermen  as  belonged  to  the 
class  of  " surviving  heirs"  of  the  testator.  This  Court  enter- 
tains no  doubt  that  the  widow  was  one  of  them;  and  it  is 
content  to  refer  to  the  reasoning,  and  authorities  cited,  which 
tend  to  this  conclusion,  to  be  found  in  Evans  and  others  vs. 
Godbold  and  others,  6  Rich.  Eq.  26. 

Then  when  the  partition,  such  as  it  was,  was  made  in  1830, 
if  a  share  had  been  severed,  as  that  which  had  been  bequeathed 
to  Charles  Godbold,  the  widow,  (who  is  the  defendant's,  that  is, 
Wheeler's,  vendor,)  would  have  been  entitled  to  a  portion  of 
such  share,  that  is,  one-sixth,  in  absolute  right;  and  if 
she  had  sold  that  portion  to  Wheeler,  he  would  have  pur- 
chased the  entire  interest  in  so  much.  Such  severance,  how- 
ever, as  for  Charles'  share,  and  such  distribution  of  it,  were 
not  made.  Nothing  was  said  about  it.  The  division  was  made 
as  though  such  interest  in  Charles  had  never  existed ;  the 
division  was  into  six,  not  seven  parts.  On  the  Circuit,  it  was 
ruled  as  a  judicial  conclusion,  that  this  operated  to  extinguish 
the  absolute  interest  in  remainder,  of  the  widow,  in  Charles' 
share,  by  merging  it  into  the  life  interest  which  was  taken  by 
her  by  direct  bequest.  This  conclusion  depended  upon  nega- 
tive, not  positive  evidence ;  for  nothing  was  said,  in  the  written 
agreement  or  otherwise,  showing  such  purpose.  We  think  this 
was  properly  examinable  by  the  jury.  It  may  have  been  a 
consideration  leading  to  an  authority  by  all  to  each  to  sell  for 
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payment  of  debts  assigned,  as  defendant  nrges  in  another 
branch  of  his  defence.  Suppose  it  should  be  fonnd  by  the 
jury,  that  the  widow  did  act  surrender  her  absolute  interest  in 
remainder  in  her  portion  of  what  was  Charles'  share,  that  is,  in 
one-sixth  of  one-seventh  of  the  negroes,  or  one-forty-second  part 
of  the  whole,  then  that  absolute  interest  in  remainder,  not  being 
severed,  was  diffused  among  the  whole  of  the  negroes  assigned 
to  her,  inhered  in  each  and  every  of  them,  and,  by  virtue  of 
that  particular,  absolute,  but  undivided  interest,  she  was 
tenant  in  common  (so  to  speak)  with  other  remaindermen,* 
that  is  to  say,  with  the  plaintiffs,  if  they  be  such,  and  upon 
alienation  introduced  the  vendee,  that  is,  the  defendant,  into 
that  relation.  Pretermitting  all  that  might  be  said,  upon  such 
a  state  of  facts,  upon  the  question  of  nonsuit  in  an  action  of 
trover  by  one  tenant  in  common  against  another,  it  is  enough 
for  the  present  to  know  that  the  case  may  be  capable  of  such 
a  phase,  in  the  hands  of  the  jury,  as  may  show  a  certain  exist* 
ing  legal  right  and  interest  in  the  defendant,  operating  at  least 
to  reduce  the  damages — the  benefit  of  which  he  has  not  had  on 
the  Circuit. 

But  there  is  another  branch  of  this  case  to  be  considered, 
and  it  is  independent  of  the  question,  whether  the  executor 
assented  to  the  legacies  or  not.  If  the  executor  and  the  lega- 
tees agreed  that  the  widow  might  sell  an  absolute  right,  and 
the  sale  to  Wheeler  by  her  was  according  to  and  in  pursuance 
of  the  agreement,  then  the  sale  conveyed  a  valid  title  to  Phoebe 
and  child,  and  all  those  of  the  present  plaintiffs  who  were  *ui 
juris  at  the  time  of  such  agreement,  are  bound  by  it,  and 
cannot  now  dispute  the  right  transferred  by  the  sale.  The 
children  of  Mrs.  Haselden,  afterwards  Mrs.  Munro,  who  are  co- 
plaintiffs,  may  be  capable  of  disaffirming  the  agreement  of  their 
ancestor,  authorizing  the  sale  (which  will  be  the  effect  of  the 
death  of  the  husband  of  a  legatee  in  remainder,  feme  covert, 
before  the  interest  in  remainder  accrued  to  the  wife;)  but  those 
of  the  plaintiffs  who  are  not  in  that  condition,  are  bound  by  the 
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agreement,  authorizing  the  sale  in  question,  it  they  ever  made 
it.  Assuming  such  agreement  made,  binding  upon  some  of  the 
plaintiffs  and  not  upon  others,  the  question  may  arise,  how  the 
whole  can  become  joint  plaintiffs  in  trover.  No  verdict  ean 
be  given  for  those  who  have  no  right  to  damages,  and  the  joint 
plaintiffs  cannot  be  severed  in  a  verdict. 

At  the  time  of  the  division  the  parties  were  capable  to  con- 
tract, and  confer  an  authority  upon  each  other,  the  executor 
assenting,  to  sell  a  negro  absolutely,  to  pay  debts — all  the 
negroes  were  liable  to  creditors — all  were  under  the  lien  of 
Gibson's  execution,  and  any  other  that  may  have  existed: 
negroes  were  sold,  on  the  day  of  division,  by  a  life  tenant,  for 
full  value,  with  the  knowledge,  it  is  testified,  of  executor  and 
all  others  in  interest,  and  a  debt  of  the  testator  deducted  from 
the  purchase  money:  the  widow's  share  little  exceeded  two 
thousand  dollars,  and  she  undertook  to  pay  one  thousand  dol- 
lars of  debt — the  remaindermen,  the  plaintiffs,  have  received 
from  her  estate  all  she  got  in  the  partition  with  increment, 
except  the  negroes  in  question,  sold  to  Wheeler — the  executor 
stipulated  that  the  possession  was  granted  as  a  loan,  and  that 
he  retained  the  power  to  reclaim  any  negro  and  to  sell  the 
same  for  the  payment  of  debt  or  other  proper  demand  against 
him,  and  could,  therefore,  authorize  another  to  do  what  he 
could  himself  lawfully  do — that  was  done  by  the  widow  which 
he  could  have  done  by  the  agreement,  and  the  money  was 
applied  in  exoneration  of  the  entire  estate  and  of  the  executor 
— from  all  which,  it  is  the  judgment  of  this  Court,  the  defend- 
ant should  have  been  permitted  to  draw  an  argument  for  the 
jury  on  the  question,  whether  the  sale  to  Wheeler,  by  the 
widow,  was  not  by  virtue  of  competent  and  sufficient  authority 
in  her  vested,  and  now  binding  upon  these  plaintiffs,  or  some 
of  them. 

As  to  the  requirements  of  the  executor's  law,  that  to  make 
valid  sales,  he  shall  derive  authority  from  the  will,  the  Ordi- 
nary or  some  competent  Court,  it  is  enough  to  say,  that  this 
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course  may  be  dispensed  with  by  those  who  are  competent  to 
make  a  valid  agreement  to  that  effect,  by  proper  age  and  intel- 
lectual capacity,  and  whom  the  provisions  of  that  law  were 
intended  to  protect.  Yet  the  jury  were  instructed  that,  as 
matter  of  law  and  fact,  the  widow  could  sell  no  more  than  her 
life  estate.  In  this  there  was  error,  and, 
It  is  ordered,  that  a  new  trial  be  granted. 

Johnston,   Dunkin,   Dargan    and  Wajldlaw,  CO.,  and 
Wardlaw  and  Whitner,  JJ.,  concurred. 

Motion  granted. 
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The  Commissioner  in  Equity  vs.  William  Smith. 

To  a  bond  given  to  tbe  Commissioner  in  Equity  for  the  purchase -money  of  a  negro 
Bold  for  partition  under  the  decree  of  tne  Court,  unsoundness  at  the  time  of  the 
sale  is  a  good  defence. 

Such  defence  proceeds,  not  on  the  ground  of  cross-action  for  breach  of  warranty, 
but  on  the  ground  of  failure  of  consideration. 

BEFORE  O'NEALL,  J.,  AT  YORK,  FALL  TERM,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  This  was  an  action  on  the  bond  of  the  defendant,  given  for 
the  purchase-money  of  a  negro  woman  and  her  son,  sold  for 
partition,  under  the  decree  of  the  Court  of  Equity. 

"  The  defence  was  the  unsoundness  of  the  woman.  I  was 
aware  of  the  case  decided  at  the  last  Term  in  Columbia,  in 
which  it  was  held  that  there  was  no  warranty  at  a  Commis- 
sioner's sale  of  lands,  and  I  confess  that  there  can  be  little 
reason  that  the  same  jules  should  not  apply  to  personalty. 
Yet  it  has  been  held  in  so  many  cases  of  sales  by  authority  of 
law,  as  administrator's  and  executor's,  that  the  defence  of 
unsoundness  may  be  set  up  to  suits  brought  upon  bonds  or 
notes  given  for  property  so  sold,  (and  it  seemed  to  me  there 
was  no  difference  between  such  cases  and  that  before  the 
Court,)  that  I  thought  it  was  best  to  hold  that  the  defence  was 
admissible.  Accordingly  I  allowed  it,  and  the  jury  under  a 
very  favorable  charge  from  me  in  favor  of  the  plaintiff,  found 
the  unsoundness  and  allowed  a  discount  of  two  hundred  and 
fifty  dollars." 

The  plaintiff  appealed,  and  moved  for  a  new  trial  on  the 
grounds : 

1.  Because  the  bond  sued  on,  was  given  for  the  purchase- 
money  of  negroes,  sold  by  order  of  the  Court  of  Equity,  by 


616  APPEALS    AT    LAW. 

Commissioner  w.  Smith. 

plaintiff,  Commissioner  of  said  Court,  for  distribution  amongst 
certain  persons,  and  it  is  submitted  at  such  sale  the  rule  of 
caveat  emptor  applies,  and  the  law  implies  no  warranty  of 
soundness. 

2.  Because  his  Honor  erred,  it  is  submitted,  in  holding  that 
if  the  negroes  for  which  the  bond  sued  on  was  given,  were 
unsound,  the  defendant  was  entitled  to  a  discount  to  the  extent 
of  such  unsoundness,  on  the  ground  of  failure  of  consideration. 

3.  Because  the  verdict  of  the  jury  was  against  and  without 
evidence  to  sustain  it. 

After  argument  in  the  Law  Court  of  Appeals,  the  case  was 
referred  to  this  Court,  where  it  was  now  heard. 

Williams,  for  appellant,  cited  Commissioner  vs.  Thompson, 
4  McC.  434 ;  Fuller  vs.  Fowler,  1  Bail.  76 ;  Evans  vs.  Bendy, 
2  Sp.  9 ;  Rogers  vs.  Horn,  6  Rich.  361 ;  Barkley  vs.  Bark* 
ley,  Harp.  441 ;  Tunno  vs.  Find,  121 ;  Herbemont  vs.  Sharp, 
2  McC.  264 ;  2"  Brev.  105 ;  PrescoU  vs.  Holmes,  7  Rich. 
Eq.  9. 

WitJierspoon,  contra,  cited  Rupert  vs.  Bunn,  1  Rich.  101 ; 
Chit,  on  Con.  352 ;  2  Brev.  268 ;  Eastland  vs.  Langshom,  1 
N.  &  McC.  194. 


The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  case  of  Rogers  vs.  Horn,  6  Rich.  869, 
does  not  conclude  this  case,  for  that  case  proceeded  upon  the 
ground,  that  in  the  sale  of  land  made  by  a  Commissioner  in 
Equity,  for  partition,  there  was  no  warranty,  and  that  to  the 
bond  given  for  the  purchase-money,  an  outstanding  incum- 
brance, such  as  dower,  which  had  been  set  up  and  recovered 
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against  the  purchaser,  could  not  be  set  off  as  a  discount,  or 
allowed  as  a  failure  of  consideration.  For  there  is  a  material 
distinction  between  real  and  personal  estate  as  to  the  warranty. 
In  real  estate,  the  warranty  rests  in  deed :  in  personal  estate 
it  may  be  by  parol,  or  by  implication.  This  distinction  is 
enough  for  my  present  purpose,  but  I  may  be  permitted,  I 
trust,  to  say,  that  I  regret  the  decision  in  Rogers  vs.  Horn. 
For  unquestionably  from  Gray  vs.  Handkinson,  1  Bay,  278, 
such  defences  have  been  allowed.  In  the  early  cases,  it  was 
allowed  even  upon  the  mistaken  notion,  that  the  doctrine,  "  a 
sound  price  warrants  a  sound  commodity,"  applied  to  land, 
and  afterwards,  as  a  failure  or  want  of  consideration.  The 
very  distinction  undertaken  to  be  maintained  in  Rogers  vs. 
Horn,  to  wit.,  that  misrepresentation  jras  necessary  to  be 
shown,  in  order  to  let  in  the  defence,  would  have  been  sufficient 
for  that  case.  For  in  all  the  cases,  where  misrepresentation 
is  alluded  to,  it  is  not  pretended  that  a  wilful  misrepresentation 
was  necessary.  It  was  enough,  if  the  land  sold  did  not  turn 
out  to  be  what  it  appeared  to  be  in  quantity,  title  or  purpose. 
As  in  Richardson  vs.  Pearson,  the  land  was  sold  for  partition 
between  Delilah  Perry,  a  lunatic,  and  the  executors  of  Aaron 
Cates :  it  was  purchased  at  the  Commissioner's  sale  by  Robert 
R.  Pearson.  The  defect  in  the  title  of  the  lunatic  was  not 
known  at  the  time  of  the  sale  or  for  years  after :  the  defendant 
was  in  possession,  had  paid  a  large  part  of  the  purohase-money, 
and  yet  the  defect  in  the  title  being  made  apparent,  the  Court 
held  it  was  allowable  as  failure  of  consideration,  and  thereby 
the  whole  contract  was  rescinded. 

Having  referred  thus  to  Rogers  vs.  Horn,  more  for  the  pur- 
pose of  expressing  now,  (what  I  would  have  done  if  I  had  been 
present  at  its  decision,)  my  dissent  from  its  reasoning  and 
conclusion,  I  proceed  to  consider  the  case  before  us. 

The  jury  have  found  that  the  woman  sold  by  the  Commis- 
sioner for  partition  was  unsound:  and  have  allowed  the 
defendant  a  discount,  or  rather   have  deducted   from  the 
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'  purchase-money  secured  by  the  bond  in  suit,  two  hundred  and 
fifty  dollars,  on  account  of  such  unsoundness. 

The  question  is,  whether  the  judge 'below  was  right  in  telling 
the  jury,  that  if  the  unsoundness  at  the  sale  was  established, 
they  might  abate  the  price  according  to  it  ? 

For  more  than  forty  years,  that  I  have  been  concerned  in 
the  administration  of  justice,  as  a  lawyer  and  judge,  I  have 
never  doubted,  that  such  was  the  law  of  South  Carolina. 
Beyond  all  doubt,  it  is  true,  that  in  compulsory  sales  made  by 
operation  of  law,  the  rule  caveat  emptor  applies.  But  if  a 
sheriff  sells,  as  the  agent  of  another,  I  do  not  perceive  why  his 
public  character  should  protect  his  principal.  I  am,  however, 
anticipating,  what  will  more  properly  arise  in  another  part  of 
this  opinion. 

The  question  which  I  propose  first  to  discuss,  is,  how  is  a 
defence  of  this*  kind  against  the  payment  of  the  purchase* 
money  regarded  ?  is  it  regarded  as  a  cross-action  predicated 
of,  or  necessarily  resting  on  a  cause  of  action,  or  is  it,  as  a 
failure  of  consideration  ? 

All  of  our  cases,  when  properly  examined,  consider  it  in  this 
last  point  of  view,  suggested  by  the  question. 

Gray  vs.  ffandkinson,  1  Bay,  278,  was  an  action  to  recover 
the  purchase-money  of  a  tract  of  land.  The  defence  was,  that 
there  was  a  mill  seat  on  the  land  purchased,  which  was  covered 
by  an  elder  grant,  and  therefore  the  purchaser's  title  so  far 
failed.  The  Court  held,  that  whether  the  vendor  knew  or  not 
of  the  defect,  the  defence  was  admissible  as  an  equitable  one ; 
that  if  the  defect  operated  to  defeat  the  purpose  for  which  the 
land  was  bought  it  would  rescind  the  whole  contract ;  and  if  it 
did  not,  then  the  party  retaining  the  land  was  to  be  compen- 
sated for  his  loss  by  deducting  from  the  purchase-money,  as 
much  as  it  (the  loss)  was  worth.  It  will  be  observed,  that 
that  case  adopted,  and  carried  into  the  defence  of  a  law  case, 
a  well  known  and  a  constantly  practised  principle  of  equity, 
that  on  an  application  for  specific  performance,  the  contract 
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would  be  altogether '  rescindod,  or  compensation  be  made- 
according  to  the  nature  of  the  defect  relied  on,  as  a  defence. 
This  was  recognized  by  Judge  Johnson,  when,  in  Brickell  vs. 
Means,  2  Hill,  657,  he  referred  to  Caldwell  vs.  Briggs,  decided 
in  the  Court  of  Equity,  to  show  that  a  mistaken  representation 
(not  wilful)  of  the  quantity  of  woodland  on  a  tract  sold  was  a 
ground  for  compensation,  and  that  the  same  would  be  a  good 
defence  at  law. 

The  State  vs.  Gaillard,  2  Bay,  11,  it  seems  to  me  put  the 
defence  on  the  same  ground,  although  it  is  true,  in  that  case, 
Judge  Burke  spoke  of  the  rule,  that  a  sound  price  warranted  a 
sound  commodity,  as  also  applying  to  it. 

The  case  there,  it  will  be  remembered,  was  on  a  bond  given 
to  the  Commissioners  of  confiscated  estates  for  a  tract  of  land 
sold  by  them.  A  plat  presented  at  the  sale  represented  a  fine 
stream  of  water  running  through  the  land  with  a  mill-seat  on 
it.  The  mill-seat  was  the  great  object  of  the  purchase ;  it 
turned  out  that  there  was  no  such  stream,  but  it  was  not  pre- 
tended that  the  Commissioners  knew  anything  about  it,  or 
were  guilty  of  any  wilful  misrepresentation.  There  was  no 
warranty  in  their  deed.  Yet  the  defence  was  allowed.  How  ? 
It  is  plain  it  was  not  on  the  ground  of  fraud",  for  there  is  no 
fraud  where  the  vendor  no  more  than  the  vendee,  knows 
nothing  about  the  thing  sold.  It  was  on  the  ground  that  the 
thing  sold,  the  land,  was  not  in  point  of  fact  such  as  it 
appeared  to  be  at  the  sale.  This  it  is  manifest  was  mere 
failure  or  want  of  consideration,  and  no  more.  For  the  State 
was  not  liable  to  an  action  on  any  warranty,  express  or 
implied,  and  it  could  not  therefore  be  set  up  as  a  discount,  if 
considered  as  a  cross-action. 

Without  reasoning  further  from  the  case,  I  appeal  to  the 
words  of  the  Judge  who  pronounced  the  judgment.  Judge 
Bay  tells  us  that  Burke,  J.,  who  delivered  the  judgment,  said, 
"  that  a  sound  price  warranted  a  sound  commodity — and 
whenever  there  is  a  failure  of  consideration,  a  misrepresenta- 
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tion,  or  concealment  of  material  circumstances,  it  vitiates  the 
contract  in  toto,  or  entitles  the  party  to  such  a  reasonable 
abatement,  in  the  price  of  the  thing  sold,  or  demanded,  as 
would  make  him  full  reparation  for  any  injury  sustained  by 
reason  of  such  unsoundness,  failure,  misrepresentation  or  con- 
cealment, according  to  the  nature  and  circumstances  of  such 
case." 

In  that  case,  we  are  further  told  by  the  venerable  reporter, 
that  Judge  Burke  adopted  the  civil  law,  that "  when  the  defects 
of  a  thing  sold  were  unknown  to  the  seller  he  shall  be  bound 
not  only  to  take  it  back  but  to  indemnify  the  purchaser  or 
buyer  as  to  all  the  charges  the  sale  has  put  him  to." 

In  Eastland  vs.  Longshore,  (reported  as  Longshorn,)  1  N, 
&  McG.  194,  Judge  Johnson,  as  far  back  as  1818,  in  speaking 
of  the  rule  which  let  in  a  defence  of  unsoundness  against  a  bond 
or  note  given  for  the  purchase  of  property  under  a  sale  made 
by  authority  of  law,  as  in  sales  by  sheriffs,  executors  or  ad- 
ministrators, said  that,  "  the  rule  is  predicated  on  a  failure  or 
want  of  consideration  rather  than  fraud  or  deceit."  He  put 
persons  thus  selling  on  the  footing  of  a  private  agent,  who  "if 
he  is  guilty  of  no  fraud,  or  deceit,  and  has  paid  the  proceeds 
of  a  contract,  the  consideration  of  which  has  failed,  over  to  his 
principal  without  notice,  he  is  clearly  not  responsible."  These 
principles  have  been  ever  since  recognised,  and  innumerable 
cases  of  sales  made  by  executors  and  administrators  have  been 
decided,  in  conformity  thereto.  The  sales  made  by  sheriffs, 
of  which  he  here  spoke,  were  sales,  where  the  sheriff  sold  for 
partition,  or  in  some  other  way,  as  the  agent  of  parties,  and 
took  therefor  bonds  or  notes  to  be  paid  at  a  future  day. 

Barkley  vs.  Barkley,  Harp.  441-2,  is  an  illustration  of  the 
principle  in  the  case  of  a  sale  made  by  a  sheriff.  There  the 
sheriff  sold  a  tract  of  land,  as  containing  four  hundred  acres, 
for  partition.  The  sale  was  by  the  acre :  and  a  bond  was 
given  for  the  purchase  money.  Fifty-five  acres  of  the  land 
were  cut  off  by  older  grants.     This  was  relied  upon,  as  a  de- 
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fence.  The  plaintiff  resisted  it  upon  the  ground,  that  there 
was  no  warranty,  at  a  sheriff's  sale.  The  defence  was  allowed, 
and  on  appeal,  the  Constitutional  Court  held,  that  the  decision 
below  was  right.  Judge  Richardson,  who  delivered  the  unani- 
mous opinion  of  the  Court,  said,  "  The  sheriff  sold,  as  the  mere 
agent  of  the  parties  concerned  in  the  distribution  of  the  estate, 
and  the  purchaser  stood  upon  the  footing  of  other  purchasers 
in  general,  and  not  in  the  situation  of  a  purchaser  at  sheriff's 
sale*  In  this  instance,  the  sheriff  Bold  the  land  for  the  dis- 
tributees without  knowledge  of  the  premises,  as  an  auctioneer, 
or  other  agent  would  have  done :  and  the  purchaser  has  the 
same  rights  as  he  would  have  had  in  purchasing  directly  from 
the  heirs  at  law."  In  that  case  it  is  perfectly  plain,  that  there 
was  neither  warranty  nor  intentional  misrepresentation.  In- 
deed there  was  no  misrepresentation,  for  the  tract  did  contain 
four  hundred  acres,  and  it  was  only  by  outstanding,  unknown, 
paramount  title  that  a  less  quantity  was  produced.  There 
was  no  other  ground  of  defence  than  failure  or  want  of  con- 
sideration, in  that  the  purchaser  did  not  get  what  he  expected 
to  get.  In  other  words  he  would  in  equity  have  been  entitled 
to  compensation  for  his  loss,  and  that,  at  law  he  obtained 
under  the  defence  of  failure  or  want  of  consideration. 

In  the  Commissioners  of  Roads  vs.  Macon  $  Foot,  2  Brev.  105, 
the  action  was  by  sum.  pro.  on  a  note  for  the  price  of  a  mare 
sold  as  an  estray ;  the  defence  was  unsoundness ;  this  was  proved 
'  and  allowed  on  the  circuit,  and  on  appeal,  that-  great  Judge, 
Wilds,  (whose  early  death  was  so  much  lamented  in  this  State,) 
said,  in  overruling  the  appeal,  that  the  "  plaintiffs,  acting  as 
public  officers,  were  not  bound  to  warrant  property  sold  by 
them,  or  be  answerable  for  any  defects,  or  deficiencies,  in  the 
subject  of  sale ;  and  although  the  defendants  might  be  without 
relief,  in  case  the  note  had  passed  into  the  hands  of  an  innocent 
indorsee  for  valuable  consideration,  yet  circumstanced  as  this 
case  is,  the  defendants  are  entitled  on  principles  of  law  and 
equity  to  claim  relief  from  payment  of  the  money  to  the  per- 
Vol.  IX— 34 
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sons  who  j9old  the  unsound  property,  and  who  claim  the  money 
as  trustees  for  the  public.  There  can  be  no  good  reason  why 
he  should  be  compelled  to  pay  it,  if  the  consideration  for  which 
he  promised  to  pay  it  has  failed" 

Those  cases  conclusively  show,  that  a  defect  in  the  land  or 
personal  property  sold,  may  be  given  in  evidence  as  a  defence 
to  the  action  brought  for  the  recovery  of  the  purchase  money, 
on  the  ground  of  a  want  or  failure  of  consideration.  This 
being  so,  there  is  no  difficulty  in  the  proposition,  which  I  next 
propose  to  discuss,  to  wit:  that  such  defence  is  admissible  in 
all  cases,  where  the  sale  is  made  by  operation  of  law,  (except 
under  compulsory  process,  or  sales  under  executions,)  and 
where  the  purchase  money  is  secured  by  bond  or  note.  For 
there  is  no  necessity  in  making  such  a  defence  to  cast  about, 
and  inquire,  was  there  any  warranty  ?  The  single  inquiry  is, 
was  the  property  sold  such  as  it  appeared  to  be,  or  such  as 
the  seller  permitted  buyers  to  believe  it  was  by  his  silence,  or 
by  failing  to  put  them  on  their  guard,  as  by  refusing  to  warrant. 
This  makes  the  whole  body  of  law  harmonious.  The  vendor  is 
not  personally  liable,  and  the  case  of  Evans  vs.  Deny,  2  Speers, 
9,  was  properly  decided.  So,  too,  was  the  case  of  Prescott  vs. 
Holmes,  7  Rich.  Eq.  9.  Indeed,  in  that  case  my  brother 
Dunkin,  with  his  usual  caution,  took  care  to  reserve  expressly 
the  class  of  cases  to  which  this  decision  applies. 

Independent  of  the  conclusion  drawn  from  decided  cases,  it 
seems  to  me  the  same  result  ought  to  follow  from  right  reason, 
whioh  is  nothing  else  than  justice.  Parties  go  into  the  Court 
of  Equity  and  tell  that  Court  they  have  a  common  piece  of 
prpperty  which  they  cannot  divide  and  ask  the  aid  of  that 
Court  to  divide  it  for  them :  it  is  found  that  it  cannot  be  actu- 
ally divided  but  must  be  sold.  It  is  ordered  to  be  sold  by  the 
officer  of  the  Court.  For  what  purpose  ?  To  put  the  proceeds 
in  the  pockets  of  the  distributees.  If  it  turns  out  that  that 
piece  of  property  is  not  what  it  appears  to  be  from  want 
of  title,  or  unsoundness,  is  it  right  to  permit  the  parties  to 
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pocket  the  proceeds  of  a  sale  made  under  the  belief  that  the 
title  was  good  or  the  property  sound  ?  What  difference  is  there 
between  such  a  sale  and  one  made  by  themselves  ?  None  what- 
ever. The  Commissioner  is  their  agent*  He  sells  their  title, 
legally  supposed  to  be  good,  and  their  property  for  what  it 
appears  to  be,  sound.  Are  they  to  shelter  themselves  under 
the  cover  of  a  public  officer  when  he  sues  for  them,  and  at  their 
instance,  to  collect  their  money  ?  I  think  not. 
The  motion  is  dismissed. 

Johnston,  Dunkin,  Dargan  and  Wardlaw,  CO.,  and 
Whitnxr,  J.,  concurred. 

Wardlaw,  J.,  dissenting.  I  am  one  of  the  majority  of  the 
Law  Court  of  Appeals  whose  views  in  this  case  have  been  over- 
ruled by  the  Court  of  Errors,  and  with  much  deference  I 
venture  hastily  to  set  forth  those  views. 

It  appears  to  me  that  however  we  may  turn  the  matter,  the 
question  of  the  case  at  last  comes  to  this : — Has  a  commissioner, 
who  sells  a  slave  under  proceedings  for  partition,  by  which 
simply  the  power  to  sell  is  given  to  him,  -the  right  to  make  a 
warranty  of  soundness,  which  will  be  binding  upon  the  parties 
for  whose  benefit  he  sells  ?  He  cannot,  without  special  autho- 
rity, make  an  express  warranty,  which  will  bind  any  person 
besides  himself.  This,  I  believe,  is  admitted.  •  I  think  it 
follows  that  no  warranty  will  be'  implied  by  the  law,  in  his 
contract  of  sale :  for  that  only  is  implied  which  circumstances 
indicate  where  the  parties  are  silent,  and  which  the  parties  are 
competent  to  express. 

Distinctions  have,  however,  been  taken  between  failure  of 
consideration  and  breach  of  implied  warranty,  and  between  an 
implied  agreement  and  a  condition  annexed  by  the  law. 

There  is  plainly  a  difference  between  a  set-off  atod  a  failure  of 
consideration,  {Evans  £  Yongue,  8  Rich.  113,)  or  as  it  may  be 
otherwise  expressed,  between  an  independent  cross  demand 
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and  a  defence  growing  out  of  the  contract  sued  on ;  between 
damages  arising  from  the  plaintiff's  breach  of  another  contract, 
and  a  diminution  in  the  value  of  an  article  sold,  which  comes 
from  a  vendor's — plaintiff's  violation  of  some  condition  on  his 
part  which  was  contained  in  the  contract  of  sale.  But  when, 
in  reference  to  defences  for  unsoundness  where  there  is  no 
express  warranty,  we  say  that  thfcre  is  a  distinction  between 
the  breach  of  implied  warranty  and  the  failure  of  consideration, 
we  distinguish  only  between  two  modes  of  expressing  the  same 
thing.  To  ascertain  a  failure  of  consideration,  we  must  first 
fix  what  the  consideration  was.  If  it  was  an  article  sold  under 
the  rule  caveat  emptor,  then  from  a  latent  defect,  without  fraud 
or  affirmation,  no  failure  ensues.  If  it  was  an  article  sold 
under  the  rule  ordinarily  applicable  in  this  State  to  the  sales 
of  chattels,  then  the  failure  caused  by  such  a  defect  consists 
in  the  breach  of  the  implied  warranty,  the  breach  of  the  con- 
dition annexed  by  law  to  the  contract,  on  the  non-performance 
of  the  contract  on  the  part  of  the  vendor,  as  by  one  or  another 
of  these  phrases  we  may  choose  to  express  a  violation  of  the 
rule.  The  question  always  involved  is,  what  was  the  contract? 
and  the  defence  grounded  on  plaintiff's  breach  of  the  contract 
remains  the  same,  however  its  name  may  be  varied. 

By  the  common  law,  when  a  manufacturer  supplies  his  manu- 
factured goods  for  a  particular  purpose  there  is  an  implied 
warranty  that  the  goods  shall  be  fit  for  the  purpose;  when  any 
person,  perhaps,  sells  a  commodity  for  a  particular  purpose,  he 
is  understood  to  warrant  it  to  be  reasonably  fit  for  the  purpose : 
goods  sold  by  sample  are  impliedly  warranted  to  be  equal  in 
quality  to  the  sample :  where  the  purchaser  had  no  opportunity 
for  inspection,  goods  sold  are  by  implication  warranted  to  be 
merchantable;  all  provisions  sold  are  impliedly  warranted  to 
be  wholesome ;  affirmations  by  the  seller,  on  the  faith  of  which 
the  purchaser  \>uys,  are  regarded  as  warranties ;  great  latitude 
of  construction  is  indulged  in  establishing  express  warranties ; 
and  for  all  deceit  there  is  accountability.  (Chitty  on  Contracts, 
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857,  and  note  1,  4th  Amer.  Ed.)  Subject  to  these  qualifica- 
tions and  exceptions,  the  rule  caveat  emptor  applies  to  the 
sales  of  chattels.  It  is  specially  applicable  to  sales  of  the  pro- 
ducts of  nature,  contradistinguished  from  manufactured  goods, 
because  as  to  the  former  latent  defects  unknown  to  both  parties 
are  more  likely  to  exist.  A  learned  civilian  says,  that  the 
rule  was  borrowed  from  the  civil  law,  by  which  it  was  applied 
only  to  the  sales  of  slaves,  horses  and  cattle.  (Duponceau  on 
Jurisdic.  118.) 

The  other  rule,  which  prevails  in  this  State,  and  for  which 
also  reference  is  made  to  the  civil  law,  is  usually  expressed  in 
this  form,  "a  sound  price  requires  a  sound  commodity."  It 
is  most  frequently  brought  under  the  notice  of  our  courts,  in 
its  application  to  the  sales  of  slaves  and  horses.  Some  have 
thought  that  it  is  better  expressed  «in  this  form,  "  the  article 
sold  must  conform  to  its  appearance ;"  but  by  whatever  words 
we  may  attempt  to  condense  its  general  purpose,  the  rule  has 
been,  by  the  decisions  of  our  courts,  explained,  qualified,  ex- 
tended, restricted,  assailed  and  defended,  so  that  it  is  familiarly 
known.  The  usual  name  given  to  the  result  of  its  application 
to  a  contract  is,  the  implied  warranty  of  soundness;  but  if  we 
should  call  the  same  result,  an  equitable  condition  of  the  sale, 
we  would  not  alter  its  nature  nor  enlarge  its  meaning  in  effect. 
Where  it  applies,  it  is  a  condition  or  tacit  understanding,  which 
the  law  makes  part  of  the  contract.  If  there  has  been  without 
fraud,  a  refusal  of  the  seller  to  warrant,  the  condition  does 
not  attach  or,  as  we  usually  phrase  it,  the  implication  of  war- 
ranty does  not  arise.  (1  Speer,  319.)  The  implied  warranty, 
or  equitable  condition,  is  then  like  the  many  other  agreements 
which  the  law  implies  where  the  parties  are  silent,  and  cir- 
cumstances are  taken  to  denote  their  understanding  of  that 
which  justice  or  policy  requires  and  which  they  do  not  con- 
tradict or  exclude. 

According  to  the  plain  expressions  used  in  a  sale,  which  a 
Commissioner  in  Equity  makes  for  partition,  'he  sells  the  in- 
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terest  of  the  person  whose  property  is  to  be  partitioned,  in  the 
article  which  he  exhibits ;  he  sells  as  a  public  officer  under  a 
power  contained  in  a  special  order  of  Court,  and  he  makes 
neither  express  warranty  nor  affirmation  concerning  the  article. 
No  high  equity  requires  the  application  of  a  rale  which  may 
guard  against  fraudulent  concealments  on  his  parj,  for  he 
knows  of  the  article  no  more  than  the  purchaser  does,  he  has 
no  better  opportunity  of  inspecting  it,  and  feels  much  less  in- 
terest concerning  the  price.  The  want  of  power  on  his  part  for- 
bids that  any  agreement  should  be  imputed  to  him  beyond  his 
expressions,  which  shall  affect  himself  personally.  But  it  is 
supposed  that  he  is  the  agent  of  the  parties  in  the  Equity  cause, 
and  that  the  same  rule  should  apply  to  a  sale  made  through 
his  intervention  that. would  apply  to  one  made  by  themselves 
directly.  That  *  Courts  and  the  machinery  of  justice  may  be 
made  the  instruments  of  fraud,  and,  that  fraud  thus  perpetrated 
should  be  the  more  abhorred  for  the  very  sanctity  of  the  means 
that  it  abuses,  may  be  admitted,  but  the  case  we  are  consider- 
ing is  not  one  of  fraud,  but  of  unsoundness  unknown  to  all 
parties.  If,  in  reference  to  cases  like  this,  the  Commissioner 
can  in  his  sale  be  properly  called  the  agent  of  the  parties  in 
Equity,  at  all,  he  is  in  such  sale  acting  under  a  power  delegated 
by  the  Court, — a  power  without  -interest,  and  often  affecting 
the  rights  of  persons  who  are  not  sui  juris, — he  is  responsible 
only  to  the  Court,  and  receives  directions  from  no  other  quarter. 
If  the  parties  all  being  competent,  should  positively  direct  him 
tct  refuse  to  warrant,  would  any  directions  from  them,  not  con- 
tained in  the  proceedings  had  in  their  cause,  alter  the  contract 
as  it  is  written  in  those  proceedings?  If  it  would,  and  the 
Commissioner  should  in  their  absence  neglect  their  directions, 
would  he  become  personally  liable  to  them  for  permitting  a  lia- 
bility to  fall  upon  them  which  they  had  not  intended  to  assume? 
In  the  absence  of  all  directions,  written  or  unwritten,  about 
warranty,  the  mode  of  sale  adopted  by  the  parties,  the  terms 
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expressed  and  the  circumstances  attending  it,  may  well  be  con- 
sidered equivalent  to  a  refusal  to  warrant,  and  the  modification 
of  the  general  rule  which  such  refusal  ordinarily  produces, 
should  here  prevail. 

If  we  look  to  policy,  symmetry,  and  other  intrinsic  consider- 
ations, for  an  exposition  of  the  contract  made  by  the  Commis- 
sioner in  Equity  in  his  sale  of  a  chattel,  the  propriety  of  ex- 
cluding the  implication  of  warranty  will  be  further  established.. 

A  purchaser  who  has  paid  his  money  could  not,  for  a  defect 
subsequently  discovered,  recover  back  from  the  Commissioner. 
If,  without  allegation  of  fraud  or  affirmation,  he  should  be  held 
entitled  to  recover  back  from  the  parties  who  had  received  the 
money,  serious  mischiefs  in  the  disturbance  of  settled  accounts, 
and  serious  difficulties  in  the  pursuit  of  scattered  distributees, 
including  femes  covert,  and  infants,  might  be  expected  to  ensue. 
But,  if  there  is  no  recovery  back,  (which  I  understand  to  be  the 
better  opinion,)  then  the  rule  for  Commissioners'  sales  such  as 
the  one  in  question,  is  what  we  have  called  the  equitable,  condi- 
tion, so  modified  that  it  may  avail  for  defence,  but  not  for  the 
support  of  an  action.  In  the  same  sale  made  partly  for  cash, 
and  partly  on  credit,  the  condition  may  be  applicable  to  one 
part  and  not  to  the  other.  Land  and  negroes  sold  under  the 
same  order,  to  the  same  purchaser,  and  paid  for  by  the  same 
bond,  will  fall  under  rules  so  widely  different,  that  the  purchaser 
must  pay  for  the  land,  although  he  should  be  evicted  from  it 
by  a  paramount  title,  but  shall  have  an  abatement  for  the 
unsoundness  of  a  negro,  if  he  shall  have  discovered  it  soon 
enough. 

In  sales  made  by  a  sheriff  under  execution,  it  is  acknowledged 
that  the  rule  is  caveat  emptor.  Policy  and  convenience  require 
this,  but  a  sufficient  technical  answer  to  any  attempt  that  might 
be  made  to  extend  to  these  sales  the  equitable  condition  above- 
mentioned,  is  that  the  sheriff,  under  the  power  which  he  exer- 
cises in  such  sales,  can  make  no  warranty,  express  or  implied, 
binding  on  other  persons.    Sometimes  a  Commissioner  sells 
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under  proceedings  for  payment  of  debts  and  distribution  of  the 
residue.  The  same  reasons  which  give  law  to  sheriffs'  sales 
would  apply  to  the  Commissioners',  so  far  as  debts  are  con- 
cerned ;  and  under  the  decision  now  made,  it  may  hereafter  be- 
come necessary  in  such  cases  to  inquire  whether  a  portion  of 
chattels  sold  under  the  same  order,  is  subject  to  one  rule  and 
a  portion  to  another ;  and  possibly,  if  the  equitable  condition 
should  be  held  to  apply  only  to  the  extent  of  the  residue,  an 
adjustment  of  accounts  in  Equity  may  be  required  before  it  can 
be  decided  at  law  whether  a  defence  upon  a  bond  taken  from  a 
purchaser  can  be  sustained, — that  is,  whether  parties,  ignorant 
at  the  time  of  their  contract  of  what  might  be  the  result  of  an 
accounting,  did  or  did  not  impliedly  adopt  a  condition,  whose 
applicability  depended  upon  such  result. 

It  is  supposed  that  Commissioners'  sales  would  be  chilled, 
if  it  was  understood  that  the  purchaser  should  take  care  of  him- 
self.  This  might  be  so,  to  such  extent  as  the  application  of  the 
equitable  condition,  modified  so  as  to  suit  only  for  defence,  serves 
to  enhance  prices.  But,  if  all  doubt  and  mischief  could  not  be 
removed  by  the  order  of  the  Court  which  directs  the  sale,  any 
loss  to  parties,  that  would  thus  ensue,  would  be  more  than  com- 
pensated by  the  security  which  they  would  have  acquired  again6t 
the  injustice  which,  upon  the  falling  of  prices  or  ill-luck  attend- 
ing an  article  sold,  is  often  administered  in  Courts  under  the 
form  of  applying  a  rule  of  abstract  equity  or  a  high  morality. 

On  the  other  hand,  it  has  been  urged  that  when  a  successful 
defence  has  been  made  by  a  purchaser,  a  distributee  to  whom 
that  purchaser's  bond  may  have  been  assigned,  may  for  his 
share  receive  only  a  fruitless  right  of  resort  to  distant  or  irre- 
sponsible co-distributees. 

It  seems  to  me  that  the  greater  simplicity  and  certainty  of 
the  rule  which  excludes  the  implication  of  warranty  at  Commis- 
sioners' sales,  much  outweighs  any  advantages,  which  the  supe- 
rior equity  of  any  other  rule  may  be  supposed  to  afford;  and  I 
think  that  the  cases  hitherto  decided  in  this  State,  if  they  do 
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not  require  us  to  adopt  the  former  rule,  at  least  leave  us  at 
liberty  to  do  so. 

In  general,  no  warranty  or  implication  extends  to  sales 
made  by  public  officers.  Commissioner  vs.  Thompson,  4  McG. 
434. 

In  an  action  by  a  sheriff  upon  a  bond  which  was  given  for 
land  sold  under  proceedings  for  partition  had  in  the  Court  of 
Common  Pleas,  a  defence  for  deficiency  of  quantity  was  allowed ; 
but  there  the  sale  was  made  by  the  acre  according  to  a  plat 
which  the  parties  exhibited  in  their  proceedings,  and  the 
Sheriff  exhibited  at  the  sale.  Barjcley  vs.  Barkley,  Harp. 
441.  The  case  stands  on  the  ground  of  representation  made 
under  a  special  power  delegated  by  the  parties. 

To  sales  by  executors  and  administrators,  the  implied  war* 
ranty  of  soundness  extends,  because  executors  and  administra- 
tors are  legal  owners  of  the  chattels  sold  by  them.  Eastland 
vs.  Longshore,  IN.  &  McC.  194. 

In  the  sum.  pro.  case,  concerning  a  note  given  for  a  horse 
that  had  been  sold  as  an  estray,  (Commissioners  of  Roads  vs. 
Macon,  et  ah,  2  Brev.  105,)  the  report  contains  loose  expres- 
sions about  deceit,  but  there  the  magistrate  who  sold  was,  under 
the  estray  Act,  the  agent  for  the  owner  or  for  the  Commis- 
sioners of  Roads,  as  the  event  might  be,  and  the  sale  was  there- 
fore in  effect  the  same  as  a  sale  by  the  owner. 

The  opinions  in  Evans  vs.  Dendy,  2  Speer,  9,  and  Rogers 
vs.  Horn,  6  Rich.  861,  seem  to  me  to  have  been  designed  to 
establish  principles,  from  which  I  fear  this  case  will  be  a  de- 
parture more  likely  to  increase  litigation  than  to  promote  jus- 
tice. Those  cases  it  is  true  related  to  land,  and  in  them  the 
contracts  were  expressed  in  deeds ;  but  I  do  not  see  the  pro- 
priety of  perplexing  our  law  by  unnecessary  distinctions, — 
adding  to  the  distinctions,  which  already  exist  between  real 
and  personal  estate,  a  further  distinction  concerning  the  admis- 
sibility of  these  equitable  defences  against  bonds  given  to  Com- 
missioners in  Equity.    The  hardship  to  the  purchaser  may  be 
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as  great,  the  chilling  of  the  biddings  is  likely  to  be.  greater,  in 
reference  to  land  than  to  slaves,  inasmuch  as  a  tract  of  land 
is  usually  more  valuable  than  a  slave,  and  a  defect  in  a  land 
title  may  be  more  inscrutable  than  a  defect  in  a  negro's 
health. 

Having  thus  set  forth,  very  inadequately,  the  reasons  why 
I  would  have  preferred  a  contrary  decision,  my  duty  is  now  to 
conform,  as  I  oheerfully  will,  to  the  decision  which  has  been 
made. 

Glover,  J.,  concurred. 

Withers  and  Munro,  JJ.  We  concur  generally  in  the  rea- 
soning employed  in  this  dissenting  opinion.  We  are  quite  con- 
tent, however,  that  a  rule  is  established — and  only  fear  that 
its  practical  operation  may  disclose  more  inconveniences  than 
the  rule  of  caveat  emptor,  applied  to  Commissioners'  sales. 

Motion  refmed. 
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Lewis  A.  Beckam,  et  al.,  vs.  W.  D.  De  Saussure. 

Testator,  having  three  sons  and  three  daughters,  devised  hfs  lands  to  his  youngest 
son,  F.  W.,  "  and  his  heirs  forever,-"  and  should  F.  W.  die  "  without  issue  male 
living  at  the  time  of  his  death/'  then,  to  his  son  H.  A.  "and  his  heirs  forever;*9 
and  should  fl.  A.  die  "  without  ieeue  maU  liwing  at  the  feme  of  lit  death,"  then  "to 
the  eldest  issue  male  of  my  son  J.  D.,  then  living,  when  such  event  shall  take 
place,  that  is  of  the  sons  he  may  have  living  at  my  death,  to  him  and  his  heirs 
forever:"  And  should  my  son  F.  W.  "have  issue  male,  and  such  Issue  male 
should  or  shall  die  without  issue  male  living  at  the  time  of  his  death,  then  I 
devise  said  lands,  first  to  my  son  H.  A.  and  his  heirs,  and  then  to  the  eldest  issue 
male,  living  at  the  time  of  J.  J).,  under  the  same  limitations,  and  on  the  same 
contingencies,  and  in  the  same  order  and  manner  as  above  directed  and  devised, 
should  my  son  F.  W.  die  without  any  issue  male  living  at  the  time  of  his  death, 
to  them  and  their  heirs  forever :  And  should  my  son  H.  A.  have  issue  male  living 
at  his  death,  and  suoh  issue  male  shall  die  without  leaving  issue  male  living  at 
his  death,  then  I  devise  said  lands,  should  they  so  have  vested  under  the  above 
contingencies  in  suoh  issue  male,  to  the  eldest  lisne  male  then  living  of  my  son 
J.  D.,  being  of  his  sons  living  at  my  death,  to  him,  his  heirs  and  assigns  for* 
ever."  H.  A.  died  in  1848,  leaving  ieeue,  a  daughter,  and  three  grandeone,  children 
of  said  daughter  ;  and  F.  W.  died  in  1850,  without  issue  t 

Held,  that  the  grandsons  of  H.  A.,  children  of  his  daughter,  were  "  issue  male"  of 
H.  A.,  in  the  sense  of  those  words  as  used  by  the  testator,  and,  consequently,  that 
H.  A.'s  estate  did  not,  upon  his  death,  go  over  to  the  eldest  issue  male  of  J.  D. 

Ieeue  male,  when  used  as  words  of  limitation,  are  equivalent  to  heire  male  of  the 
body,  and  define  an  estate,  which,  it  seems,  can  descend  only  to  males  whose 
descent  has  been  wholly  through  males ;  but  where  they  are  not  used  as  words  of 
limitation,  they  mean,  in  their  natural  and  primary  sense,  any  male  descendants, 
whether  their  descent  be  through  males  or  females,  and  whether  they  be  heirs  of 
the  body  or  not. 
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BEFORE  WARDLAW,  J.,  AT  CHESTER,  FALL  TERM,  1855. 

This  was  an  action  of  trespass  to  try  title. 

A  special  verdict  was  taken,  which  is  as  follows : 

We  find  that  the  plantation  at  Landsford,  the  subject  of  this 
suit,  was  the  property  of  Gen.  William  Richardson  Davie,  at 
his  death,  which  occurred  on  the  5th  November,  1820.  That 
Gen.  W.  R.  Davie  devised  this  plantation,  as  in  his  will  men- 
tioned, dated  the  17th  September,  1819,  which  will  is  made  a 
part  of  this  verdict.  That  Frederick  William  Davie,  his  son, 
died  on  the  9th  of  April,  1850,  without  leaving  issue  male, 
living  at  the  time  of  his  death — he  had  a  eon,  but  he  died 
before  him.  That  Hyder  A.  Davie  died  on  the  13th  Jane, 
1848,  having  no  son  living  at  the  time  of  his  death,  but  a 
daughter,  Julia,  him  surviving,  who,  before  his  death,  had 
intermarried  with  Richard  S.  Bedon ;  that  the  issue  male,  of 
that  marriage  were  Josiah  Bedon,  Hyder  Davie  Bedon,  William 
Z.  Bedon,  and  Archibald  S.  Bedon,  all  living  at  the  death  of 
Hyder  A.  Davie,  and  his  brother,  Frederick  William  Davie, 
except  the  last,  to  wit. :  Archibald  S.  Bedon,  who  was  born 
after  the  death  of  Hyder  A.  Davie. 

We  find  that  at  the  death  of  Frederick  William  Davie,  there 
was  living  a  son  of  Allen  Jones  Davie,  viz :  William  Richardson 
Davie,  born  in  1816,  being  the  eldest  of  the  issue  of  Allen  J. 
Davie,  which  William  R.  Davie  departed  this  life  in  1854, 
leaving  issue.  That  after  the  death  of  Frederick  William 
Davie,  to  wit. :  on  the  29th  April,  1850,  William  R.  Davie, 
claiming  the  said  plantation  under  the  limitations  contained  in 
the  will  of  Gen.  William  R.  Davie,  leased  the  same  to  Frederick 
G.  Fraser,  executor  of  F.  W.  Davie  for  ten  years,  for  the 
annual  consideration  of  twenty  thousand  pounds  of  ginned 
cotton  delivered  at  said  plantation;  and  that  F.  G.  Fraser 
continued  in  possession,  cultivating  the  same  till  his  death  on 
the  1st  February,  1852,  after  which  period  the  defendant,  as 
executor  of  F.  W.  Davie,  under  the  lease,  took  and  yet  holds 
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possession.  That  Hyder  A.  Davie  left  a  will  dated  24th 
March,  1847,  devising  his  whole  estate  as  is  therein-mentioned, 
which  will  is  made  a  part  of  this  verdict. 

That  William  Davie  DeSaussure  was  born  in  December,  1819, 
of  which  fact  his  grandfather,  Gen.  W.  B.  Davie,  was  aware. 

That  the  family  of  Gen.  Wm.  B.  Davie  consisted  at  his 
death,  and  at  the  date  of  his  will,  of  the  following  persons,  to 
wit. :  his  son,  Allen  Jones  Davie,  who  had  issue  then  living, 
several  sons  and  daughters,  the  eldest  of  which  sons  was 
William  Richardson  Davie.  Also  Hyder  A.  Davie,  who  had 
but  one  child,  a  daughter,  born  at  the  date  of  the  will,  and 
then  an  infant. 

Also  a  son  Frederick  William  Davie,  who  was  his  youngest 
child,  and  unmarried  at  his  death. 

Alsofa  daughter  Mary,  who  was  unmarried  at  the  time  of 
his  death.  Also  a  daughter,  Martha  Bebecca,  who  was  un- 
married at  the  period  of  his  death.  Also  a  daughter,  Sarah 
Jones  Davie,  who,  prior  to  his  death,  viz :  in  1815,  had  inter* 
married  with  William  F.  DeSaussure,  and  had  issue  living  at 
the  death  of  her  father,  as  follows :  Eliza  Gabriella,  who,  since 
the  death  of  Gen.  Davie,  intermarried  with  Dr.  Henry  K. 
Burroughs.  Sarah  Jones,  who,  since  the  death  of  her  said 
grandfather,  intermarried  with  Alex.  Hamilton  Boykin,  and 
William  Davie  DeSaussure,  the  date  of  whose  birth  is  stated 
above. 

That  General  Wm.  B.  Davie  was  a  distinguished  lawyer, 
and  had  formerly  practiced,  for  many  years,  in  the  State  of 
North  Carolina. 

If,  upon  the  facts  thus  found,  the  Court  shall  be  of  opinion 
that  the  plaintiffs  are  entitled  to  the  land,  then  we  find  for  the 
plaintiffs  the  land  described  in  the  plat  made  by  Charles  Boyd, 
dated  17th  May,  1818,  and  made  a  part  of  this  verdict,  and 
which  lands  are  designated  and  contained  within  the  lines  indi- 
cated on  the  said  plat  by  the  numbers  1,  2,  3,  4,  5,  6,  7,  8,  9, 
10, 11, 12, 18, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  25, 
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26,  28,  29,  30,  31 ;  and  the  islands  opposite,  and  five  dollars 
damages.  But  if,  upon  the  facts  found,  the  Court  shall  be  of 
opinion  that  the  plaintiffs  have  no  title  to  the  said  land,  then 
we  find  for  the  defendant. 

J.  H.  Steoud,  Foreman. 

Copy  of  General  Davie's  Will. 

State  of  South  Carolina : 

I,  William  Richardson  Davie,  of  the  District  of  Chester,  in 
the  State  aforesaid,  declare  and  publish  the  following  Will  as 
my  last  Will  and  Testament : 

1st.  I  give  and  bequeath  to  my  daughter,  Mary  Hayne 
Davie,  the  following  negro  slaves,  to  wit :  Rose,  with  Her  fol- 
lowing children,  Sam,  John,  Elijah,  Diel,  Patty  and  Ossian ; 
the  negro  woman  Venus,  wife  of  Sam ;  the  negro  woman  Weaser 
and  her  children,  Winney  and  Francis ;  the  negro  woman  Har- 
riet and  her  two  children,  Allen  and  Sophia,  and  the  negro 
woman  Nicelly ;  and  also  such  further  issue  as  any  of  the  said 
women  may  have  at  my  death. 

Item :  I  give  and  bequeath  to  by  daughter,  Sarah  Jones 
DeSaussure,  in  addition  to  the  slaves  I  have  already  given 
her,  the  following,  to  wit :  Anthony  and  his  son  Shadrach, 

Item:  I  give  and  bequeath  to  my  daughter,  Martha  Rebecca 
Davie,  the  following  negro  slaves :  Old  Kate  and  her  son  Peter ; 
Phillis,  wife  of  Peter ;  Henry,  son  of  Phillis ;  Old  Ben ;  Black 
Venus  and  her  following  children,  to  wit:  Dave,  Lett,  Jim, 
Mary,  Alfred  and  Lucine,  together  with  the  negro  man  Batt, 
and  the  negro  woman  Charity,  and  such  issue  as  the  said 
Charity  or  Lett  may  have  at  my  death. 

Item :   I  give  and  bequeath  to  my  daughter,  Mary  Hayne 
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Davie,  the  sum  of  three  thousand  dollars,  to  be  paid  as  soon  as 
the  same  can  be  raised  out  of  the  proceeds  or  crops  of  my 
estate  in  manner  hereinafter  mentioned. 

Item :  I  give  and  bequeath  to  my  daughter,  Sarah  Jones 
DeSaussure,  the  sum  of  four  thousand  dollars,  to  be  paid  to 
her  as  soon  as  the  same  can  be  raised  out  of  the  proceeds  or 
.crops  of  my  estate,  in  manner  as  hereinafter  mentioned. 

Item :  I  give  and  bequeath  to  my  daughter,  Martha  Rebecca 
Davie,  the  sum  of  three  thousand  dollars,  to  be  paid  to  her  as 
soon  as  the  same  can  be  raised  out  of  the  proceeds  or  crops  of 
my  estate,  in  manner  as  hereinafter  mentioned* 

Item :  It  is  my  will,  that  the  negro  slaves  so  bequeathed,  as 
above,  to  my  daughters  Mary  Hayne  Davie,  Sarah  Jones 
DeSaussure,  and  Martha  Rebecca  Davie,  shall  be  delivered  to 
them  as  soon  as  the  demands  against  my  estate,  and  the  money 
legacies  bequeathed  in  this  will  shall  be  paid,  except  one  negro 
woman  or  girl  as  a  maid  to  my  daughter  Mary,  and  also  to  my 
daughter  Martha  Rebecca,  to  be  chosen  by  them  respectively, 
when  they  think  proper,  from  among  the  negroes  bequeathed 
to  each  of  them  above :  And  I  do  hereby  positively  direct  that 
every  proper  exertion  be  made  for  the  payment,  as  soon  as 
practicable,  of  the  above  money  legacies* 

Item:  I  give  and  bequeath  to  my  daughters,  Mary  Hayne 
Davie  and  Martha  Rebecca  Davie,  that  is  to  each  of  them,  the 
sum  of  two  hundred  dollars,  to  be  paid  to  them  respectively 
and  annually  on  the  first  day  of  May  in  every  year  until  the 
said  negro  slaves,  so  bequeathed  to  them  by  this  will,  shall  be 
delivered  to  them,  agreeably  to  this  will. 

Item:  I  have  given  to  my  daughter,  Mary  Hayne  Davie, 
the  gold  witch  now  in  her  possession,  also  the  piano  forte,  and 


586  APPEALS    AT    LAW. 

Beokman  v«.  DeSAUisurt. 

I  now  give  and  bequeath  to  her  a  bed,  bedstead  anc^  necessary 
furniture  to  it,  to  be  chosen  by  herself,  unless  I  should  give 
her  such  before  my  death. 

Item:  I  give  to  my  daughter,  Martha  Rebecca  Davie,  a  gold 
watch,  to  be  purchased  by  my  executors,  should  I  not  give  her 
one  before  my  death ;  also  the  bedstead  she  now  uses,  and  a 
bed  with  the  necessary  furniture  to  it,  to  be  chosen  by  her 
after  her  sister  hath  made  choice. 

Item:  I  bequeath  to  my  daughter,  Sarah  Jones  DeSaussnre, 
my  diamond  ring,  bequeathed  to  me  by  my  friend,  Stephen 
Cabanus. 

Item :  I  give  and  bequeath  to  William  Richardson  Davie, 
eldest  son  of  Allen  Jones  Davie,  the  following  negroes,  to  wit : 
Durham  and  Martia,  and  their  children,  Lattice,  Simon  and 
Henry,  and  also  all  the  money  his  father,  Allen  Jones  Davie, 
may  owe  me  at  his  death,  together  with  such  other  issue  as  the 
said  Martia  may  have  at  my  death. 

Item:  Being  desirous 'to  provide  a  residence  for  life  for  my 
friend  and  kinsman,  Robert  Kerr,  it  is  my  will  and  I  so  desire, 
that  he  be  permitted  to  reside  on  the  land  I  bought  of  John 
Rivers,  during  his  natural  life,  with  liberty  to  cultivate  so  much 
of  the  cleared  land  as  he  may  think  fit,  and  get  what  timber 
he  may  want  from  any  of  my  adjacent  lands. 

Item :  In  addition  to  the  slaves  I  have  already  given  my  son, 
Hyder  Aly  Davie,  I  also  give  him  the  following  negro  slaves, 
viz.:  Harry,  with  his  wife,  Tilla,  and  their  children,  to  wit: 
Taylor,  Stephen,  Asa  and  Thomas,  and  such  other  issue  as  the 
said  Tilla  may  have  at  my  death ;  also  the  negro  man  Tom  and 
his  wife,  Peg,  and  their  child,  Chloe,  and  such  other  issue  as 
the  said  Peg  may  have  before  my  death ;  also  Cudjo  and  his 
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son,  Phill,  also  the  negro  man  Ben,  and  his  sister,  Pleasant,  and 
such  issue  as  the  said  Pleasant  may  have  at  my  death ;  also  the 
negro  man  Bill,  and  his  wife,  Patt,  with  her  children,  Liley, 
Jack,  Fanny,  Williamson  and  Warren,  and  all  such  issue  as  the 
said  Patt  may  have  more  at  my  death;  also,  Old  Joe  and  his 
wife,  Luce,  with  their  children,  Charles,  Laura,  Franklin  and 
Milley ;  also  the  negro  man  called  Daniel,  and  the  negro  woman 
called  Edie,  and  her  daughter,  Amie ;  these  negroes,  however, 
shall  remain  in  the  hands  of  my  executors,  as  part  of  my  estate, 
until  my  debts  and  money  legacies  are  paid,  as  herein  and  here- 
after in  this  will  directed. 

Item:  I  give  and  devise  to  the  Governor  of  the  State  of 
South  Carolina  and  his  successors  forever,  four  acres  of  land, 
to  be  laid  off  adjoining  the  present  public  graveyard  on  my 
land,  on  the  south  side  thereof,  in  trust,  for  the  use  of  the 
people  in  my  neighborhood  as  a  burying-ground  forever,  and 
as  a  site  for  a  house  for  the  public  worship  of  God,  should  any 
Christian  congregation  think  proper  so  to  use  it. 

Item :  I  give  and  devise  all  the  rest  and  residue  of  my  lands 
and  real  estate,  in  the  State  of  South  Carolina,  to  my  son 
Frederick  William  Davie,  to  him  and  his  heirs  forever ;  sub- 
ject, however,  to  the  incumbrances  mentioned  in  this  will,  and 
it  is  my  will,  and  I  do  hereby  devise,  that  in  case  of  the  death 
of  my  said  son  Frederick  William  without  issue  male  living  at  the 
time  of  his  death,  then  in  that  case  I  give  and  devise  the  lands 
and  real  estate,  so  devised  as  above  to  the  said  Frederick 
William,  to  his  brother,  Hyder  Ally  Davie,  to  him  and  his 
heirs  forever ;  subject,  however,  to  the  incumbrances  in  this 
will  mentioned :  And  in  case  the  said  Hyder  Ally  Davie  shall 
die  without  issue  male  living  at  the  time  of  his  death,  then,  in 
that  case,  I  give  and  devise  the  said  lands  and  real  estate  to 
the  eldest  issue  male  of  my  son  Allen  Jones  Davie,  then  living 
when  such  event  shall  take  place,  that  is  of  the  sons  he  may 
Vol.  IX— 35 
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have  living  at  my  death,  to  him  and  his  heirs  forever ;  subject 
to  the  incumbrances  directed  in  this  will :  And  should  my  said 
son  Frederick  William  have  issue  male,  and  such  issue  male  of 
my  said  son  Frederick  William  should  or  shall  die  without 
issue  male  living  at  the  time  of  his  death,  then,  in  that  case,  it 
is  my  will,  and  I  do  devise,  the  lands  and  real  estate  so  devised 
and  described  above,  first  to  my  son  Hyder  Ally  Davie  and 
his  heirs,  and  then  to  the  eldest  issue  male,  living  at  the  time, 
of  Allen  Jones  Davie,  under  the  same  limitations,  and  on  the 
same  contingencies,  and  in  the  same  order  and  manner  as 
above  directed  and  devised,  should  my  son  Frederick  William 
die  without  any  issue  male  living  at  the  time  of  his  death,  to 
them  and  their  heirs  forever :  And  should  my  son  Hyder  Ally 
Davie  have  issue  male  living  at  his  death,  have  issue  male  liv- 
ing at  his  death,  and  such  issue  male  shall  die  without  leaving 
issue  male  living  at  his  death,  then,  in  that  case,  I  give  and 
devise  the  said  lands  and  real  estate  bo  devised  and  described 
above,  should  they  so  have  vested  under  the  above  contingen- 
cies in  such  issue  male,  to  the  eldest  issue  male  then  living  of 
my  son  Allen  Jones  Davie,  being  of  his  sons  living  at  my  death, 
to  him,  his  heirs  and  assigns  forever. 

Item :  It  is  my  will,  and  I  do  hereby  devise  and  direct,  that, 
until  the  demands  against  my  estate  and  the  money  legacies 
bequeathed  by  this  will  are  fully  discharged  and  paid,  my  negro 
slaves  bequeathed  to  my  daughters,  and  those  bequeathed  to 
my  son  Hyder  Ally,  and  those  bequeathed  by  the  residuary 
clause  of  this  will  to  my  son  Frederick  William,  that  is,  all  my 
negro  slaves,  except  as  is  in  this  will  excepted,  shall  be  kept 
and  worked  together  on  my  plantations  on  the  Catawba  River, 
and  the  proceeds  of  the  crops  shall  be  applied  to  the  above 
purpose  of  the  payment  of  debts  and  legacies,  until  they  are 
fully  discharged,  it  is  to  be  clearly  understood  as  my  will,  and 
I  do  will  and  direct,  that  all  the  mules  and  horses  heretofore 
used  on  the  plantations,  the  stock  of  every  kind,  plantation 
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tools  and  utensils  of  every  kind,  with  those  of  the  blacksmith 
shop,  remain  to  be  used  with  the  negroes  on  the  plantations  as 
heretofore,  until  the  above  object  of  the  payment  of  debts  and 
legacies  shall  be  completely  effected. 

Item :  It  is  my  will,  and  I  hereby  direct,  that  my  mills  shall 
be  kept  in  repair  at  the  expense  of  my  estate  until  the  above 
object  of  paying  debts  and  legacies  is  effected,  and  the  profits 
and  proceeds  thereof  applied  also  jointly  with  the  proceeds  of 
my  other  estate  to  the  raising  and  paying  the  money  so 
required. 

Item :  I  give  and  devise  to  my  son,  Allen  Jones  Davie,  the 
lands  I  bought  of  Armstrong  in  the  State  of  Tennessee,  to  him 
and  his  heirs. 

Item :  I  give  and  bequeath  to  my  said  son,  Allen  Jones  Davie, 
all  the  silver  plate  given  to  my  late  wife,  his  mother,  by  his 
grandfather,  Gen.  Jones. 

Item :  In  addition  to  what  I  have  already  given  my  son 
Hyder  Ally  Davie,  I  also  give  and  bequeath  to  the  said  Hyder 
Ally  f)avie,  twelve  hundred  and  fifty  dollars,  unless  I  should 
advance  that  sum  to  him  before  my  death,  in  which  case  this 
legacy  is  revoked. 

Item :  I  give  and  bequeath  my  gold  watch,  and  family  seal, 
to  my  son  Frederick  William,  to  be  delivered  to  him  when  he 
is  twenty-one  years  of  age;  and  in  case  of  his  death,  before 
that  time,  I  give  them  to  my  son,  Allen  Jones  Davie. 

Item :  I  give  my  arms  and  military  accoutrements  to  my 
son,  Frederick  William,  and  in  case  of  his  death,  without  a 
son,  then  to  Allen  Jones  Davie.  Let  them  never  forget  that 
these  arms  were  honorably  employed  in  establishing  the  liber- 
ties of  their  country,  and  I  request  that  they  may  be  preserved 
in  the  family  forever. 
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Item :  I  give  and  bequeath  to  my  son,  Frederick  William, 
the  whole  of  my  library,  whether  books  or  manuscript,  and  in 
case  of  his  death,  before  he  is  twenty-one  years  of  age,  I  give 

them  to  his  brother,  Allen  Jones  Davie. 

******* 

Item :  I  give  and  bequeath  to  my  servants,  Ned,  Nancy, 
and  Killo,  the  sum  of  ten  dollars  each. 

Item:  It  is  my  will,  and  I  hereby  direct,  that  whatever  may 
be  the  state  of  my  crops  at  the  time  of  my  death,  whether 
growing  or  housed,  that  the  proceeds  of  the  same,  after  the 
supply  of  the  plantation  and  family,  and  the  proceeds  of  the 
mills,  if  any  on  hand,  shall  make  part  of  the  fund  for  the  pay- 
ment of  debts  and  legacies,  as  well  as  the  money  on  hand  or 
due  to  me. 

Item :  I  give  and  bequeath  to  my  son,  Frederick  William, 
two  hundred  dollars,  to  be  paid  to  him  annually  until  the  debts 
and  legacies  are  paid,  and  he  shall  take  under  the  residuary 
clause  in  this  will. 

Item :  I  give  and  bequeath  all  the  rest  and  residue  of  my 
estate,  whether  real  or  personal  of  whatever  kind  the  same 
may  be,  to  my  son  Frederick  William  Davie,  to  him  and  his 
heirs,  the  slaves,  horses,  mules,  utensils  and  other  articles 
mentioned  being  subject  to  the  directions  of  this  will,  until  the 
debts  and  legacies  are  paid ;  and  I  earnestly  recommend  his 
sisters  to  his  protection  and  unremitted  attention.  And  as  I 
know  not  when  or  where  I  shall  die,  or  what  may  be  the  con- 
dition of  my  family  at  the  time,  it  is  my  will,  and  I  do  hereby 
direct  that  my  daughters,  Mary  H.  Davie  and  Martha  Rebecca 
Davie,  shall,  if  they  or  either  of  them  choose  to  reside  at  my 
dwelling-house,  have  the  use  of  my  dwelling-house,  kitchen  and 
other  offices,  with  the  furniture  of  the  house,  my  carriage  and 
carriage  horses,  my  servants  Ned  and  Cook,  until  they  have 
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received  the  whole  of  the  property  bequeathed  to  them  by  this 
will,  the  stock  of  provisions  and  necessaries  provided  and  on 
hand  shall  be  considered  Wr  the  use  of  them  and  their  brother, 
Frederick  William,  and  a  regular  and  sufficient  supply  of  pro-  . 
visions  set  apart  for  them  annually,  should  they  thus  live 
together,  until  the  above  event  takes  place,  and  I  do  hereby 
will  and  direct,  that  my  dwelling-house,  and  all  the  other 
houses  on  the  plantation,  be  kept  in  proper  repair  by  the 
estate,  until  the  arrangements,  by  this  will  directed,  are  fully 
effected. 

Item :  I  hereby  appoint  my  son,  Hyder  Ally  Davie,  and  my 
son-in-law,  William  F.  De  Saussure,  Guardians  to  my  son 
Frederick  William,  and  I  recommend  the  care  of  the  mind  and 
morals  of  this  young  man  most  earnestly  to  them. 

Item:  I  hereby  appoint  my  son,  Hyder  Ally  Davie,  and  my 
son-in-law,  William  F.  De  Saussure,  executors  to  this  my  last 
will  and  testament,  and  also  my  son,  Frederick  William,  when 
he  shall  attain  the  age  of  twenty-one  years,  hereby  declaring 
this  to  be  my  last  will  and  testament,  written  altogether  with 
my  own  hand,  and  expressed,  I  hope,  in  so  plain  a  manner  that 
my  intention  cannot  be  mistaken,  with  my  name  written  on 
each  page. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  17th  day  of  September,  in  the  year  of  our  Lord  eighteen 
hundred  and  nineteen. 


W.  R,  Davib,  [l.  s.] 


Signed  and  published  in  the    ) 
presence  of  J 

Cadwalladbr  Jones, 
Allen  Jones  Green, 
Frbd'k  L.  L.  Pride. 
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Copy  op  Hyder  Ally  Davie's  Will. 

South  Carolina : 

This  the  last  will  and  testament  of  Hyder  A.  Davie. 

I  devise  and  bequeath  my  whole  estate,  real  and  personal,  to 
F.  W.  Davie,  Lewis  A.  Beckham,  and  W.  F.  DeSaussure,  in 
trust  for  the  sole  and  separate  use  of  my  daughter,  Julia  Bedon, 
free  from  the  debts,  contracts,  or  control  of  her  husband,  and 
at  her  death,  in  trust  for  her  child  or  children  who  shall  be 
living  at  the  time  of  her  death ;  provided,  that  if  any  of  her 
children  shall  have  died  during  her  life,  leaving  children  who 
shall  be  alive  at  the  death  of  the  said  Julia,  such  children  shall 
represent  their  parent,  and  take  the  share  such  parent  would 
have  been  entitled  to,  if  living  at  her  death. 

If  it  shall  become  expedient  to  change  the  investment  of  any 
portion  of  my  property,  such  change  may  be  effected  with  the 
consent  of  my  trustees,  or  a  majority  of  them,  at  the  request 
of  my  daughter ;  but  the  substituted  property  shall  be,  and  the 
same  is  hereby  settled,  to  the  same  uses  as  attached  under  this 
will  to  the  property  sold. 

It  is  my  will  and  desire  that  my  negroes  shall  not  be  removed 
from  the  District  of  Chester  in  this  State. 

I  constitute  the  before-named  trustees,  executors  of  my  will. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 

this  25th  March,  1847. 

Hyder  A.  Davie,    [l.  s.] 
Witness : 

James  Boatwright, 

Robert  W.  Gibbes, 

Henry  D.  Bull. 

His  Honor  ordered  the  postea  to  be  delivered  to  the 
plaintiffs. 

The  defendant  appealed. 

After  argument  in  the  Law  Court  of  Appeals,  in  December, 


COURT    OF    ERRORS.  £43 

Columbia,  May,  1866. 

1855,  the  case  was  ordered  to  this  Court,  where  it  was  now 
heard. 

Gregg,  for  appellant,  cited  Ridgeway  vs.  Munkettrick, 
Drury  &  W.  84;  Bahell  vs.  Welch,  2  Sim.  819;  Slater  vs. 
Bangerfield,  15  M.  &  W.  269  ;  Greenwood  vs.  Rothwell,  5  M. 
&  G.  628 ;  Merest  vs.  James,  1  Brod.  &  B.  484 ;  Lees  vs. 
Mosley,  1  T.  &  C.  589 ;  Ellis  vs.  Selby,  7  Sim.  852 ;  Mande- 
ville  vs.  Lackey,  8  Ridg.  P.  0.  852 ;  Sibley  vs.  Perry,  7  Ves. 
632 ;  Peel  vs.  Catlow,  9  Sim.  372 ;  Surift  vs.  Swift,  8  Sim. 
168 ;  Ryan  vs.  Cooley,  Lloyd  &  G.  7  ;  Burleson  vs.  Bowman, 
1  Rich.  Eq.  Ill ;  Bernal  Vs.  Bernal,  3  Mylne  &  C.  559 ; 
Oddiers.  Woodford,  3  Mylne  &  C.  584;  2  Jarm.  on  Wills, 
353,  et  seq. 

BeSaussure,  Petigru,  contra,  cited  9  Bligh,  237 ;  1  Jarm. 
on  Wills,  490;  3  Atk.  774;  Co\  Lit.  25,  a,  b;  2  Jarm.  9, 
10;  Hob.  31;  1  B.  &  P.  243;  2  Bligh,  1;  Cro.  Jac.  590; 
1  McC.  70;  1  Fearne,  171;  Hayes  on  Est.  Tail,  3  Table, 
Nos.  62,  74 ;  3  T.  R.  143 ;  7  T.  R.  789 ;  Fearne,  652,  §  20  ; 
Rutledge  vs.  Rutledge,  Dud.  201 ;  3  Bro.  367;  3  Swanst.  320 ; 
3  Bl.  Com.  115 ;  2  B.  &  P.  N.  «.  38 ;  1  Bos.  &  P.  626. 

McAliley,  in  reply,  cited  3  Bro.  P.  C.  154;  4  Ves.  277  ;  2 
Jarm.  on  Wills,  7,  10,  527;  20  Eng.  Ch.  R.  503;  Key  vs. 
Key,  19  Eng.  L.  &  E.  R.  617 ;  Hurlbut  vs.  Emerson,  16 
Mass.  240  ;  3  Cond.  Eng.  Ch.  R.  729. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  will  of  Gen.  Davie  contains  the  follow- 
ing clause : — 

"  Item.  I  give  and  devise  all  the  rest  and  residue  of  my 
lands  and  real  estate  in  the  State  of  South  Carolina,  to  my 
son  Frederick  William  Davie,  to  him  and  his  heirs  forever, 
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subject  however  to  the  incumbrances  mentioned  in  his  will : — 
and  it  is  my  will,  and  I  do  hereby  devise,  that  in  case  of  the 
death  of  my  said  son  Frederick  William,  without  issue  male 
living  at  the  time  of  his  death,  then,  in  that  case,  I  give  and 
devise  the  lands  and  real  estate,  (so  devised  as  above  to  the 
said  Frederick  William,)  to  his  brother  Hyder  Ally  Davie,  to 
him  and  his  heirs  forever ;  subject  however  lo  the  incumbrances 
in  this  will  mentioned. 

And  in  ease  the  said  Hyder  Ally  Davie  shall  die  without 
issue  male  living  at  the  time  of  his  deaths  then,  in  that  case, 
I  give  and  devise  the  said  lands  and  real  estate  to  the  eldest 
issue  male  of  my  son  Allen  Jones  Davie,  then  living  when  such 
event  shall  take  place,  that  is,  of  the  sons  he  may  have  living 
at  my  death,  to  him  and  his  heirs  forever,  subject  to  the  in- 
cumbrances directed  in  this  will. 

And  should  my  said  son  Frederick  William  have  issue  male, 
and  such  issue  male  of  my  sdid  son  Frederick  William,  should 
or  shall  die  without  issue  male  living  at  the  time  of  His  death, 
then,  in  ,that  case,  it  is  my  will,  and  I  do  devise,  the  lands 
and  real  estate  so  devised  and  described  above,  first  to  my  son 
Hyder  Ally  Davie  and  his  heirs,  and  then  to  the  eldest  issue 
male,  living  at  the  time,  of  Allen  Jones  Davie,  under  the  same 
limitations  and  on  the  same  contingencies,  and  in  the  same  order 
and  manner  (as  above  directed  and  devised  should  my  son  Fre- 
derick William  die  without  any  issue  male  living  at  the  time  of 
his  death,)  to  them,  and  their  heirs  forever : 

And  should  my  son  Hyder  Ally  Davie,  have  issue  male 
living  at  his  death,  (have  issue  male  living  at  his  death,  [re- 
peated],) and  such  issue  male  shall  die  without  leaving  issue 
male  living  at  His  death,  then,  in  that  case,  I  give  and  devise 
the  said  lands  and  real  estate  so  described  and  devised  above, 
(should  they  so  have  vested  under  the  above  contingencies  in 
such  issue  male,)  to  the  eldest  issue  male  then  living  of  my  son 
Allen  Jones  Davie,  being  of  his  sons  living  at  my  death,  to 
him,  his  heirs,  and  assigns  forever." 
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There  are  in  the 'original  will  no  marks  for  parentheses,  nor 
words  in  italics  or  capitals,  nor  even  ordinary  marks  for  punc- 
tuation. 

The  plaintiffs  in  this  case  are  devisees  under  the  will  of 
Hyder  A.  Davie : — the  defendant  is  a  tenant  under  William  R. 
Davie,  son  of  Allen  Jones  Davie.  The  case  submitted  by  the 
special  verdict  is  resolved  into  the  question,  whether  grandsons 
of  Hyder  A.  Davie,  living  at  his  death  and  being  children  of 
his  daughter  Mrs.  Bedon,  come  within  the  terras  issue  male 
in  this  part  of  the  clause,  "and  in  ease  the  said  Hyder  Ally 
Davie  shall  die  without  issue  male  living  at  the  time  of  his 
death."  Did  Hyder  A.  Davie  die  without  issue  male  living  at 
the  time  of  his  death?  In  the  true  sense  of  the  will,  did  a 
grandson  through  a  daughter  constitute  issue  male,  or  was  there 
required  either  a  male  through  males,  or  a  son, — male  issue  in 
first  degree  ? 

The  special  verdict  finds  the  whole  will,  the  condition  of  the 
testator's  family  at  the  date  of  the  will  and  at  his  death,  and 
the  fact  that  the  testator  was  a  distinguished  lawyer,  who  had 
formerly  practised  in  the  State  of  North  Carolina.  The  ques- 
tion submitted  must  then  be  decided  by  the  Court  from  the  will 
itself,  with  such  aid  as  these  extraneous  circumstances  may 
afford. 

In  various  other  clauses  of  the  will  the  word  issue  occurs  in 
connexion  with  female  slaves  bequeathed,  and  from  the  words 
"farther,"  "other,"  " more,"  which  are  sometimes  joined  to  it, 
it  has  been  argued  that  the  testator  has  in  those  clauses  shown 
that  he  used  issue  to  mean  children,  and  that,  in  the  part  of  a 
clause  particularly  important  in  this  case,  the  word  issue  should 
be  construed  according  to  the  exposition  elsewhere  given  of  it. 
But  in  the  strongest  of  these  instances  that  can  be  selected, 
this  inferential  exposition  is,  at  the  most,  doubtful.  The  tes- 
tator, when  he  drew  his  will,  did  not  probably  contemplate  any 
descendants  of  slaves  bequeathed  besides  immediate  progeny : 
but  it  is  not  at  all  plain  that  if  he  had  lived  for  the  happening 
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of  the  case,  his  will  would  not  have  shown  his  desire  for  the 
grand- children  of  a  female  slave,  who  with  her  farther  issue 
was  bequeathed,  to  pass  under  the  word  issue  wherever  their 
mother  would  pass. 

To  the  clause  above  recited  we  may  then  confine  our  atten- 
tion. 

Issue,  when  used  as  a  word  of  limitation  is  equivalent  to 
heirs  of  the  body  ;  and  issue  male  so  used,  like  heirs  male  of  the 
body,  defines  an  estate,  which,  according  to  the  rules  of  inhe- 
ritance well  settled  in  England,  can  descend  only  to  males  whose 
descent  from  the  proposed  ancestor  has  been  wholly  through 
males. (a)  But  where  issue  is  not  used  as  a  word  of  limitation, 
its  natural  and  primary  meaning,  without  explanation,  is  de- 
scendants in  every  degree,  whether  heirs  or  not ;  and,  in  like 
case,  the  like  meaning  of  issue  male  is,  descendants  that  are 
males.  Those  who,  in  the  construction  of  a  will,  would  depart 
from  the  primary  and  natural  meaning  of  the  terms,  must  show 
how  a  different  meaning  is  fixed  by  explanations  which  are  fur- 
nished by  the  will  itself  taken  in  connexion  with  the  circum- 
stances under  which  it  was  made.(S)  That  task  the  defendant 
here  assumes. 

First.  It  is  said  that  the  testator  was  a  lawyer  who  had 
practised'  in  North  Carolina,  where  fees-tail  might  have  been 
implied  : — had  a  general  purpose  to  establish  the  succession  to 
his  Landsford  estate  in  his  male  descendants,  who  bore  his 
name : — by  his  constant  use  of  the  terms  issue  male  instead  of 
male  issue,  has  shown  that  his  thoughts  were  turned  to  the 
effect  of  those  words  in  limitations  of  estates : — by  speaking  in 
the  latter  part  of  the  clause  above  recited,  of  the  case  of  the 
lands  having  "  vested  under  the  above  contingencies  in  such 
issue  male"  has  shown  at  least  an  expectation  that  such  issue 
male,  if  left  living,  would  in  some  way  obtain  the  lands: — and 

(a)  Co.  Litt.  25;  2  Jarm.  on  Wills.  9.  (6)  2  Jarm.  742,  and  cases  oitedL 
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in  general,  in  other  parts  of  the  clause,  has  indicated  his  inten- 
tion that  none  but  males  through  males  should  take,  which  in- 
tention should  avail  to  explain  issue  male  in  the  part  immedi- 
ately affecting  this  case. 

These  propositions  thus  connected,  contain  some  matters 
which  should  not  be  brought  into  the  discussion,  some  which 
are  really  adverse  to  the  conclusion  that  the  defendant  would 
deduce  from  them,  and  some  which  may  raise  doubts  but  can- 
not afford  the  explanation  demanded.  We  will  examine  them, 
intending  hereafter  to  particularize,  and  subject  to  a  separate 
analysis,  each  of  the  most  material  of  the  other  parts  of  the 
clause  that  are  referred  to  in  the  last  proposition. 

As  to  the  law  of  North  Carolina,  as  to  any  preference  felt 
by  the  testator  for  males  who  bore  his  name,  and,  as  to  any 
intention  or  purpose  entertained  by  him  and  not  expressed  in 
his  will,  the  special  verdict  is  silent.  Evidence  could  not  have 
been  admitted  to  show  intention  as  an  independent  fact — for, 
however  influential  intention  when  ascertained  may  be  in  the 
construction  of  a  will,  it  must  be  sought  in  the  will  itself,  with 
the  aid  of  such  circumstances  as  explain  the  meaning  of  the 
words  there  used,  (a) 

That  the  testator  was  a  lawyer  can  be  no  reason  why  tech- 
nical terms  belonging  to  his  profession  should  have  a  significa- 
tion different  from  that,  which  technically  is  proper  for  them 
when  they  are  used  as  he  used  them.  Even  if  by  habit,  or 
tacit  reference  to  some  peculiar  code,  he  may  be  supposed  to 
have  used  ordinary  terms  of  art  in  some  peculiar  sense,  of  which 
the  will  properly  expounded  gives  no  interpretation,  the  terms, 
being  in  their  ordinary  meaning  sensible  in  their  application  to 
extrinsic  circumstances,  could  not  acquire  a  peculiar  meaning 
from  any  force  of  external  evidence.(J) 

It  is  admitted  on  both  sides  that  the  testator's  real  intention 
was  to  create  successive  fees  simple  in  his  sons  Frederick  Wil- 

(«)  1  Jarm.  on  Wills.  358.  (5)  Chichetter  vs.  Osrenden,  3  Taunt,  147. 
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Ham,  and  Hy der  Ally,  subject  to  defeasance  upon  contingencies ; 
— which  contingencies  relate  to  the  issue  male  of  these  sons, 
but  give  nothing  in  any  event  to  such  issue.  This  is  the  obvi- 
ous result  of  the  words  "  to  him  and  his  heirs  forever,"  indus- 
triously used,  anfl  in  all  probability  well  understood  by  the 
testator.  With  this,  (if  we  suppose  that  the  testator  expected 
these  sons  respectively  to  keep  the  estate  as  he  had  done  and 
to  devise  to  one  of  their  male  issue,  if  they  left  any,)  may  con* 
sist  the  equivocal  expression,  "  should  they  (the  lands)  so  have 
rested  under  the  above  contingencies  in  such  issue  male/'  It 
would  be  pushing  construction  very  far,  if  without  strong  neces- 
sity raised  by  all  the  words  in  their  application  to  external 
things,  the  plain  expressions  of  one  estate  should  be  made  to 
yield  to  the  implication  of  a  different  one.  But  still,  after  all 
this,  there  seems  to  lurk  in  the  propositions  of  the  defendant, 
an  insinuation  that  General  Davie  really  intended  the  issue 
male  of  each  of  his  sons,  in  certain  contingencies,  to  take  in 
some  way  by  force  of  the  will ;  and  that  this  intention  affords 
some  explanation  of  the  sense  &e  ascribed  to  issue  male.  Let 
us  see  what  estate  the  issue  could  have  been  intended  to  take; 
and  what  assistance  any  conceivable  estate  can  give  to  the  de- 
fendant. 

If,  in  any  contingency,  issue  of  Frederick  William  or  Hyder 
could  have  taken  by  force  of  this  will,  they  must  have  taken  as 
purchasers  or  as  heirs.  If  they  were  intended  to  take  as  pur- 
chasers, the  same  question,  which  now  employs  us,  would  have 
arisen  concerning  the  meaning  of  issue  male:  all  male  descen- 
dants would  have  been  included,  if  some  restrictive  meaning  did 
not  arise  from  the  context.  For  instance,  if  the  devise  had 
been  construed  to  be  to  Frederick  William  for  life,  with  remain- 
der in  fee  to  his  issue  male  living,  at  his  death,  and  in  default 
of  such  issue  male  then  living,  executory  devise  to  Hyder  for 
life,  with  remainder  in  fee  to  his  issue  male,  &c. ;  a  grandson  of 
Frederick  William,  or  of  Hyder,  would  have  taken  along  with 
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a  son,  and  a  grandson  through  a  daughter  would  have  answered 
the  description  as  well  as  one  through  a  son,  if  a  contrary  in- 
tention did  not  appear.(a)  No  aid  would  be  received  by  the 
defendant  from  this  view. 

If  the  issue  male  of  Frederick  William  or  Hyder  were  in- 
tended to  take  as  heirs  per  formam'doni,  then  the  estate  limited 
to  their  ancestors  must  have  been  a  fee-tail  or  a  fee-conditional 
at  the  common  law.  No  fee-tail  could  ever  have  been  created 
in  this  State.  If  a  testator  has  used  the  words  most  apposite 
elsewhere  for  creating  one,  he  has  here  only  done  what  the 
common  law  before  the  enactment  of  the  Statute  de  donis,  per- 
mitted :  that  is  he  has  created  a  fee  conditional :  and  no  other 
intention  can  be  imputed  to  him* 

If  the  will  can  be  supposed  to  have  given  a  fee  conditional  to 
Frederick  William  and  his  heirs  male,  and  upon  failure  of  his 
heirs  male  to  Hyder,  &c,  the  succession  in  the  first  instance 
would  have  been  to  Frederick  William's  issue  male  in  the  strict 
male  line, — males  through  males.  But  it  must  be  remembered 
that  there  can  be'no  remainder  after  a  fee,  nor  any  executory 
devise  upon  the  contingency  of  a  general  failure  of  issue  male. 
The  consequence  would  have  been  that  neither  Hyder  nor  Al- 
len's issue  would  have  taken  any  thing  by  the  will : — upon  Fre- 
derick William's  death  without  leaving  issue  male,  the  possibility 
of  reverter,  which  remained  in  the  grantor  of  the  fee  condi- 
tional, would  have  become  an  estate  in  the  testator's  heirs 
general :  neither  of  the  parties  now  before  the  Court  would 
be  entitled  to  all  of  the  lands  in  question,  but  the  defendant  in 
this  case,  for  defect  of  the  plaintiff's  title,  would  prevail. (J) 

If,  by  a  proper  construction  of  the  will,  it  should  appear  that 
there  was  a  fee  conditional  in  Frederick  William  and  his  heirs 
male,  subject  to  the  contingency  of  a  failure  of  his  heirs  male 

(a)  2  J  arm.  34. 

(6)  Adam*  vs.  Chaplin,  1  Hill  Ch.  280;  Edward*  ts.  Barludalt,  2  Hill,  Ch.  108; 
Sedan  Tf.  Bedon,  2  Bail,  246;  Buitt  ts.  Dovkm,  4  Rich.  Eq.  423,  501;  Mazyek  Tf. 
VanoUrhont,  Ball.  £*  48;  2fe«  vs.  Horry,  2  Hill,  246. 
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at  his  death,  (and  according  to  opinions  held  by  at  least  four 
members  of  the  Court  of  Errors  in  Buist  vs.  Dawes,  4  Rich. 
Eq.  496,  it  should  be  resolved,  that  upon  such  a  contingency 
there  might  be  a  limitation  upon  a  fee  conditional,  as  there* 
may  be  upon  a  fee  simple,)  then  upon  Frederick  William's 
death,  the  estate  passed  in  fee  conditional  to  Hyder  and  his 
heirs  male,  and  upon  Hyder's  death,  without  issue  male  through 
males  then  living,  it  passed  to  the  person  designated  in  the 
limitation,  to  Allen's  issue,  if  that  limitation  was  good. 

If  an  estate  in  fee  conditional  was  given  to  Frederick  William, 
he  might  have  aliened  or  encumbered  the  lands  even  before  the 
birth  of  a  son,  and  his  alienation  or  incumbrance  would  have 
been  effective  during  the  continuance  of  his  issue  male  through 
males  subsequently  born  ;(a)  his  alienation,  made  after  the  birth 
of  a  son,  would  have  forever  barred  his  issue  male  ;(5)  and,  if 
any  such  issue  had  been  living  at  his  death,  the  alienation 
would  have  been  indefeasible  by  an  executory  devise  made  to 
depend  upon  the  contingency  of  his  dying  without  issue  male 
living  at  his  death.  The  same  may  be  said  oT  Hyder's  power 
over  the  estate,  if  a  fee  conditional  had  devolved  upon  him  after 
Frederick  William's  death  without  issue  then  living. 

The  case  with  which,  upon  very  probable  occurrences,  inten- 
tions favorable  to  the  issue  might  have  been  defeated,  detracts 
much  from  the  argument  of  a  desire  to  keep  the  lands  in  the 
hands  of  descendants  who  bore  the  testator's  name,  which  has 
been  drawn  from  the  supposition  of  his  intention  to  create  a 
fee  conditional :  but  this  supposition  gives  to  issue  male  the 
interpretation  which  the  terms  always  receive  when  they  are 
used  as  words  of  limitation,  that  is,  males  through  mates. 

It  is  not,  however,  admissible  for  us  to  make  this  supposition. 
In  England,  a  devise  such  as  the  one  before  us,  would  probably 
be  held  to  create  successive  estates  tail :  for  there  the  estate 
tail  is  a  particular  estate,  which  will  support  a  remainder,  and 

(a)  l  SalL  Leot  285.  (6)  2  Blaokst.  Con.  111. 
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to  promote  the  apparent  intention  in  favor  of  issue,  when  a 
limitation  is  made  in  default  of  issue,  an  estate  tail  is  frequently 
implied,  notwithstanding  express  words  defining  a  fee  simple* 
But  nothing  on  this  subject  is  with  us  more  clearly  settled, 
than  that  a  fee  conditional  will  not  be  implied,  without  neces- 
sity, or  in  opposition  to  expression,  if  it  will  be  implied  at  all:(a) 
and  that  in  cases  like  this,  a  fee  simple,  subject  to  defeasance 
upon  contingency,  shall  subsist  as  expressed,  because  more 
likely  to  effect  the  intention  than  a  fee  conditional.  This 
being  so,  it  is  conceded  that  here  were  fees  simple  mounted  on 
fees  simple*  How  then  can  we  say  that  the  intention  was  not 
to  create  a  fee  simple,  but  first  assuming  that  there  was  an 
intention  to  create  a  fee  conditional,  contrary  to  what  we 
decide,  argue  from  that  assumed  intention  the  meaning  of  a 
word  employed  in  a  contingency  annexed  to  what  we  hold  to 
be  a  fee  simple  ?  It  would  not  do  to  conjecture,  or  what  is  the 
same  thing,  from  extrinsic  testimony  to  establish  an  intention 
consistent  with  our  decision,  and  thence  infer  a  meaning  dif- 
ferent from  the  natural  sense  of  words  employed.  Much  less 
can  we  conjecture  an  intention,  thence  infer  a  meaning,  and 
then  reject  the  intention.  This  is  not  the  same  as  taking  the 
exposition  of  a  word  from  a  part  of  the  will  which  is  inopera- 
tive for  any  other  purpose,  as  from  a  vain  attempt  to  create  a 
perpetuity.  In  making  such  an  attempt  the  testator  might 
give  an  explanation  of  a  word  used  in  another  part  of  the  will, 
which  explanation  might,  in  the  construction  of  the  will  as  a 
whole,  avail  to  control  the  natural  meaning  of  the  word.  There 
the  intention  would  be  frustrated,  but  the  explanation  would 
stand  independent  of  it.  But  here,  to  derive  any  aid  from  the 
supposition  of  a  fee  conditional,  an  intention  to  create  such  a 
fee  must  be  imputed  to  the  testator, — the  meaning  of  issue  male 
be  taken  as  if  those  terms  had  been  used  in  the  limitation  of  a 
fee  conditional,  and  then  that  meaning  be  carried  to  the  inter- 
Co)  Carr  Tf.  Porter,  1  McC.  Ch.  78;  Omm  iupra. 
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pretation  of  the  contingency,  when  it  is  acknowledged  that  the 
intention  was  to  create  a  fee  simple  subject  to  a  contingency. 

Issue  male  used  in  the  part  of  the  clause  immediately  under 
consideration,  ("  and  in  case  the  said  Hyder  Ally  Davie  shall 
die  without  issue  male  living  at  the  time  of  his  death,")  defined 
no  persons  or  class  that  were  to  take  by  inheritance,  but  desig- 
nated persons,  of  whom  the  non-existence  of  any  at  a  particular 
time,  should  defeat  the  fee  simple  before  given  to  Hyder.  The 
primary  and  natural  meaning  of  the  terms  is  just  as  appli- 
cable as  it  would  have  been  in  case  of  an  estate  given  to  issue 
male  as  purchasers.  Hyder's  estate,  transmissible  at  his  death 
if  the  contingency  did  not  happen,  was  in  fee,  as  Frederick 
William's  had  been.  If  Frederick  William  had  left  a  son 
living  at  his  death,  an  alienation  by  himself,  or  a  forced  sale 
by  creditors,  would  have  been  indefeasible :  he  might  by  his 
will  have  given  the  whole  estate  to  a  daughter  or  to  a  stranger : 
in  case  of  his  dying  intestate,  leaving  the  one  son,  nine  daugh- 
ters, a  grandson  through  a  predeceased  daughter,  and  a  grand- 
daughter through  a  predeceased  son,  it  is  conceded  that  the 
estate  would  have  been  divided  into  twelve  parts,  and  one 
assigned  to  each  of  these  his  heirs ;  or  if  he  had  left  a  son  and 
a  widow,  the  mother  of  that  son,  and  the  son  had  immediately 
afterwards  died,  it  is  conceded  that  the  whole  estate  would 
have  passed  %o  the  widow.  All  this,  which  has  been  said  of 
Frederick  William's  estate,  would  have  been  also  equally  appli- 
cable to  Hyder' s,  if  Frederick  William  dying  without  issue  had 
been  survived  by  Hyder,  and  Hyder's  estate  was  subject  to  no 
contingency  besides  that  of  his  dying  without  leaving  issue 
male  living  at  his  death.  There  was  another  contingency,  of 
which  we  will  speak  hereafter,  but  that  has  not  happened  yet, 
if  Hyder's  grandsons  now  living  are  his  issue  male,  and  cannot 
now  affect  a  fee  simple  transmitted  by  Hyder,  whatever  may 
hereafter  in  certain  events  be  its  influence.  If  Hyder  had  left 
a  son,  the  estate  might,  by  force  of  his  acts,  have  passed  out 
of  the  family  of  General  Davie's  descendants,  at  least  until  the 
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happening  of  the  last-mentioned  contingency,  and  until  then, 
if  not  otherwise  disposed  of,  would  have  descended  to  his  heirs 
general.  If  under  the  prescribed  contingencies  the  lands 
should  have  come  to  any  descendant  of  Allen,  that  person 
would  have  had  an  absolute  estate  in  fee,  might  have  sold  or 
devised  at  pleasure,  and  dying  would  have  been  succeeded  by 
heirs  female  no  less  than  by  heirs  male. 

The  disposition  which  the  testator  made,  raised  so  many 
chances  of  defeating  any  wish  to  keep  the  lands  in  the  hands 
of  those  who  bore  his  name,  or  even  in  the  hands  of  his  male 
descendants,  that  no  such  wish  can  plainly  appear  from  what  he 
has  done.  He  chose  to  give  his  lands  to  his  sons  rather  than 
to  his  daughters.  To  answer  why,  is  much  more  difficult  than  to 
ask  why  he  took  his  sons  in  succession  rather  than  in  common ; 
why  he  preferred  the  third  to  the  others;  and  why  he  gave  to 
the  descendants  of  Allen  rather  than  to  Allen  himself.  He 
did  with  his  own  as  he  pleased.  We  can  know  his  motives  and 
purposes  only  from  his  expressions.  He  gave  estates  in  fee 
simple  by  words  too  plain  for  interpretation :  he  made  them 
subject  to  contingencies,  and  in  those  contingencies  occur  the 
terms  issue  male.  There  is  in  the  condition  of  his  family  and 
surrounding  circumstances  nothing  to  control  the  natural 
meaning  of  these  terms,  or  to  show  a  meaning  inconsistent 
with  the  natural  meaning,  and  consistent  with  every  state  of 
events  that  may  be  imagined  to  have  occurred.  This  will  then 
must  receive  a  construction  according  to  established  rules,  such 
as  another  will  in  like  words,  controlled  by  no  surrounding  cir- 
cumstances, would  receive.  We  must  not  allow  conjecture  and 
plausible  imputation  of  motive,  to  serve  in  lieu  of  explanation. 
If  we  do,  there  will  be  no  safety  in  relying  upon  principles  or 
precedents  in  the  construction  of  wills,  but  the  opinion  of  the 
Court  must  be  invoked,  to  settle,  not  what  a  testator  has 
written,  but  what  a  fertile  invention  may  suggest  he  most  pro- 
bably intended  to  write. 
Vol.  IX.— 86 
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Second.  We  will  now,  confining  ourselves  to  the  context 
apart  from  all  extrinsic  circumstances,  examine  the  other  parts 
of  the  clause  recited  in  the  beginning,  which  have  been  sup- 
supposed  to  contain  indications  of  intention  explanatory  of  the 
sense  in  which  the  terms  issue  male  were  used. 
.  It  is  said  that  there  is  a  difference  between  the  contingencies 
to  which  Frederick  William's  fee  simple  was  made  subject, 
and  those  to  which  Hyder's  were  make  subject ;  that  in  the 
contingencies  first  provided  as  to  both,  the  terms  male  issue 
mean  only  issue  in  the  first  degree — sons ;  that  in  the  subse- 
quent contingencies  more  remote  issue  is  designated  by  the 
phrase  issue  male  of  issue  male :  and  that  from  this  it  appears, 
that  unless  Hyder  left  a  son  or  issue  male  through  an  unbroken 
line  of  males,  his  estate  has  been  defeated. 

Turn  to  the  clause.  There  are  four  contingencies  after  the 
direct  devise  of  a  fee  simple  to  Frederick  William:  first, 
Frederick  William's  death  without  male  issue  then  living,  upon 
the  happening  of  which  the  fee  shall  pass  to  Hyder.  Second, 
Hyder's  death  without  male  issue  then  living,  upon  the  hap- 
pening of  which  it  shall  pass  to  certain  male  issue  of  Allen. 
Third,  (recurring  to  Frederick  William)  the  death  of  male 
issue  which  Frederick  William  might  have,  without  issue  male 
living  at  the  time  of  his  death,  upon  the  happening  of  which 
the  estate  shall  pass  to  Hyder.  Fourth,  (recurring  to  Hyder) 
the  death  of  issue  male  which  Hyder  may  have  left  living  at 
his  death,  without  such  issue  male  leaving  issue  male  living  at 
his  death,  upon  the  happening  of  which,  the  estate  shall  pass 
to  certain  issue  male  of  Allen. 

Our  inquiry  now  relates  directly  to  the  second  contingency, 
and  if  it  be  true  that,  in  that  issue  male  means  son,  Hyder's 
estate  has  been  defeated,  for  he  left  no  son.  Whilst  urging 
this  meaning,  the  defendant  seems,  however,  to  admit  that  if 
Hyder  had  left  a  grandson,  the  son  of  a  predeceased  son,  the 
contingency  would  not  have  happened  ;  drawing  an  argument 
from  the  first  and  third  contingencies,  he  strives  for  the  con- 
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elusion  that  in  the  second,  issue  male  means  issue  male  through 
males.  It  is  important  to  observe  that  the  first  contingency 
which  is  in  respect  to  Frederick  William,  is  in  words  identical 
with  the  second,  which  is  in  respect  to  Hyder,  and  that  issue 
male  must  have  the  same  meaning  in  both. 

If  the  first  had  been  the  only  contingency  that  related  to 
Frederick  William,  and  Frederick  William  had  left  at  his  death 
no  son,  but  had  left  the  son  of  a  son,  can  any  one  believe  that 
the  intention  of  the  testator  would  have  been  promoted  by  re- 
stricting the  natural  meaning  of  issue  male  to  the  narrow  sense 
of  son  of  sons,  so  as  in  that  case  to  have  defeated  Frederick 
William's  fee  ?    This  incredible  result  of  the  first  contingency, 
under  the  construction  which  confines  the  sense  of  male  issue 
there  used  to  immediate  descendants,  it  is  said  is  prevented  by 
the  third  contingency :  it  is  supposed  that  that  third  can  serve 
no  other  purpose,  and  that  its  introduction  shows  the  propriety 
of  this  construction      The  first  contingency  thus  construed  is, 
if  he  should  die  without  a  son  living  at  his  death.     The  third 
construed  is,  if  he  should  have  a  son,  and  such  son  should  die 
without  issue  male  living  at  his  (F.  Ws)  death,  then  F.   Ws 
estate  shall  be  defeated.    But  under  neither  of  these  contingen- 
cies thus  construed  would  the  estate  of  Frederick  William  have 
been  without  implication  saved  from  defeat,  in  the  case  of  a 
deceased  son's  son  left  living  at  F.  W's  death.     The  corollary 
to  the  third,  it  is  said,  however  is,  if  such  son  shall  not  die 
without  issue  male  the  estate  shall  not  be  defeated.     The  third 
contingency  then  is  not  an  additional  contingency,  upon  the 
happening  of  which  there  may  be  defeasance ;  but  it  is  an  en- 
largement of  the  bar  as  it  has  been  phrased,  an  exception  to 
to  the  general  rule— without  a  »<?n— contained  in  the  first ;  an 
exception,  which,  according  to  its  letter,  is  a  partial  re-affirma- 
tion, not  an  exception,  but  which  acquires  restrictive  effect  by 
inference : — an  exception,  the  need  of  which  has  been  produced 
by  changing  the  natural  sense  of  the  terms  in  which  the  rule 
was  expressed.  Suppose  that  a  son  dying  in  Frederick  William's 
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lifetime  should  have  left  a  grandson  in  the  strict  male  line, 
would  that  case  have  come  within  the  exception,  so  that  the 
estate  would  have  been  saved  from  defeasance?  Those  say  it 
would,  who  contend  that  issue  male  in  the  first  and  second 
contingencies  means  only  immediate  descendants.  The  same 
words,  issue  male,  used  in  the  same  member  of  the  sentence 
containing  the  third  contingency,  ("  such  issue  male  *  *  die 
without  issue  male,")  must  then  have  two  meanings.  Much 
more  reasonable  than  all  this,  it  is  to  suppose  that  the  testator 
whenever  he  used  the  words  issue  male  and  son,  (and  he  used 
both  of  them  in  every  one  of  the  four  contingencies,)  knew  the 
difference  of  meaning  betweeen  them,  and  attributed  to  each 
its  proper  meaning.  If  he  did  mean  to  include  all  generations 
under  issue,  then  whether  by  male  he  meant  only  to  designate 
the  sex,  or  meant  also  to  require  descent  from  the  ancestor 
wholly  through  males,  any  issue  male  left  by  Frederick  William 
living  at  his  death,  would  have  prevented  the  happening  of 
either  the  first  or  the  third  contingency,  according  to  the 
construction  which  makes  his  in  the  third  refer  to  Frederick 
William.  Without  issue  male  necessarily  includes  without 
issue  male  of  issue  male,  under  either  sense  of  male  applied  to 
issue,  if  the  latter  be  uniformly  used  to  denote  all  descendants. 
Was,  then,  the  third  contingency  a  mere  repetition  in  part  of 
the  first  ?  Was  all  the  labored  phraseology  ("  then  and  in  that 
case  *  *  under  the  same  limitations,  and  on  the  same  con- 
tingencies, and  in  the  same  order  and  manner,  as  above 
directed  and  devised,  [in  case]  my  son  Frederick  William 
should  die  without  any  issue  male  living  at  the  time  of  his 
death,")  mere  idle  tautology,  which  provided  the  same  result 
for  the  second  case  as  had  already  been  provided  for  the  first, 
when  the  first  included  the  second  ?  No.  Plainly  there  was 
an  intention  to  provide  for  a  new  case : — to  add  another  con- 
tingency, upon  the  happening  of  which  the  estate  might  be 
defeated.  It  would  be  preposterous  to  suppose  that  the  new 
case  was  the.  death  of  an  individual  of  issue  male  without  leav- 
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ing  issue  male,  although  other  individuals  of  issue  male  may 
have  been  subsequently  born  in  Frederick  William's  lifetime 
and  have  been  living  at  his  death. 

To  see  the  purpose  of  the  third  contingency  we  must  refer 
to  the  fourth.  That  plainly  provides  for  the  case  of  issue  male, 
which  Hyder  may  have  left  living  at  his  death,  dying  after- 
wards without  leaving  issue  male : — not  a  general  failure  of 
issue  male  subsequently,  but  a  failure  of  the  issue  male  of  par- 
ticular individuals  left  by  Hyder  living  at  his  death.  In  that 
fourth  contingency  the  pronoun  his  refers  to  Hyder's  issue  male, 
as  in  both  the  second  and  fourth  it  does  to  Allen's  issue  male. 
Any  individual  answering  the  description,  indefinitely  in  the 
singular  number,  suits  the  expression  and  the  intention.  It  is 
as  if  the  testator  had  written,  "  and  should  my  son  Hyder  have 
a  male  descendant  living  at  his  death,  and  such  male  descend- 
ant should  die  without  leaving  issue  male  living  at  his  death, 
then  *  *  to  the  eldest  male  descendant  of  Allen  *  *  to 
him  his  heirs  and  assigns  forever."  The  difference  between 
the  third  and  fourth  contingencies  is  that  the  fourth,  in  refer- 
ence to  issue  male  had  by  Hyder,  uses  the  words  living  at  his 
death,  which  words  are  not  in  the  third  in  reference  to  issue 
male  had  by  Frederick  William.  These  are  often  very  potent 
words.  Here  the  use  of  them  in  one  place,  and  omission  of 
them  in  another,  is  said  to  show  an  intention  to  make  a  dis- 
tinction: upon  this  is  based  the  argument  of  a  difference 
made  between  the  estates  and  powers  of  Frederick  William  and 
of  Hyder ;  and  from  that  is  deduced  a  narrow  sense  of  issue 
male,  in  the  first  and  second  contingencies.  But  the  same 
meaning  may  be  conveyed  under  various  expressions.  Words 
in  themselves  highly  significant  may  be  superfluously  used  in 
one  place,  or  their  omission  in  another  may  be  supplied  by  the 
context.  If  his  used  in  the  third  contingency  ("  and  such  issue 
male  of  my  son  Frederick  William  should  or  shall  die  without 
issue  male  living  at  the  time  of  his  death,")  refers  not  to 
Frederick  William  but  to  issue  male,  the  third  and  fourth 
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contingencies,  in  relation  to  the  two  sons  Frederick  William 
and  Hyder  respectively,  become  the  same  in  effect,  notwith- 
standing words  in  one  which  are  not  in  the  other.  Grammatical 
propriety  requires  the  reference  of  the  pronoun  to  the  next 
preceding  noun  that  is  suitable ;  and  we  have  seen  that  the 
testator  considered  issue  male  as  suitable  for  this  reference 
both  before  and  after  the  third  contingency.  We  have  seen 
also  that  without  this  reference  a  long  provision  is  useless,  if 
the  proper  meaning  be  given  to  its  terms : — that  this  useless- 
ness,  occasioned  by  the  other  reference,  .can  be  obviated  only 
by  giving  different  meanings  to  the  same  terms  repeated  in 
close  juxtaposition ;  and  that  this  change  of  meaning  leads  to 
results  manifestly  contrary  to  the  testator's  intention,  which  are 
saved  only  by  inference  beyond  the  expression,  and  makes  the 
whole  contingency  a  bungling  expedient  to  restrict  the  opera- 
tion of  a  former  one.  We  think  that  the  reasons  for  referring 
his  to  issue  male  rather  than  to  Frederick  William,  outweigh 
the  force  of  the  difference  made  by  the  words  "  living  at  his 
death  ;"  and  that  these  words  avail  no  more  to  make  a  diffe- 
rence of  meaning  between  the  third  and  fourth  contingencies, 
than  does  the  difference  between  "  to  him  and  his  heirs  forever," 
applied  to  Frederick  William  and  Hyder,  and  "  to  him,  his 
heirs  and  assigns  forever,"  once  applied  to  the  male  issue  of 
Allen,  avail  to  make  a  difference  between  the  fees  simple  limited 
to  all  threp.  But  if  his  refers  to  Frederick  William,  the  result 
is  only  that  the  third  contingency  is  useless,  betokening  some 
accidental  confusion  in  the  mind  of  the  testator.  To  admit 
this  may  be  consistent  with  his  expressions :  but  for  avoiding  it, 
to  give  a  peculiar  meaning  to  his  terms  here,  and  the  ordinary 
meaning  there,  is  taking  a  liberty,  not  authorised  by  any  ne- 
cessity which  the  occasion  raises. 

The  contingencies  in  respect  to  Frederick  William  and  Hyder 
being  held  similar,  it  follows  that,  as  to  each,  the  defeasibility 
of  his  estate  was  designed  to  continue  for  some  time  after  bis 
death.    It  follows  further,  that  the  answer  is  insufficient  which, 
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from  the  third  contingency,  was  by  inference  given  to  the 
incredible  result,  of  Frederick  William's  estate  being  defeated 
if  he  left  the  son  of  a  deceased  son,  that  must  come  from  a 
construction  which  confines  the  meaning  of  issue  male  as  used 
in  the  first  contingency,  to  immediate  descendants.  That 
answer  is  undeniably  unsuitable  to  Hyder's  case,  there  being 
no  doubt  that,  in  the  fourth  contingency,  his  refers  to  issue 
male,  and  not  to  Hyder.  Under  the  supposition  that  issue 
male  means,  in  the  first  and  second  contingencies,  immediate 
descendants — sons — the  contingencies  as  to  Hyder  would  be, 
first,  if  he  should  die  without  a  son  living  at  his  death  ;  second, 
if  a  son  left  by  him  should  die  without  issue  male.  A  son  of 
a  deceased  son,  living  at  Hyder's  death,  would  not  prevent  the 
defeasance,  although  any  male  descendant  of  a  6on  that  died 
after  Hyder's  death  would. 

It  has  been  urged  that  this  will  would  be  sensible,  and  the 
intention  of  the  testator  would  be  met,  if,  throughout  the  clause 
concerning  the  lands,  son  was  substituted  for  issue  male.  As 
events  have  turned  out,  it  would  suit  the  defendant  to  make  the 
substitution.  But  it  may  be  remarked,  that  the  substitution  of 
male  descendant  would  be  equally  easy,  and,  so  far  as  we  can 
perceive,  equally  consistent  with  the  intention  of  the  testator : 
and  further,  that  without  suitable  variations,  by  the  addition 
of  any  and  every y  either  substitute  might  have  produced  strange 
results ;  and  that,  in  various  cases  not  unlikely  to  have  occurred, 
son,  excluding  all  but  the  first  generation,  might  have  defeated 
what  was  probably  intended.  Our  business,  however,  is  not  to 
substitute  words,  but  to  ascertain  the  meaning  of  those  which 
the  testator  used :  and  not  to  adapt  the  will  to  events  that  have 
occurred,  but  to  try  its  meaning  according  to  events  as  they 
might  have  occurred. 

We  conclude  that  no  distinction,  except  in  the  order  of  suc- 
cession, was  made  between  Frederick  William  and  Hyder; 
that  the  additional  contingency  introduced  as  to  Frederick  Wil- 
liam is  not  purposeless  without  altering  the  natural  meaning 
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of  its  terms ;  and  that,  whether  it  is  or  not,  there  is  no  neces- 
sity for  inferring,  from  anything  yet  considered,  that  any 
peculiar  meaning  was  given,  in  any  part  of  the  clause,  to  the 
terms  issue  male. 

Third.  This  brings  us  to  consider  the  limitations  to  the 
issue  male  of  Allen,  upon  which  the  defendant  has  built  much 
argument. 

It  is  not  our  duty  now  to  decide  whether  the  limitations  over 
in  the  third  and  fourth  contingencies  were  too  remote  or  not ; 
nor  to  decide  who  answered  the  description  of  Allen's  issue 
male  in  the  second  and  fourth  ;  nor  how,  in  various  events  that 
may  be  imagined,  the  selection  of  the  eldest  should  have  been 
made.  But  yre  admit  that  the  second  contingency  is  valid, 
although  the  fourth  may  not  be :  and  that  explanation  of  the 
meaning  of  terms  elsewhere  used  might  be  given  in  making  a 
void  limitation.  And  we  see  the  necessity  of  inquiring  into 
the  intention  of  the  third  and  fourth  contingencies,  if  we  would 
ascertain  any  reflex  influence  which  they  have  upon  the  second, 
now  immediately  important.  In  considering  the  third  and 
fourth,  as  no  positive  resolution  will  be  attained  upon  the  ques- 
tions just  reserved,  the  views  of  the  defendant,  upon  every 
disputed  point  involved  in  them,  must  be  taken  to  be  correct, 
and  their  effect  upon  the  testator's  meaning,  when  he  used  issue 
male  in  the  second,  be  examined. 

The  fourth  contingency  is  the  failure  of  issue  male  of  issue 
male  left  by  Hyder — the  death  of  unborn  issue  of  unborn 
issue.  This  is  too  remote,  unless  the  limitation  depending 
thereon  is  required  to  take  effect  necessarily,  if  at  all,  within 
the  prescribed  time — that  is,  within  a  life  or  lives  in  being,  and 
twenty-one  years,  a  child  in  ventre  sa  mere  being  considered  a 
life  in  being.  The  testator  was  careful  in  both  the  second  and 
fourth  contingencies,  when  he  referred  to  Allen's  issue,  to  add: 
"  of  the  sons  he  may  have  living  at  my  death."  Who  mi*ht, 
at  the  happening  of  the  contingencies,  be  the  eldest  of  those 
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sons,  could  not  be  known  before  the  happening,  and  so  no 
vested  transmissible  interest  would  hare  been  in  any  of  them : 
and  thus,  it  is  said,  the  limitation  must  have  taken  effect,  if  at 
all,  within  a  life  in  being. 

.  This  presupposes  that  the  limitation  was  confined  to  a  son  of 
Allen's  living  at  the  testator's  death.  This  postulate  is  subject 
to  remark.  According  to  it,  the  death  of  Allen's  described 
sons,  all  leaving  sons,  before  Hyder's  death,  would  have  made 
the  estate,  once  vested  in  Hyder,  indefeasible,  although 
Hyder  may  have  died  without  any  issue  (a).  Again,  the  words 
are  not,  To  the  eldest  that  may  be  then  living  of  the  sons 
that  my  son  Allen  may  have  living ,  at  my  death;  nor  are  they 
To  the  eldest  issue  male  of  my  son  Allen  then  living,  that  is,  the 
eldest  of  the  sons  he  may  have  living  at  my  death  ;  but  they 
are  (in  the  second  contingency)  "  to  the  eldest  issue  male  of 
my  son  Allen  then  living,  that  is,  of  the  sons  he  may  have 
living  at  my  death ;"  and  (in  the  fourth)  "  to  the  eldest  issue 
male  then  living  of  my  son  Allen,  being  of  his  sons  living  at 
my  death;"  as  if  (making  "of"  serve  to  show  the  detached 
.points  which  were  connected  by  explanation)  it  had  been  writ- 
ten :  To  the  eldest  issue  male  of  my  son  Allen  then  living,  that 
is,  the  eldest  issue  male  of  the  sons  he  may  have  living  at  my 
death  ;  or,  eldest  issue  male  then  living,  of  my  son  Allen,  being 
issue  male  of  his  sons  living  at  my  death.  So  the  limitation 
may  have  been,  not  to  the  sons,  but  only  to  their  issue  male,  in 
expectation  of  its  taking  effect,  if  at  all,  at  a  remote  period. 
The  intention  may,  however,  have  been  not  to  confine  the  devise 
either  to  Allen's  sons  or  to  their  issue  male,  but  to  extend  it  to 
both.  "  Of  the  sons  "  may  have  been  an  ill-chosen  mode  of 
expressing  through  the  sans,  in  the  lines  of  the  sons,  or  some 
other  such  phrase  as  would  include  the  sons  and  their  issue 
male.  The  testator's  remembrance  of  the  utmost  limit  of  the 
rule  against  perpetuities,  no  doubt  suggested  his  restriction 

(a)  1  Jarm.  783. 
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of  the  sons  of  Allen  to  those  that  might  be  living  at  his  own 
death  ;  and  he  probably  thought  it  safe  to  rely  upon  the  chance 
of  one  of  Allen's  young  sons  being  alive,  when  the  unwished 
for  contingency  of  the  failures  of  Frederick  William's  and 
Hyder's  issue  male  might  happen.  But  in  the  famous  will  of 
Peter  Thellusson,  the  period  of  accumulation  was  extended  to 
the  death  of  the  survivor  of  many  persons,  amongst  whom  were 
"  such  issue  as  such  sons  (unborn)  may  have,  as  shall  be  living 
at  the  time  of  my  death"  (Thellusson  vs.  Woodford,  4  Ves.  231) ; 
and  here  this  testator,  looking  to  the  remote  period  at  which 
his  ultimate  limitation  was  expected  to  take  effect,  if  at  all,  and 
noticing  the  limit  of  time  prescribed  by  reference  to  a  living 
person,  whose  issue  left  at  his  death  would  necessarily  be  known 
at  his  death,  may  have  used  words  that  extend  the  limitation 
over  to  issue  male  of  Allen's  sons, — in  inattention  to  the  possi- 
bility that  issue  male  left  by  Hyder,  even  a  son  of  an  unborn 
son  of  Hyder,  might  have  lived  moro  than  twenty-one  years 
after  the  expiration  of  any  life  in  being,  and  yet  issue  male — 
even  a  son — of  one  of  Allen's  sons  be  living  too. 

Let  it  however  be  conceded,  that  the  ultimate  limitation  was , 
to  the  person  who,  at  the  happening  of  the  contingency,  might 
be  the  eldest  of  the  sons  of  Allen  that  were  alive  at  the  testa- 
tor's death.  It  is  said  that  "  that  is,  of  the  sons,"  gives  the 
testator's  definition  of  issue  male.  On  the  contrary,  it  expressly 
confines  the  terms  to  a  narrow  sense  in  that  place,  showing  an 
understanding  that,  without  restriction,  they  would  have  meant 
more  there,  as  they  had  done  in  other  places  where  there  was 
no  restriction.  Suppose  there  had  been  various  devises  to 
grand-children,  and  then  one  to  my  grand-children,  the  children 
of  Allen,  that  is,  his  sons  now  living,  could  it  have  been  inferred 
that,  in  the  other  devises,  the  testator  by  grand-children  meant 
only  males.     (See  Dalzell  vs.  Welch,  2  Sim.  819.) 

It  has  been  argued,  however,  that,  if  the  testator  did  not 
define  the  sense  in  which  he  uniformly  used  the  terms  issue 
male,  he,  by  introducing  words  which  restricted  these  terms  to 
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some  of  Allen's  sons,  showed  his  conception  that,  without 
restriction,  they  would  have  embraced  sons  only.  He  clearly 
showed  his  conception  that,  without  restriction,  all  sons  would 
have  been  embraced,  but  not  that  sons  only  would  have  been. 
It  is  as  if  he  had  said,  By  issue  male  I  here  mean  sons  living  ; 
what  he  meant  elsewhere  would  remain  to  be  determined  by  the 
natural  meaning  of  the  words,  if  they  were  unexplained.  By 
restriction  to  particular  sons,  he  excluded  grandsons  through 
daughters, — but  he  also  excluded  grandsons  through  sons,  and 
excluded  other  sons  too.  The  restriction  gives  no  aid  in  settling 
the  sense  which  he  ascribed  to  the  terms  when  he  used  them 
without  restriction.  The  defendant  says,  of  course  the  testator 
thought  of  issue  male  as  coming  necessarily  through  sons,  else 
why  did  he  limit  to  some  of  the  sons  ?  The  answer  is,  he  knew 
that  issue  male  embraced  all  male  descendants,  and  therefore, 
for  a  special  purpose,  he  limited  the  signification  in  one  place 
to  sons,  and  some  only  of  them. 

Fourth.  A  further  attempt  to  deduce  an  explanation  favor 
able  to  the  defendant  has  been  rested  upon  the  peculiar  form 
o£  the  contingency,  at  the  happening  of  which  the  ultimate 
limitation  over  was  to  take  effect.  It  is  the  death,  without 
issue  male  of  issue  male  left  by  Hyder  living  at  his  death. 
Hyder  may  at  his  death  have  left  a  son  and  a  daughter ;  the 
son  may  afterwards  have  died  leaving  a  daughter,  and  the 
daughter  may  have  died  leaving  a  son,  and  yet  the  contingency 
have  happened.  The  issue  male  born  of  Hyder's  daughter;  Mrs. 
Bedon,  after  his  death,  could  not  have  saved  the  estate  from 
defeasance  under  the  fourth  contingency;  why  should  such 
issue,  born  before  his  death,  save  under  the  second  ?  Failure 
of  issue  male  at  Hyder's  death  is  the  second ;  failure  of  issue 
male  at  a  subsequent  period  is  the  fourth :  ought  not  the  same 
meaning  of  the  terms  to  be  given  at  both  periods  ?  When  the 
testator,  contemplating  a  failure  after  Hyder's  death,  shows 
that,  in  his  opinion,  it  has  occurred,  unless  there  is  issue  male 
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descended  from  issue  male,  does  he  not  show  that  the  same 
state  of  circumstances  at  Hyder's  death  would  have  produced 
the  same  result  ?  When  he  limits  over  upon  issue  male  dying 
without  issue  male,  does  he  not  exhibit  his  understanding  that 
issue  male  could  come  only  through  issue  male? 

Under  the  admissions  that  have  been  made,  it  cannot  be 
denied  that  after  Hyder's  death,  the  estate  in  fee  which  had 
been  devised  to  him,  was  made  defeasible,  not  by  a  general 
failure  of  his  issue  male,  but  by  a  more  probable  event,  the 
failure  of  his  issue  male  descended  from  the  issue  male  that  he 
left  living  at  his  death.  His  issue  male  is  individualized,  and 
in  the  fourth  contingency  just  as  he  himself  stood  in  the  second. 
Any  one  of  his  issue  male,  the  survivor  of  them  if  he  left  seve- 
ral, is  thus  indicated.  A  new  progenitor,  or  stock,  is  spoken 
of:  but  of  the  new  stock,  (say  a  son  of  Hyder,  or  a  grandson 
through  a  male,  or  a  grandson  through  a  female,)  the  same  issue 
is  required  that  before  was  required  of  Hyder: — and  unless 
the  change  of  stock  defines  issue  male  to  be  male  through  males, 
it  does  not  appear  that  a  male  descendant  of  the  new  stock 
through  a  female  would  not  have  answered  the  requisition  as 
well  in  the  fourth  contingency  as  in  the  second.  The  change 
of  stock,  an  increase  after  Hyder's  death  of  the  probability  of 
defeasance,  was  an  act  within  the  testator's  discretion,  to  be 
understood  as  he  expressed  it,  if  he  has  given  no  contrary  ex- 
position of  his  meaning.  If  we  indulge  ourselves  in  speculating 
about'  the  reasons  of  the  change — it  may  have  proceeded  from 
natural  affection  entertained  by  the  testator  for  each  of  his 
sons,  and  a  willingness  after  the  death  of  one  to  make  great  the 
chance  of  the  succession  devolving  upon  another  or  the  family 
*of  another,  rather  than  remaining  in  distant  descendants  of  the 
deceased. 

The  case  contemplated  by  the  testator  in  the  fourth  contin- 
gency was  this, — that  the  estate  "  should  have  vested  under 
the  above  contingencies  in  such  issue  male" — the  new  stock. 
This  vesting  is  perhaps  an  indispensable  condition,  so  that  to 
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cases  of  sale  by  Hyder  the  defeasance  under  the  fourth  contin- 
gency could  not  have  applied.  The  estate  was  a  fee-simple — 
it  could  have  vested  in  Hyder's  issue  male  only  by  descent  from 
him,  or  by  devise  or  other  conveyance  made  by  him.  If  by 
descent,  'there  could  have  been  no  issue  female,  in  a  degree 
equally  close  to  him,  to  share  the  inheritance :  if  by  devise  or 
conveyance,  Hyder  would  have  chosen  his  representative: — 
and  in  either  case,  upon  failure  of  the  male  descendants  of  "the 
representatives,  within  the  prescribed  time,  the  testator  seems 
to  have  conferred  the  succession  upon  one  of  Allen's  issue 
male,  rather  than,  upon  the  female  descendants  of  the  represen- 
tative, or  the  male  descendants  of  Hyder  born  after  his  death. 
Neither  any  child  of  the  representative,  ncfr  any  after  born 
male  descendant  of  Hyder  through  a  female,  could  have  been 
nearer  to  the  testator  than  a  great-grand  child.  To  such  a  one, 
succeeding  to  Hyder  or  chosen  by  Hyder's  act  in  his  lifetime, 
the  testator  may  have  been  willing  to  extend  favor  which  would 
have  been  denied  to  him  when  he  presented  himself  as  a  new 
claimant  of  rights  that  had  already  been  once  in  his  family  de- 
feated by  failure.  But  all  this  is  mere  conjecture.  What  do 
the  words  mean  ? 

Under  our  construction  the  third  contingency  is  like  the 
fourth.  The  third  contains  nothing  about  vesting,  except  by 
inference  drawn  from  the  fourth.  It  is  in  effect  that  if  Frede- 
rick William's  issue  male  living  at  his  death  should  die  without 
issue  male,  the  estate  shall  go  to  Hyde/  or  to  Allen's  issue 
male  according  to  events.  The  defendant  has  a  right  to  say 
that  as  it  would  have  been  under  the  third,  so  should  it  be 
under  the  fourth  contingency,  and  accordingly  should  be  the 
explanation  of  the  second.  There  is  some  more  difficulty  in 
taking  a  view  which  will  save  the  third  from  the  imputation  of 
remoteness,  than  there  was  in  respect  to  the  fourth ;  for  the 
interest  given  to  Hyder  was  transmissible,  and  the  circumstance 
of  the  limitation  being  to  him,  a  person  in  esse,  was  of  no  avail 
when  the  event  might  not  have  happened  within  the  prescribed 
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-  time. (a)     Suppose  however  that  the  estate  limited  to  Hyder, 
whether  transmitted  or  not,  was  subject  to  the   contingent 
limitation  which  was  made  to  the  person,  who  might,  at  the 
happening  of  the  final  event,  be  the  eldest  of  the  sons  of  Allen 
that  were  living  at  the  testator's  death.    Suppose  further  that 
Frederick  William  had  sold  the  estate,  and  had  died  leaving 
issue  male : — that  afterwards,  in  the  lifetime  of  Allen's  son, 
such  issue  male  of  Frederick  William  had  died,  without  issue 
male,  but  that  other  issue  male  of  Frederick  William,  born  after 
bis  death  through  females,  survived — and  that  the  fee  devised 
to  Frederick  William,  and  sold  by  him,  had  thus  been  defeated. 
We  would  see  that  the  testator  had  made  the  contingency  after 
Frederick  William's  death,  different  from  what  it  was  in  his 
lifetime:  in  the  life  requiring  issue  male,  after  death  requiring 
his  issue  male  from  particular  issue  male, — or,  in  other  words, 
substituting  the  issue  male  after  Frederick  William's  death  for 
himself  in  his  lifetime.    This  would  have  exhibited  anxiety  to 
regulate  the  succession  as  far  as  possible,  and  to  insist  upon  the 
exclusion  of  females.     But  it  must  be  remembered,  and  cannot 
be  too  often  called  to  mind  in  the  construction  of  this  will,  that 
nothing  was  given  to  the  issue  of  Frederick  William  or  of  Hy- 
der:— that  in  the  contingencies  depending  upon  the  existence 
of  issue,  issue  male  excludes  females  as  well  as  issue -male 
through  males  would  do :  and  that  when  we  ask,  why  did  the 
testator  do  this?  why  did  he  not  do  that?  and,  from  the  sup- 
posed improbability  of  the  intention,  expressed  by  his  words, 
infer  a  peculiar  meaning,  we  are  making  our  conjectures  limit 
the  range  of  a  capricious  power  which  a  testator  has  in  dis- 
posing of  his  own.     The  testator  might  have  made  the  second 
contingency  depend  upon  the  failure  of  males  through-  males, 
or  the  fourth  depend  upon  a  general  failure  of  Hyder's  male 
descendants:  he  has  done  neither:  we  must  not  distort  his 
words  to  effect  a  congruity  between  the  contingency  before  Hy- 
der's death  and  that  after,  when  perhaps  he  looked  to  the  con- 

(a)  8  Rich.  309. 
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gruity  between  Hyder  and  the  male  representative  that  he 
left. 

The  careful  consideration  which  we  hav^  given  to  this  will 
induces  occasional  suspicion  that  the  testator  had  some  unde- 
fined notion  of  an  estate  being  limited  to  his  sons  and  their 
issue  male : — but  when  once  we  have  got  over  this  by  the  con- 
clusion, which  our  cases  will  not  permit  us  to  doubt  about,  that 
he  gave  fees  simple  defeasible  on  contingency ;  and  have  ascer- 
tained the  plain  natural  meaning  of  issue  male,  there  is  nothing 
in  the  will  or  in  the  circumstances  that  attended  its  making 
which  shakes  our  confidence  in  adhering  to  that  meaning. 

Fifth.  The  numerous  cases  that  have  been  cited  show  little 
more  than  instances  of  explanation  given  by  testators  to  the 
words  they  used,  which  here  we  have  sought  in  vain.  Hurlbut 
vs.  JEmerson9{a)  in  conformity  with  established  rule,  decides 
that  issue  male  when  used  as  words  of  limitation,  mean  issue 
male  through  males.  The  implication  there  made  cannot  be 
made  here. 

Oddie  vs.  Woodford>(b)  (decided  by  Lord  Eldon  after  great 
hesitation,  and  expressions  of  distrust  in  his  opinion,  almost 
ludicrous,)  turned  at  last  in  the  House  of  Lords  upon  the  term 
"  lineal"  constantly  used  in  the  phrase  male  lineal  descendants 
wherever  male  descendants  were  mentioned  in  Thellusson's 
will ;  which  term  was  useless  if  it  did  not  serve  to  indicate  the 
male  line :  and  that  it  was  so  intended  appeared  from  the  tes- 
tator's having  expressed  the  failure  of  estates  tail  male  by  the 
words  "  upon  failure  of  male  lineal  descendants  of  my  said  three 
sons." 

In  Bernal  vs.  Bernal,(c)  I  have  not  been  able  to  perceive 
the  force  of  what  the  Lord  Chancellor  Cottenham  said  about 
the  gift  being  in  the  nature  of  an  inheritance,  and  about  a  male 


(a)  16  Mass.  240.  (6)  3  Mylne,  and  Craig,  627* 

(c)  3  Mylne,  and  Craig,  582. 
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descendant  not  being  one  of  the  class  of  male  descendants  al- 
though he  was  in  the  general  class  of  descendants  and  was 
male.  But  I  perceive  that  the  case  was  decided  by  indications 
of  intention  appearing  in  clauses  of  a  will,  which  provided  a 
permanent  fund,  whose  proceeds  should  be  distributed  as  a 
bounty  amongst  collateral  relations  named, — "  women  and  their 
children,  men  and  the  male  children  of  the  said  men."  Chil- 
dren w&s  (from -the  permanent  nature  of  the  fund,  and  the 
lapse  of  more  than  a  century  between  its  creation  and  the  con- 
test concerning  the  distribution  of  its  dividends,  which  the  case 
involved)  necessarily  construed  as  descendants:  but  if  the 
daughter  of  the  "  favorite  nephew  "  could  not  share  the  bounty 
in  her  distress,  why  should  the  son  of  another  nephew's  daugh- 
ter? The  case  is  said  to  have  been  in  its  circumstances  exceed- 
ingly singular;  and  although  the  influence  of  either  Jewish 
law  or  Dutch  law  is  disavowed,  it  is  hard  to  divest  one's-self  of 
the  impression  that  Jewish  customs  and  laws  of  genealogy  had 
some  weight  under  the  testator's  reference  to  "the  race  of  my 
father."  It  is  enough  that  there  an  exposition  was  found 
which  controlled  the  natural  meaning  of  male  descendants. 

We  have  found  in  the  case  before  us  nothing  sufficient  to  es- 
tablish a  special  sense  given  by  the  testator  to  the  words  issue 
male  in  that  part  of  the  clause  of  his  will,  which  is  immediately 
decisive  of  the  rights  of  these  parties.  The  natural  mean- 
ing must  then  prevail:  and  according  to  that  Hyder  Ally 
Davie  left  issue  male  living  at  his  death.  His  fee  has  been 
transmitted  to  the  plaintiffs,  and  to  them  the  postea  was  pro- 
perly delivered. 

Motion  dismissed. 

Dunkin,   Daroan   and   Wardlaw,   CO.,    and   O'Nball, 
Glover  and  Munro,  JJ.,  concurred. 
Johnston,  C,  and  Withers,  and  Whitner,  JJ.,  dissented.* 
Motion  dismissed. 

•  The  following  Circuit  decree  of  hi*  Honor,  Chancellor  Johnston,  in  the  case 
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of  Frederick  G.  Fraser  et .  William  R.  Davie  et  at,  delivered  at  Richland,  March 
19, 1851,  construes  the  same  will: — 

Johnston,  Ch.<— This  is  an  application,  at  chambers,  for  an  injunction. 

The  plaintiff  seeks,  upon  the  ground  of  mistake,  to  be  relieved  of  a  lease,  which 
he  took  from  the  defendant,  W.  R.  Davie,  of  premises  described  in  the  pleadings. 
It  is  necessary  to  look  into  the  title  to  the  premises  demised,  in  respect  to  which 
the  mistake,  if  any,  was  committed. 

General  William  Richardson  Davie,  at  his  death,  on  the  6th  of  November,  1820, 
left  a  last  will  and  testament,  which  had  been  duly  executed  on  the  17th  of  Sep- 
tember, 1819. 

After  numerous  bequests  and  devises,  residuary  clauses  were  inserted  in  the 
will,  in  the  following  terms  t 

"  I  give  and  devise  all  the  rest  and  residue  of  my  lands  and  real  estate,  in  the 
State  of  South  Carolina,  to  my  son,  Fred.  Wm.  Davie,  to  him  and  his  heirs  for 
ever/'  "  And  it  1b  my  will,  and  I  do  hereby  devise,  that,  in  case  of  the  death  of 
my  said  son,  Frederick  William  Davie,  without  issue  male,  living  at  the  time  of 
his  death,  then,  and  in  that  case,  I  give  and  devise  the  lands  and  real  estate,  (so 
devised  as  above,  to  the  said  Frederick  William,)  to  his  brother,  Hyder  Ally  Davie, 
to  him  and  his  heirs  for  ever."  "And  in  ease  the  said  Hyder  Ally  Davie  shall  die 
without  issue  male,  living  at  the  time  of  his  death,  then  in  that  case,  I  give  and 
devise  the  said  lands  and  real  estate  to  the  eldest  issue  male  of  my  son  Allen  Jones 
Davie,  then  living,  (when  such  event  shall  take  place,)  that  is,  of  the  sons  he  may 
have  living  at  my  death,  to  him  and  his  heirs  for  ever." 

"And  should  my  son  Frederick  William,  have  issue  male,  and  such  issue  male, 
of  my  said  son  Frederick  William,  should  or  shall  die  without  issue  male,  living  at 
the  time  of  his  death,  then  in  that  case,  it  is  my  will  and  I  do  devise  the  said  real 
estate  (so  devised  and  described  above,)  fint,  to  my  son  Hyder  Ally  Davie  and  his 
heirs,  and  then  to  the  eldest  issue  male,  living  at  the  time,  of  Allen  Jones  Davie, 
under  the  same  limitations,  and  on  the  same  contingencies,  and  in  the  same  order 
and  manner,  as  above  directed  and  devised,  (should  my  son  Frederiok  William  die 
without  any  issue  male,  living  at  the  time  of  his  death,)  to  them  and  their  heirs 
for  ever." 

"And  should  my  son  Hyder  Ally  Davie,  have  issue  male,  living  at  his  death, 
and  such  issue  male  shall  die  without  leaving  issue  male,  living  at  his  death,  then 
in  that  case,  I  give  and  devise  the  said  lands  and  real  estate  so  described  and 
devised  above,  should  they  so  have  vested,  under  the  above  contingencies,  in  such 
issue  male,  to  the  eldest  issue  male  then  living  of  my  son  Allen  Jones  Davie, 
being  of  his  sons  living  at  my  death,  to  him,  his  heirs  and  assigns  for  ever." 

These  residuary  dispositions  embraced  a  valuable  estate,  containing  upwards  of 
three  thousand  acres,  called  Landsford,  the  residence  of  the  testator,  on  the  Catawba. 

Frederick  William  Davie,  to  whom  the  same  was  devised  in  the  first  instance, 
died  without  issue,  the  9th  of  April,  1850;  being  at  the  time  in  possession  of  the 
premises,  upon  which  a  crop  was  then  set,  and  leaving  a  will,  of  which  the  plaintiff 
if  executor. 

Hyder  Ally  Davie  had  already  died,  (to  wit,  on  the  80th  of  June,  1848:)  his 
only  child  who.  survived  him  was  a  daughter,  Julia,  who,  in  her  father's  life  time, 
had  intermarried  with  Richard  S.  Bedon.    Of  this  marriage  the  following  male 
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issue  were  born,  to  wit,  Joslah  Be  don,  Hyder  Davie  Bedon,  William  Z.  Bedon  and 
Archibald  Stobo  Bedon ;  all  of  whom  are  now  living.  The  three  first  of  them  were 
born  in  the  lifetime  of  their  grandfather,  Hyder  Ally  Davie.  The  last  was  bora 
after  his  death,  but  before  the  death  of  Frederick  Wm.  Davie. 

The  eldest  male  issue  of  Allen  Jones  Davie,  living  at  the  death  of  Frederick 
William  Davie  and  Hyder  Ally  Davie,  respectively,  was  the  defendant,  William  R. 
Davie,  a  son  of  the  said  Allen  Jones,  and  was  born  before  the  death  of  the 
testator,  General  Davie. 

Upon  the  death  of  Frederick  William  Davie,  this  defendant  claimed  the  Lands- 
ford  estate:  and  the  plaintiff,  under  a  construction  which  he  put  upon  the  will  of 
the  testator,  (under  what  he  alleges  in  his  bill  to  have  been  a  mistake)  agreed,  as 
executor  of  Frederick  William  Davie,  to  lease  the  premises  for  ten  years,  at  a  yearly 
rent  of  twenty  thousand  pounds  of  ginned  cotton,  taking  date  from  the  execution 
of  the  lease,  which  bears  date  the  twenty-ninth  of  April,  1850. 

The  plaintiff  was  afterwards  advised  that  the  construction  of  the  will  of  General 
Davie,  under  which  be  leased  the  premises,  was  erroneous.  That  according  to  the 
true  construction  of  that  will,  the  fee  was  devised,  in  the  first  instance  to  Frederick 
William  Davie,  upon  condition  that  it  pass  over  to  Hyder  Ally  Davie,  if  Frederick 
William  should  die  without  living  male  issue.  That  that  contingency  having  hap- 
pened, the  fee  vested  in  Hyder  Ally,  and  upon  his  death  became  subject  to  the 
provisions  of  his  will,  (by  which  his  estate  was  settled  in  trustees,  for  the  sole  and 
separate  use  of  Mrs.  Bedon,  his  only  child.)  That  by  the  terms  of  General  Davie's 
will,  this  fee,  thus  vested  in  Hyder  Ally,  was  not  to  be  divested,  nor  pass  to  the 
.defendant  William  R.  Davie,  except  upon  the  contingency  that  Hyder  Ally  left  no 
male  issue ;  and  that,  inasmuch,  as  at  his  death  he  left  at  least  three  grandsons, 
children  of  his  daughter,  Mrs.  Bedon,  that  condition  never  happened;  and  so  Wil- 
liam R.  Davie  never  acquired  any  title  to  the  land,  and  had  no  right  to  demise  it. 

He  was  moreover  instructed,  that  even  if  the  title  accrued  to  the  said  defendant 
at  common  law,  upon  the  death  of  Frederiok  William  Davie,  tjie  effect  of  the 
statute  of  1789  was  to, postpone  it  until  the  end  of  the  year  1860,  Frederiok  William 
having  died  after  the  first  of  March  in  that  year,  after  having  set  a  crop  on  the 
land,  and  that  the  agreement  to  pay  rent  for  the  residue  of  that  year  was  without 
proper  consideration  to  support  it,  and,  therefore,  not  obligatory. 

Upon  this  advice,  the  plaintiff  refused  to  oarry  out  the  lease;  and,  the  rent  of 
1850  having  accrued,  the  defendant,  William  R.  Davie,  distrained  for  it.  The 
plaintiff  replevied;  and  now  files  his  bill  to  be  relieved  of  his  contract,  and  to 
enjoin  the  collection  of  rent. 

The  trustees  of  Mrs.  Bedon  have  also  brought  their  action  against  the  plaintiff, 
in  possession,  to  reoover  the  land;  and  this  is  also  one  of  the  grounds  of  the  bill, 
to  which  Mrs.  Bedon  and  her  trustees,  as  well  as  William  R.  Davie,  are  made 
parties. 

The  application  now  before  me  is  heard  upon  the  bill  alone;  and  lam,  therefore, 
to  assume  as  fully  as  if  I  had  evidence  of  the  fact,  that,  if  the  construction  of 
General  Davie's  will,  under  which  the  lease  was  executed,  was  erroneous,  the 
error  arose  from  mistake. 

The  prinoipal  inquiry  is,  whether  it  was  erroneous ;  the  next,  whether,  if  erro- 
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neous,  the  mistake  which  led  to  the  error  is  a  ground  of  relief,  under  the  circum- 
stances of  the  case. 

There  is  no  doubt  the  fee  was  Tested,  by  the  express  terms  of  the  will,  in 
Frederick  William  Davie.  He  left  no  male  issue,  in  any  sense  of  that  term,  (no 
male  descendant,  proximate  or  remote,)  and,  therefore,  the  contingency  upon 
which  his  estate  was  to  determine  and  pass  over,  occurred  upon  his  death.  Upon 
that  event  it  would  have  vested,  according  to  the  terms  of  the  will,  in  Hyder  Ally 
Davie,  if  he  had  been  then  living ;  and  the  provisions  of  his  will  would  have  applied 
to  it.  According  to  the  late  case  of  Buiet  vs.  Dawes,  the  only  effect  of  his  pre- 
decease was  to  confer  the  fee  upon  those  who  were  his  heirs  general  at  the  time  of 
his  death;  that  is,  upon  Mrs.  Bedon,  who  was  his  only  heir.  Whatever  doubts 
may  be  suggested  as  to  the  correctness  of  that  decision,  I  am  bound  to  follow  it 
here;  nor  is  it  necessary  in  this  ease  to  determine  whether,  taking  under  the 
description  of  heir,  Mrs.  Bedon  took  as  a  purchaeer,  and  independently  of  her 
father's  will,  or  ae  heir,  and  through  him,  in  such  a  sense  as  to  imply  in  him  a 
power  of  disposition,  to  such  an  extent  as  would  warrant  the  application  of  his 
will  to  the  subject  It  is  enough' to  say,  that  the  land  having  been  given  (upon  a 
contingency  which  has  happened)  to  Hyder  Ally  and  his  heirs,  there  oan  be 
no  reverter  to  the  grantor,  so  long  as  there  is  no  failure  of  heirs  of  the  grantee ; 
and  the  estate  must  remain  with  him  and  his  heirs,  unless  some  condition  accom- 
panying the  gift  of  it,  has  occurred,  by  which  it  was  to  become  divested. 

The  condition  expressed  in  this  will  is,  that  "in  case  Hyder  Ally  Davie  shall 
die  without  issue  male,  living  at  the  time  of  his  death,"  then  the  land  shall  go  to 
the  eldest  issue  male  of  Allen  Jones  Davie,  Ac,  giving  a  description  to  which,  no 
doubt,  the  defendant,  William  R.  Davie,  answers. 

The  only  question  then  is,  whether  Hyder  Ally  Davie  left  ieeue  male  at  his 
death,  in  the  true  meaning  of  the  term,  as  employed  in  this  will. 

No  doubt  the  general  meaning  of  issue  is  lineal  descendants  of  every  degree  of 
remoteness,  and  that  all  lineal  male  descendants  are  embraced  within  the  terms, 
ieeue  maU.{a)  And  if  there  is  nothing  in  the  context  of  this  will  leading  to  a  differ- 
ent construction,  the  existence  of  Mrs.  Bedon's  sons,  at  the  death  of  their  grand- 
father,  H.  A.  Davie — though  they  were  his  remote  and  not  his  immediate  issue 
and  though  they  were  issue  in  the  female  and  not  in  the  male  line— negatived  the 
condition  of  his  dying  without  surviving  male  issue,  and  prevented  the  estate  from 
going  over. 

But  while  it  is  true  that  suoh  Is  the  general  and  natural  meaning  of  the  terms 
ieeue  or  male  ieeue,  that  meaning  may,  as  I  have  intimated,  be  deflected.(o)  Thus, 
if  a  testator  annex  words  of  explanation,  showing  that  he  uses  the  terms  in  a  special 
sense,  they  must  be  construed  in  the  sense  intended  by  him.  He  translates  his 
own  language,  as  has  been  well  said,  and  effect  must  be  given  to  his  meaning  as 
explained  by  himself.  Examples  of  this  are  found  in  those  cases  in  whioh  testa- 
tors have  employed  the  words  ieeue  and  children  synonymously;  in  which  oases  the 
word  ieeue  has  been  restricted  to  mean  children,  or,  on  the  other  hand,  the  word 
children  enlarged  to  embrace  ieeue  generally,  according  to  the  intention  manifested. 

(a)  2Jana.328,ch.»,{l;  Id. pp.  83,88. 

(6)2  Jam.  868,  eh.  29, 1 8, 4;  Burleeon  vs.  Bowman,  I  Rich.  £q.  111. 
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In  some  instances,  resort  has  been  had  to  other  and  even  disconnected  parts  of 
the  will,  to  ascertain  the  true  intention.(a)  In  one  of  these  cases,  Lord  Chancellor 
Sugden  said,  it  was  a  settled  rule  of  construction,  and  one  to  which,  from  its  sound- 
ness, he  should  always  strictly  adhere,  never  to  put  a  different  construction  on  the 
same  word  where  it  occurs  twice,  or  oftener,  in  the  same  instrument,  unless  there 
appear  a  clear  intention  to  the  contrary.  Though  this  proposition  has  been 
admitted  to  be  generally  sound,  and  with  proper  qualifications  may  be  so,  it  does 
cot,  as  has  been  remarked,  by  Mr.  J  arm  an,  dispose  of  all  the  difficulties  attending 
these  oases;  for  the  question  still  is,  what  amounts  to  "a  clear  intention  to  the 
contrary,"  so  as  to  take  a  given  case  out  of  the  general  rule— a  point  upon  which 
different  minds  will,  very  probably,  draw  different  conclusions.  Besides,  the  pro- 
position,  as  laid  down,  does  not  necessarily  mean,  as  Mr.  Jarman  in  his  note  upon 
the  case  seems  to  apprehend,  that  where  a  term  or  phrase,  occurring  several  times 
in  an  instrument,  is  defined  in  one  instance  and  not  in  the  others,  the  definition 
shall  be  extended  to  the  instances  where  it  is  omitted,  whether  the  definition  was 
clearly  intended  to  be  general  and  to  apply  to  the  instrument  throughout  or  not 
The  proposition  may  mean  direotly  the  contrary;  that  where  the  words  stand  in  a 
context  supposed  to  so  explain  or  define  them  as  to  impart  to  them  a  special  mean- 
ing, that  meaning  shall  not  without  strong  necessity  be  attributed  to  them  (here,  in 
opposition  to  their  signification  in  other  parts  of  the  instrument,  where  they  occur 
without  that  context. 

But  whatever  may  be  thought  of  the  proposition  of  Lord  Chancellor  Sugden,  and 
whatever  may  be  thought  of  the  remedy  proposed  by  Mr.  Jarman,  in  his  note,  by 
way  of  obviating  a  latitudinarian  construction,  as  to  what  amounts  to  "a  clear 
intention  to  the  contrary;"  and  whatever  may  be  thought  of  another  method  of 
interpretation  in  doubtful  cases,  which  has  sometimes  been  resorted  to,  viz:  to  look 
to  the  will  for  the  purpose  of  ascertaining  what  operation  the  testator  has  ascribed 
to  the  words  he  has  employed — what  effects  he  supposes  they  are  fitted  to  produce, 
or  must  produoe ;  whatever  may  be  thought  of  any  or  all  of  these  methods,  all  the 
cases  show,  and  oommon  reason  dictates,  that  the  context  may  and  must  have  an 
influence  in  the  construction  of  testamentary  papers.  That  influence  will  be  more 
or  less  controlling,  according  to  the  degree  of  evidence  it  .bears  as  to  the  true  mean- 
ing. In  some  cases  set  phrases  occur,  and  the  influence  they  are  to  have  on  the 
construction  may  be  reduced  to  rule.  In  other  special  instances  room  may  exist 
for  a  rule.  But  so  infinitely  varying  are  contexts,  that  in  few  instances  can  any 
rule  apply,  beyond  the  general  one,  that  words  and  phrases  shall  be  construed  in 
their  obvious  and  natural  sense,  unless  there  is  enough  somewhere  in  the  context 
to  convince  a  sound  mind  that  they  were  intended  differently.  Where  the  context 
produces  that  conviction,  and  to  the  extent  that  it  produces  it,  it  must  govern. 

This  general  rule  applies  not  only  to  wills,  but  to  every  other  instrument  by 
which  individuals,  or  societies  of  men,  undertake  to  communicate  their  thoughts,  or 
express  their  intentions,  or  embody  their  contracts,  or  agreements,  or  enactments, 
whatever  their  nature  may  be. 

I  do  not  pause  to  adduce  and  comment  on  the  cases.    They  are  collected  by  Mr. 

(a)  Ridgtvxiy  vs.  MurikcUrick,  Dru.  k  W.  84,  dted  2  Jam.  866,  note  g. 
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Jarman  in  his  second  volume  on  Wills,  chap.  29,  divis.  2,  sect.  4,  pp.  853-361.  I 
proceed  immediately  to  the  will  before  me. 

The  scheme  of  this  will  is  peculiar.  In  no  instance  has  the  testator  given  any 
portion  of  his  real  estate  to  his  daughters,  or  their  issue,  male  or  female. 

The  whole  of  it  is  given  to  males.  Tt  is  first  given  to  his  son  Frederick  William 
in  fee  simple.'  Upon  a  contingency,  that  estate  is  to  determine,  and  the  fee  is  to 
pass  to  his  son  Hyder  Ally.  Upon  a  contingency  nearly  similar,  that  estate  is  to 
cease,-  hut  then  the  fee  is  to  pass,  not  to  his  other  son,  Allen  Jones,  but,  passing 
him  by,  is  to  vest  in  his  eldest  issue  male,. of  a  special  description. 

The  contingencies  upon  which  the  estate  is  to  pass  from  Frederick  William  to 
Hyder  Ally  are  twice  described;  first,  if  Frederick  William  shall  leave  no  issue 
male,  and  second,  if  he  shall  leave  neither  issue  male,  nor  male  issue  of  that  issue, 
living  at  his  (Frederick  William's)  death.  But,  observe,  nothing  is  given  to  this 
issue  or  their  issue,  if  they  should  survive  Frederick  William.  In  that  case  his  fee 
is  simply  confirmed  in  him. 

The  contingency  upon  which  the  estate,  is  to  pass  from  Hyder  Ally  Is  also  twice 
described:  first,  if  he  shall  leave  no  issue  male,  living  at  his  death;  second,  if  he 
shall  leave  issue  male,  and  the  estate  shall  be  vested  in  that  issue,  and  that  issue 
should  afterwards  die,  leaving  at  his  (the  issue's)  death  no  male  issue  of  his  own. 
In  either  of  these  events,  the  estate  is  to  go  over  to  its  ultimate  destination. 

And  what  is  that  destination?  The  eldest  male  issue  of  Allen  Jones,  then  living 
"  of  his  sons,"  or  "  being  of  his  sons,"  who  were  i»  era*  at  the  testator's  death. 

But  among  all  these  dispositions  there  is  no  gift  to  any  of  the  issue  of  his  sons, 
except  to  those  of  Allen  Jones.  The  fee  is  constantly  given,  but  never  limited ; 
first  to  Frederick  William,  then  limited  over  to  Hyder  Ally,  and  then  to  special 
issue  of  Allen  Jones. 

It  was  to  pass  from  Frederick  William  only  in  case  he  left  no  male  issue,  nor 
issue  male  of  that  issue.  If  survived  by  either,  his  estate  was  established  in  him, 
with  the  most  unlimited  power  of  disposition;  nevertheless,  there  is  no  suggestion 
of  the  estate's  vesting  in  bis  issue  of  either  or  any  class. 

Though  Hyder  Ally  should  leave  male  issue,  notwithstanding  it  is  suggested  that 
that  issue  might  get  the  estate,  yet  it  should  be  defeated,  unless  the  issue  should 
be  survived  by  male  issue  of  its  own;  in  which  case  it  was  to  go  to  the  issue  of 
Allen  Jones,  to  whom  the  testator  neither  imparted  any  part  of  the  estate,  nor  any 
power  of  disposition  over  it. 

Now,  if  General  Davie  had  been  asked  why  he  made  dispositions  so  singular 
and  whimsical  and  incongruous,  as  these  at  first  view  appear  to  be,  might  he  not 
have  explained  himself  in  some  suoh  way  as  this : 

I  have  certain  sentiments  upon  the  subject  of  landed  property,  leading  me  to 
give  it  to  the  families  of  my  sons,  and  to  withhold  it  from  my  daughters.  Where 
I  give  it  to  either  of  my  sons  themselves,  I  think  it  proper  to  invest  them  with 
such  a  power  of  disposition  over  it  as  their  exigencies  may  require;  and,  although 
I  have  made  the  existence  of  male  issue  at  their  death  a  bar  to  the  estate's  passing 
away  from  them,  I  have  given  nothing  to  the  issue,  leaving  the  whole  estate  in  the 
power  of  my  sons,  with  a  view  to  secure  to  them  the  dependence,  and  consequent 
obedience  of  their  children.  By  the  description  I  have  given  of  the  persons  whose 
existence  is  to  prevent  the  estate  passing  over,  I  have  indicated  a  wish  that  my 
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sons  should,  in  the  exercise  of  their  power,  by  testamentary  disposition  or  other- 
wise, rest  it  in  them,  if  their  own  eiroumstanoes,  or  the  conduct  of  those  persons, 
may,  in  their  judgment,  warrant  it.  But,  for  reasons  which  exist  in  my  own  mind, 
I  have  imparted  a  more  effectual  power  to  my  sons  in  some  instances  than  in  others, 
and  in  one  instance  I  hare' purposely  withheld  all  power. 

Frederiok  William,  though  a  boy,  I  oonstitute  the  head  of  my  family.  In  my 
will  is  a  clause,  in  whieh  I  commit  to  his  care  and  protection  his  unmarried  sisters. 
And  I  am  willing  to  give  him  the  unlimited  disposition  of  the  property  I  devise  to 
him.  As  head  of  the  family  I  give  him  as  large  a  power  as  I,  the  present  head  of 
it,  possess.  If  he  does  not  dispose  of  the  property  in  his  lifetime,  but  leaves  male 
issue  or  their  male  issue,  and  should  devise  it  to  them,  out  and  out,  unconditionally 
and  forever,  I  wish  him  to  understand  that. I  am  content.  Not  so  with  Hyder  Ally. 
While  I  have  given  him  such  a  power  as  may  answer  all  the  necessities  under  whieh 
he  may  happen  to  fall,  and  as  may  secure  the  subordination  of  this  male  issue,  I 
have  indicated  to  him  my  wish  that  he  should  give  them  the  property.  But,  still, 
it  is  not  my  wish,  should  he  do  so,  that  they  shall  have  it  out  and  out,  as  in 
the  former  case.  Though  he  give  it  to  them,  my  desire  is,  that  in  case  of  failure  of 
male  issue  on  their  part,  the  estate  shall  come  back  again  into  my  male  line.  In 
considering  the  ultimate  limitations  over,  by  whieh  that  is  to  be  effected,  I  have 
been  governed  by  these  considerations j  and  I  have  reasons  for  not  giving  the  pro- 
perty or  any  disposition  ovor  it,  to  my  son  Allen  Jones.  I  must,  therefore,  with 
my  sentiments,  substitute  his  male  issue  in  his  place.  With  his  present  family  I 
am  satisfied.  His  sons  I  know  and  love,  and  if  he  should  have  others  during  my 
life,  (by  his  present  or  any  future  marriage,)  with  whom  I  shall  not  be  pleased,  or  if 
his  existing  sons  should  all  die,  my  will  is  still  revooable,  and  I  can  alter  it  Under 
these  circumstances,  and  possessing  this  power  of  revocation,  I  have  ventured  to 
lodge  the  ultimate  limitation  in  the  eldest  male  issue  of  Allen  Jones,  who  may  be 
living  when  the  estate  shall  fall  in,  provided  it  inolude,  or  descend  from,  those  of 
his  sons  whom  I  may  have  an  opportunity  to  know  and  observe.  I  have,  there- 
fore, employed  the  terms  "eldest  male  issue  of  Allen"  consisting  "of  his  sons/' or 
« being"  issue  "of  his  sons/'  whom  I  have  described. 

Would  not  these  reasons  have  explained  the  whole  will?  If  they  would,  (and  I 
think  they  do,)  they  furnish  an  interpretation  which  harmonises  every  part  of  the 
instrument;  and  such  an  exposition  is  constantly  preferred  by  all  the  authorities 
to  a  construction  of  the  different  parts,  considered  separately  from  each  other. 

I  look  upon  it,  that  this  general  view  accounts  for  every  part  of  the  will;  and, 
without  perverting  its  natural  meaning  in  any  part,  reconciles  the  whole. 

If  we  dismiss  this  general  view,  and  (dividing  the  will,)  examine  its  several  parts, 
still,  I  conceive  the  result  must  be  the  same. 

1.  We  shall  find,  I  think,  that  when  the  testator  employs  the  term  issue  as  a  bar 
to  the  t9taU'«  pawing  over,  (whioh  is  the  most  material  point  here,)  he  means  imme- 
diate issue  only;  and  whenever  he  wishes  to  enlarge  the  bar,  by  extending  it  to 
embrace  remote  issue  also,  he  uses  the  terms  traue  o/msus,  as  contradistinguished 
from  this  immediate  issue. 

2.  That  if,  notwithstanding  this  oareful  distinction,  we  were  still  bound  to  include 
remote  lineal  descendants  under  the  general  term  issue,  we  should  not  be  at  liberty 
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to  embrace  within  the  term  even  male  descendants  through  a  female  line,  seeing 
that  a  contrary  intention  constantly  is  expressed  in  the  direction  that  the  bar  is  to 
consist  of  male  issue  of  male  issue,  an  unbroken  ohain  of  males. 

8.  That,  in  those  parts  of  the  will  where  the  testator  employs  the  word  issue,  or 
issue  male,  not  by  way  of  describing  a  bar  to  prevent  the  determination  of  a  pre- 
ceding estate,  but  as  descriptive  of  the  persons  to  whom  he  intends  to  limit  over  the 
property,  the  primary  meaning  which  he  attaches  to  these  words,  is  that  of  imme- 
diate descendants,  or  immediate  male  descendants ;  and  that  where,  on  the  one 
hand,  he  desires  to  limit  hie  devise  to  specific  persons  among  the  immediate  descend- 
ants, instead  of  leaving  it  open  to  all  of  them ;  or  where  on  the  other  hand,  his 
object  is  to  render  it  transmissible  to  their  issue,  he  deems  it  necessary  to  make 
use  of  additional  words,  not  by  way  of  defining  the  terms  tame  male,  as  was  sup- 
posed in  argument,  but  assuming  them  to  mean  immediate  male  issue,  to  restrict 
their  primary  range,  and  superadd  another  olass  to  it,  consisting  of  other  issue. 

1.  The  first  of  these  three  propositions  is  conspicuously  illustrated  in  the  devise 
to  Frederick  William  Davie.  In  the  first  instance  it  was  provided,  that  his  estate 
should  not  determine  and  go  over,  if  he  left  male  issue  living  at  his  death.  Why, 
then  did  the  testator  deem  it  necessary  to  make  the  provision,  subsequently,  that 
the  estate  should  not  pass  if  he  left  issue  of  that  ieeuef  Can  we  account  for  this 
secondary  provision  consistently  with  the  assumption  that  the  testator  supposed, 
or  intended,  that  the  issue  of  issue  was  included  in  the  general  term  of  issue?  or 
that  he  was  conscious  of  having  used  the  latter  term  in  a  sense  that  would  admit 
of  it? 

In  the  oase  of  Hyder  Ally,  it  is  true,  these  questions  cannot  be  asked  with  the 
same  degree  of  propriety.  The  testator  in  that  instance  was  contemplating  a  con- 
tingency like  the  following,  to  wit:  That  Hyder  Ally  might  be  survived  by  male 
issue,  and  might  have  vested  the  estate  in  them ;  in  whioh  event,  the  chances  of 
the  limitation  over  to  Allen  Jones'  issue  might  be  forever  defeated.  This  the  testa- 
tor desired  to  avert;  and,  therefore,  to  renew  the  ohanoes  of  the  ultimate  limitation, 
he  provided  that  that  limitation  should  revive,  if  Hyder  Ally's  issue,  (who  had  onoe 
defeated  it,)  should  eventually  die  issueless.  This  provision,  therefore,  cannot  be 
affirmed  to  be  purposeless,  as  the  secondary  provision  in  the  case  of  Frederick 
William  was.  But,  still,  the  discrimination  was  made  here  as  there,  between  issue 
and  the  issue  of  issue,  and  there  is  something  in  the  terms  in  whioh  the  issue  are 
spoken  of,  indescribably  fitted  to  persuade  the  mind  that  by  that  term  immediate 
issue  were  intended.  I  cannot  analyse  the  impression  produced,  but  it  seems  to 
consist  in  the  individualised  and  impersonated  form  in  whioh  they  presented  them- 
selves to  the  testator's  view.  "  If  the  isue  shall  die,  without  leaving  issue  at  Ait 
death;"  is  this  the  light  in  which  remote  issue  would  be  likely  to  exhibit  themselves 
to  his  eyes  ?  or  be  spoken  of  ? 

2.  As  to  the  second  proposition,  to  wit:  That,  though  obliged  to  let  in  remote 
male  descendants,  under  the  general  terms  male  issue,  as  a  bar  to  the  ultimate 
limitation,  yet  sueh  descendants  were  not  intended  to  inolude  any  that  might  arise 
in  the  female  line.  I  think  the  mere  reading  of  the  will  shows  that.  Issue  male 
and  the  male  issue  of  sueh  issue  is  the  continual  theme  of  the  will.  If  Hyder  Ally 
had  left  only  Mrs.  Bedon,  it  is  eonfessed— and  could  not  have  been  denied — that 
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the  testator  intended  to  take  the  ettate  from  her.  Is  it  a  natural  conclusion  that 
her  children  can  have  stood  higher  in  his  favor  than  herself? — that  he  would  give 
to  the  children  what  he  denied  to  the  parent?  Is  it  a  natural  eonelusion  that  he 
who  had  sedulously  abstained  from  every  provision  by  which,  in  any  contingency, 
even  the  male  issue  of  his  own  daughters  might  take  any  portion  of  his  lands,  at 
the  same  time  harbored  an  intention  more  favorable  to  the  same  description  of 
issue  of  his  granddaughter*  !    It  appears  to  me  unreasonable  and  incredible. 

3.  I  have  said,  that  where  the  testator  uses  the  term  male  issue,  without  more,  he 
intends  immediate  issue,  exclusively,  not  only  where  he  is  describing  a  bar,  but 
where  he  is  giving  an  estate.  I  refer,  now,  to  the  ultimate  disposition  of  his  real 
estate.  The  argument  of  the  defendant's  counsel  proceeded  upon  an  idea  different 
from  that  which  I  entertain.  I  do  not  think  the  testator,  when  speaking  of  the 
eldest  male  issue  of  Allen  Jones,  employed  the  further  words  "  that  is,  of  his  sons" 
and  "being  of  his  sons/1  living  at  the  falling  in  of  the  estate,  and  also  at  the  testa- 
tor's death— I  do  not  think  he  superadded  these  words  by  way  of  definition,  as  if 
he  had  said  by  male  ieeue,  I  mean  tone.  If  his  object  had  been  to  define,  it  would 
still  deserve  to  be  considered  to  what  extent  he  intended  his  definition  to  spread, 
or  to  apply.  Did  he  intend  it  for  all  parts  of  the  will,  or  only  for  the  particular 
clause  in  which  it  occurs — there,  or  every  where  t  I  could  not  hold,  with  satisfac- 
tion, that  a  definition,  or  even  an  explanation,  occurring  in  a  particular  place,  of 
words  or  phrases  which  happen  to  be  employed  there,  must  be  extended  to  all  other 
places,  throughout  the  instrument,  wherever  they  may  be  used.  If  that  is  Lord 
Chancellor  Sugden's  position,  I  do  not  think  it  is  either  sound,  or  has  been  well 
established  as  a  rule.  No  communication  that  ever  proceeded  from  the  lips  or  from 
the  pen  of  man,  however  deliberate  or  well  considered,  could  stand  suoh  a  rule — not 
though  it  were  moved  by  inspiration — not  even  the  Holy  Oracles,  intended  and 
accepted  as  the  Infallible  Rule  of  Faith  and  Practice,  and  as  a  sufficient  guide  for 
both  in  all  oases.  Not  only  the  different  books,  though  protected  by  a  common 
and  infallible  inspiration,  but  the  same  book,  proceeding  from  the  same  author, 
being  couched  in  human  language,  betrays,  in  numberless  instances,  that  want  of 
uniform  precision  which  must  necessarily  arise  from  the  infirmity  of  the  vehicle 
employed.  The  same  word  is  used,  by  the  same  inspired  writer,  in  different  senses; 
and,  though  confined  by  definition,  or  compressed  by  the  context,  in  one  place,  it 
has  a  different  meaning  in  another.  And  yet  a  real  uniformity  reigns  throughout! 
and  lends  the  stamp  of  truth  to  the  whole  and  every  part* 

An  immediate  context  may  have  a  limit,  and,  in  fairness,  should  not  be  extended 
to  the  interpretation  of  words  or  phrases  capable  of  various  meanings,  wherever 
they  occur,  in  distant  parts  of  an  instrument,  merely  because  defined,  or  explained, 
in  a  particular  place.  The  question  always  is  as  to  the  extent  to  which  the  explana- 
tion is  intended  to  imply. 

But,  though  the  words  to  which  I  have  alluded,  in  the  limitation  over,  were  not 
used  by  way  of  defining  or  explaining  what  the  testator  intended  by  ieeue  male, 
they  are  the  more  efficacious  precisely  on  that  acoount.  They  betray  evidence — 
without  any  design  to  eommunioate  it — of  the  fact  we  are  oonoerned  to  ascertain ; 
and  this  has  been  pronounced,  by  an  elegant  and  philosophical  writer, — who  has 
proved  his  ability  to  investigate  suoh  subjects  by  the  best  specimen  of  the  analysis 
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of  circumstantial  evidence  that  I  know  of, — to  be  the  most  convincing  of  all  kinds 
of  testimony.(a) 

The  words  to  whioh  I  have  referred  were,  in  my  view,  introduced,  not  for  the 
purpose  of  showing  that,  by  issue  male  of  Allen  Jones,  his  immediate  male  issue, 
or  sons,  were  intended,  but  with  the  design  of  limiting  the  intended  bounty  to  a 
part  of  them:  thus  evidently,  but  undesignedly,  manifesting  the  fact  that,  in  the 
testator's  conception,  the  words  issue  male  applied  only  to  sons;  and,  without  the 
restricting  words,  would  have  embraced  all  the  sons. 

At  the  same  time,  the  testator  (without  impugning  the  idea  that  Allen's  issue 
meant  his  son*,)  managed,  by  a  oontrivanoe  of  language  somewhat  singular,  per- 
haps obscure,  (in  which  the  monosyllable,  "  of,"  appears  the  most  efficacious,)  to 
extend  the  word  issue  to  the  issue  of  the  seleoted  sons  also. 

I  have  done  with  this  subject  I  do  not  think  that  the  existence  of  Mrs.  Bedon's 
male  children,  at  Hyder  Ally's  death,  was  sufficient  to  prevent  the  estate  from 
going  over. 

•  ••*•• 

It  is  ordered  that  the  application  be  discharged. 

From  this  decree  notioe  of  appeal  was  given,  but  the  appeal  was  never  prosecuted. 


(a)  Palsy's  Horn  Paulina. 


INDEX. 


ACTS  OF  ASSEMBLY. 

Vld.  Statute: 

AGENTS. 
-  Vide  Practice,  8, 12. 

ALIAS, 

Vide  Practice,  1,  2. 

ASSAULT  AND  BATTERY. 

Vide  Damage*,  1,  2. 

ASSIGNEE. 

1.  Where  a  bond  is  given  to  a  single  woman,  who  afterwards  marries,  and  she 

and  her  husband  then  assign  the  bond,  the  assignee,  suing  in  his  own 
name,  will  not  be  nonsuited,  because  in  his  writ,  and  in  the  recitation 
thereof  in  the  declaration,  he  styled  himself  assignee  of  the  single  woman, 
without  mentioning  the  marriage  or  naming  her  husband,  and  in  the 
declaration  averred,  in  general  terms,  that  the  bond  was  "  duly  assigned" 
to  him.    FroetYt.  Croft, ~ 285 

2.  Covenants,  in  a  conveyance  of  land  in  fee  simple,  for  future  acts  or  against 

future  evils,  as,  for  instanoe,  covenants  for  quiet  enjoyment,  run  with 
the  land :  for  breach  of  such  a  oovenant  after  the  accrual  of  his  right, 
the  assignee  may  sue  in  his  own  name.    Jeter  vs.  Glenn 874 

ATTACHMENT. 

1.  Garnishees  in  attachment  allowed,  after  judgment  recovered  against  the 
absent  debtor,  further  time,  upon  good  cause  shewn,  to  make  their  return* 
Honey  vs.  Palmer  db  Jordan.. ••*•••••» 124 
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BAILMENT. 

1.  The  bailee  of  a  slave  hired  him  to  the  defendant  and  the  slave  was  killed 

while  in  defendant's  service,  through  the  negligence  of  his  agent :  Held, 
that  plaintiff,  the  bailee,  oonld  sustain  an  action  against  the  defendant 
for  the  injury  he  had  sustained,  and  that  oase  was  the  proper  form  of 
action.    Harrison  vs.  iXoyd 161 

2.  Where  the  bailee  of  a  slave  has  a  right  of  action  against  defendant  through 

whose  negligence  the  slave  was  killed,  and  such  bailee  is  accountable 
to  the  general  owner  and  pays  him  the  value  of  the  slave  before  action 
commenced  against  the  defendant,  he,  the  bailee,  may  recover  from  the 
defendant  the  full-value  of  the  slave lb. 

3.  The  borrower  of  a  slave,  who  had  had  him  in  possession  ton  years,  using  him 

as  his  own,  let  him  to  hire  for  his  own  benefit,  without  the  owner's  know- 
ledge, to  the  defendants,  and  the  slave  was  killed  while  in  defendants' 
servioe  i—Heldt  that  if  the  owner  permitted  the  borrower  so  to  deal  with 
the  slave  as  to  induce  others  to  believe  that  he  had  authority  to  let  him 
to  hire,  the  defendants,  if  misled  by  such  show  of  authority,  were  not 
liable.    James  vs.  Railroad  Company 416 

Vide  Carriers  of  Passengers*     Common  Carriers! 

\ 

BANK  OF  NEWBERRY. 

Ylde  Statute*. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Action  may  be  commenced  on  a  promissory  note,  on  the  third  day  of  grace. 

JttcKentie,  CadowA  Co.yb.  Burant 61 

2.  Where  a  promissory  is  made  payable  at  a  particular  place,  it  need  not  be 

averred  in  the  declaration,  or  proved  at  the  trial,  that  the  note  was 
presented  and  payment  demanded  at  the  place lb. 

3.  H.  and  T.  purchased  goods  from  D.  A.  and  offered  him  their  joint  note  for 

the  amount  of  the  purchase,  payable  "  to  the  order  of  D.  A."  at  four 
months.  D.  A.  declined  to  keep  the  note— requiring  "  additional  secu- 
rity," and  thereupon  the  note  was  taken  off  by  H.  A  T.  and  afterwards 
returned  with  the  name  of  C.  D.,  endorsed  thereon.  Held,  that  C.  D.'a 
undertaking  was  not  necessarily  joint;  and  a  separate  action  was  main- 
tained against  him.    Hillier  vs.  Ambler. 243 

4.  Where  a  promissory  note,  given  for  a  share  in  the  stock  of  an  incorporated 

company,  was  endorsed  by  the  payee  to  the  president  of  the  company 
by  his  individual  name,  with  letters  attached  intended  to  designate  him 
as  such  president,  and  the  note  was  afterwards  treated  as  the  property 
of  the  corporation  i—Held,  that  it  might  be  given  in  evidence  as  dis- 
'  count  in  a  suit  by  the  drawer  against  the  company.  Hupont  vs.  M.  P. 
Ferry  Co 255 


INDEX.  681 

5.  -Where  a  note  intended  to  be  transferred  to  an  incorporated  company,  ii 

endorsed  to  the  president  by  name,  with  letters  attached  intended  to 
designate  him  as  president,  the  note  may  be  sued  on  by  the  Company  in 
its  corporate  name  i—SembU 76. 

6.  An  instrument  in  the  form  of  a  promissory  note  by  which  defendant  pro- 

mised to  pay  plaintiff  one  hundred  and  fifty  dollars,  for  the  hire  of 
"  negro  fellow,  G. ;"  "said  negro  to  be  furnished  with  the  usual  quantity 
of  clothing,"  is  not  a  promissory  note  within  the  Statute  of  Anne. 
Barnetva.  Gorman  A  Ling , 297 

7.  Plaintiff  declared  upon  such  an  instrument  as  a  promissory  note,  and  also 

in  indebitatus  assumpsit  for  the  hire  of  G. : — Held,  that  having  failed 
upon  the  fint  count,  because  the  instrument  was  not  a  promissory  note, 
he  might  fall  back  and  recover  upon  the  second,  using  the  instrument 
as  evidence 76. 

Vide  Gaming,  1, 3.    Limitations,  Statute  of.    Payment,  1,  2. 

BOND. 

Vide  Assignee,  1.    Interest. 

CARRIERS  OP  PASSENGERS. 

1.  Case  for  injury  to  a  passenger  on  a  railroad  car.   Plaintiff,  when  the  accident 

occurred,  was  standing  on  the  front  platform  of  the  rear  oar.  Witnesses 
testified,  that  plaintiff  said,  shortly  after  the  accident,  that  the  injury 
arose  from  his  own  fault — that  ho  was  to  blame  for  being  in  an  improper 
place:  Held,  that  this  testimony  was  properly  left  to  the  jury;  that,  if 
such  declarative  were  made,  it  did  not  follow  that  plaintiff  was  not  en- 
titled to  recover,  for  it  did  not  appear  that  he  then  knew  the  state  of  the 
road,  or  the  cause  of  the  injury.    Zemp  vs.  Railroad  Company 84 

2.  There  were  two  cars  on  the  train,  and  plaintiff's  seat  was  in  the  forward  oar. 

Near  the  door  on  the  inside  of  the  rear  car  was  a  notioe,  "that passen- 
gers should  not  stand  on  the  platform."  The  train  was  running  over 
an  unfinished  part  of  the  road — the  cross-ties  were  too  far  apart  and 
were  insufficiently  spiked,  and  the  accident  occurred  from  the  "  breaking 
of  the  cleat  at  the  end  of  one  of  the  rails."  All  the  other  passengers 
were  inside  the  cars  and  none  of  them  were  injured.  The  defence  was, 
that  the  injury  arose  from  the  plaintiff's  own  fault  in  standing  upon  the 
platform  while  the  cars  were  in  motion.  Verdict  for  plaintiff  for  ten 
thousand  dollars.  Motion  for  new  trial  refused — the  Court  holding,  that 
the  questions,  whether  plaintiff  had  notioe  that  the  platform  was  a  pro- 
hibited place,  and,  if  so,  then,  whether,  under  the  circumstances,  his 
own  act  so  contributed  to  the  injury  as  to  exonerate  the  Company,  who 
were  clearly  guilty  of  negligence,  were  for  the  jury 76. 

3.  Proof  that  a  passenger  has  been  injured  on  a  railroad,  is  prima  facie  evi- 

dence of  neglect,  which  the  defendants  are  bound  to  rebut 76. 
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CERTIORARI. 

Vide  Prohibition. 

CITY  SHERIFF. 

Vide  Sheriff,  3. 

COMMISSIONER  IN  EQUITY. 

1.  A  Commissioner  in  Equity  is  not  entitled  to  commissions  on  interest  received 
by  bim  on  bonds  taken  for  property  sold  by  the  Commissioner  on  credit. 
Davenpor't  vs.  Williams ,... 401 

Vide  ConeideraUon,  Failure  of. 

COMMISSIONS. 

Vide  Commietioner  in  Equity. 

COMMISSION  TO  EXAMINE  WITNESSES. 

Vide  Evidence,  10. 

COMMON  CARRIERS. 

1.  Aotion  against  Express  Carriers  for  value  of  a  lost  trunk  and  its  contents : 

— Held,  that  defendants'  acknowledgments  by  letter  and  otherwise  were 
sufficient  evidence  that  plaintiff  was  the  owner  to  sustain  a  verdict  in  hi* 
favor.    Stadhecker  vs.  Combe 193 

2.  Held,  that  the  presiding  Judge  properly  charged  the  jury  that  this  was  a 

case  in  which  some  relaxation  of  the  rule  of  exactness  in  the  evidence  aa 
to  the  quantity  and  value  of  the  goods,  might  be  allowed lb. 

3.  The  burden  of  proving  a  delivery  being  on  the  defendants,  held,  that  the  evi- 

dence of  delivery  was  insufficient. lb. 

4.  The  law  of  Common  Carriers  should  be  strictly  applied  to  Express  Carriers.  lb, 

5.  Where  a  common  carrier  limits  his  liability  by  special  contract,  the  onue  of 

showing  not  only  that  the  cause  of  the  loss  is  within  the  terms  of  the 
exception,  but  also  that  there  was  no  negligence,  is  on  him.  JBrinson  vs. 
Baker M *  201 

Vide  Carriere  of  Paeeengere, 

CONFESSION. 

Tide  Evidtnct,  10. 
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CONFIRMATION. 

Tide  Infant. 

CONSIDERATION,  FAILURE  OF. 

1.  To  an  action  on  a  bond  given  to  the  Commissioner  in  Equity  for  the  purchase- 

money  of  a  negro  sold  for  partition  under  the  decree  of  the  Court,  unsound- 
ness at  the  time  of  the  sale  is  a  good  defenoe.     Commissioner  vs.  Smith,  515 

2.  Such  defence  proceeds,  not  on  the  ground  of  cross-action  for  breach  of  war- 

ranty, but  on  the  ground  of  failure  of  consideration lb. 

CONTINUANCE. 

Vide  Practice,  6. 

CONTRACTS. 

Vide  Bills  of  Exchange  and  Promissory  Notes,  3,  4,  5,  0.     Consideration,  Failure 
of.     Corporation.    Damages,  4,     Guaranty.   Wills  and  Testaments,  3,  4. 

CONVEYANCE. 

Vide  Pleading,  3.     Warranty,  8,  4,  6. 

CORPORATION. 

1.  A  contract  may  be  lawfully  entered  into  between  the  Intendant  of  a  Town, 

and  the  Town  Council  thereof.    Albright  &  Pinchbaek  vs.  Town  Council.  399 

Vide  Evidence,  11.    South  Carolina  Railroad  Company. 

COSTS. 

1.  A  witness  residing  ont  of  the  district,  in  addition  to  his  costs  for  actual  at- 

tendance, is  entitled  to  one  dollar  for  every  thirty  miles  he  travels  in 
going  to  and  returning  from  Court.    Speigner  vs.  Cooner..„ 120 

2.  Where  the  plaintiff  in  trespass,  quare  clausum  fregit,  recovers  but  $5,  the 

only  plea  being  the  general  issue,  he  is  not  entitled  to  costs  under  the 
AoL  7  Stat  297.     Woodward  vs.  Moore. 840 

8.  Security  for  costs  indorsed  upon  the  declaration  and  witnessed  by  plaintiffs' 
attorney,  instead  of  the  clerk,  is  no  compliance  with  an  order  after- 
wards made  requiring  the  plaintiff  to  give  security  for  costs  on  or  before 
a  certain  day.    Willis  vs.  Potter 411 

4.  Compliance  with  an  order  requiring  ■ecurity  for  oosts  must  be  in  striot  con- 
formity with  the  Aot  of  1839,  and  the  rule  of  Court lb. 

Vide  Warranty,  b. 
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COUNSEL  FEES. 

Vide  Warranty,  6. 

COVENANT. 

Vide  Attignt*,  J.     Warranty,  t,  4,  5. 

CRIMINAL  LAW. 

Vide  Hone  Stealing,    Indictment,    Negro  Stealing. 

DAMAGES. 

1.  Where  in  an  action  of  trespass  for  assault  and  battery,  the  plaintiff  gave 

evidence,  without  objection,  that  defendant  was  a  man  of  substance,  held, 
on  appeal  by  defendant,  that  the  presiding  judge  properly  charged  the 
jury,  "that  the  ability  of  the  defendant  to  pay  was  one  of  the  circum- 
stances which  formed  a  just  measure  of  damages."    Bowers.  Motet 423 

2.  In  actions  for  an  assault  and  battery,  slander,  malicious  prosecution,  and 

malicious  torts  generally,  evidence  of  defendant's  wealth  may  be  given : 
Semble lb. 

3.  In  an  action  on  the  case  against  a  Railroad  Company  for  negligence  in  trans- 

porting plaintiffs  slave,  whereby  he  escaped  from  his  master's  service, 
the  jury  are  not  bound,  as  in  oases  where  property  has  been  destroyed, 
to  give  damages  to  the  full  value  of  the  slave.  O'Neall  <fe  Chambers 
vs.  Railroad  Company j 465 

4.  Agreement  between  J.  S.  and  R.  W.,  by  which  J.  S.  bound  himself  to  allow 

R.  W.  to  obtain  from  a  traet  of  land,  described,  all  trees  of  sise  sufficient  • 
to  make  timber  of  a  certain  description ;  and  R.  W.  bound  himself  to  pay 
one  dollar  and  fifty  cents  per  tree  on  the  1st  of  October,  1854,  and  to 
complete  tho  transportation  of  the  trees  by  1st  January,  1855.  Held, 
that  J.  S.  was  not  limited  in  recovering  upon  the  contract  to  the  number 
of  trees  actually  cut  and  hauled  off  by  R.  W.,  but  might  recover  damages 
for  suoh  trees  as  were  left  upon  the  land.     Weathereby  vs.  tfr««n.. ........  492 

Vide  Warranty,  b 

DECEIT. 

1.  M.  being  about  to  offer  a  negro,  Joe,  for  sale,  G.  E.,  as  her  agent,  certified 
in  writing  that  Joe  was  an  excellent  bread  and  cake  baker,  that  he 
was  sold  to  change  the  investment,  and  that  his  lowest  price  was 
$800.  Plaintiff  became  the  purchaser.  Joe  was  unsound  at  the  time 
within  the  knowledge  of  G.  E.,  and  died  shortly  afterwards.  In  an 
action  on  the  case  against  G.  E.,  for  falsely  representing  Joe  to  be  sound, 
Held,  That  the  omission  to  state  in  the  certificate  that  Joe  was  sound, 
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wu  not  equivalent  to  a  suggestion  of  his  soundness,  and  before  plain- 
tiff could  reoover  it  mast  be  made  plainly  to  appear  that  the  circum- 
stances rendered  it  obligatory  on  G.  K.  to  dUelose  all  the  faults  of  Joe 
known  to  him  at  the  time.     Campbell  vs.  Kinloek 800 

Vide  Frauds,  Statute  of,  4. 

DOWER. 

1.  Where  a  husband  dies  intestate,  and  his  widow  accepts  her  distributive 

share  of  his  personal  estate,  she  is  barred  of  her  dower,  a*s  well  in 
lands  which  he  had  aliened,  as  in  those  of  which  he  died  seized. 
Evans  ys.  Piereon »..       9 

2.  Husband  left  a  will  purporting  to  dispose  of  both  real  and  personal  estate, 

bat  he  owned  no  real  estate  at  the  time  of  his  death.  The  ordinary 
refused  to  admit  the  will  to  probate  on  the  ground,  that  two  of  the  wit- 
nesses being  legatees,  were  interested,  and  the  widow  accepted  her 
distributive  share  of  the  personalty: — Held,  that  she  was  barred  of  hez 
dower  in  lands  which  her  husband  had  aliened  in  his  lifetime lb 

3.  A  plea  In  dower,  that  demandant's  late  husband  was  Indebted  to  defendant 

— that  he  died  possessed  of  a  considerable  personal  estate  which  de- 
mandant took  possession  of  and  wasted  and  converted  to  her  own  use, 
whereby  defendant  lost  his  debt,  is  no  bar  to  the  action.  Kennedy  vs. 
McAliley 395 

4.  A  plea  in  dower,  that  before  commencement  of  suit  defendant  had  "bar- 

gained and  sold"  the  land  to  W.  M.,  who  was  then  pat  in  possession  and 
has  continued  in  possession  thereof  from  thence  hitherto,  is  no  bar  to 
the  action lb 

5.  Summons  in  dower  lies  as  well  against  the  tenant  for  life,  or  in  fee,  as 

against  the  person  in  possession 76. 

Vide  Warranty,  4,  5. 

E8TOPPEL. 

1.  Where  in  an  action  of  trespass  quart  elaueum  /regit  defendant,  under  the 

general  issue,  pats  the  title  in  issue,  and  a  verdict  is  found  against  him 
upon  that  issue,  he  cannot,  in  a  subsequent  action  by  the  same  plaintiff 
to  try  the  title,  dispute  the  plaintiff's  title.  He  is  estopped  by  the  ver- 
dict in  the  first  aotion.    SheUleewortk  vs.  Hughey. „ 387 

2.  In  an  action  upon  notes  given  by  B.  as  agent  of  defendants,  the  question 

was  as  to  B.'s  agency,  and  the  verdict  was  for  defendants  i—Held,  that 
plaintiffs  were  not  barred,  by  that  recovery,  from  maintaining  an  action 
against  the  same  defendants,  on  the  open  account  for  which  the  notes 
had  been  given.    Stoddard  vs.  Mcllwain 451 

Vide  Pleading,  2 

Vol.  IX— S8 
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EVIDENCE. 

1.  Where  a  plat  is  referred  to  in  a  deed  and  thus  made  a  part  of  it,  it  is  inad- 

missible to  vary,  alter,  or  contradict  it  by  parol.  Benwick  ts.  Renwich...    60 

2.  The  declarations  of  the  vendor  made  after  the  sale  and  conveyance,  cannot 

be  given  in  evidenoe  against  the  vendee 76. 

3.  Where,  in  an  action  upon  a  sealed  note  given  for  a  patent,  the  defence  is 

that  the  payee,  who  represented  himself  to  be  the  assignee  of  the 
patentee,  had  no  title,  the  onus  of  showing  the  want  of  title  is  on  the 
defendant.    MilUrvs.  Deal 75 

4.  Where  two  are  jointly  indicted  and  one  is  tried  separately,  the  wife  of  the 

one  not  on  trial  will  not  be  permitted  to  testify  to  matters  tending  to 
criminate  her  husband.    State  vs.  Bradley • • 168 

5.  Under  the  Act  of  Congress  prescribing  the  mode  in  whioh  the  records  and 

judicial  proceedings  of  one  State  shall  be  proved  in  another,  whether 
the  attestation  by  the  Clerk  is  in  proper  form,  can  be  known  only  by 
the  certificate  of  the  Judge.  His  certificate,  that  it  is  "  in  doe  form" 
is  conclusive.    Schoonmaker  vs.  Lloyd, 173 

6.  In  the  attestation  of  the  Clerk,  there  was  a  blank  where  the  word  "record,'* 

or  "judicial  proceedings"  should  have  been  inserted : — Held,  that  the 
attestation  was  sufficient. * lb, 

7.  Held,  that  the  words  in  the  attestation,  "we  have  caused  to*  be  exemplified," 

was  a  sufficient  declaration  that  the  copy  was  complete lb. 

8.  It  need  not  appear  from  the  exemplification  that  the  judgment  has  not 

been  reversed  on  appeal.    That,  if  it  be  true,  is  a  matter  for  the  defence 

to  show lb. 

i 

9.  Held,  that  it  was  no  objection  to  the  exemplification,  that  the  several 

pieoes  of  paper  exhibiting  it,  were  united  by  a  string  secured  beneath 
the  wax  on  whioh  was  the  impression  of  the  seal '  lb. 

10.  Interrogatories  in  a  commission  to  examine  witnesses,  may  be  objected 

to  at  the  trial,  though  no  specific  objection  was  taken  when  they  were 
crossed;  end  where  the  interrogatories  in  chief  are  ruled  out,  the  eross- 
interrogatories  must  be  ruled  out  also.    MoBride  vs.  EUU 260 

11.  Plaintiff  sued  upon  a  physician's  bill,  and  produced  as  evidence  of  his  right 

to  sue  and  collect  under  the  Act  of  1845,  (11  Stat  346,)  a  paper  pur- 
porting it  to  be  a  diploma  from  a  regularly  chartered  Medical  College 
in  Pennsylvania : — Held,  that  the  paper  did  not  prove  itself;  that  it 
was  necessary  to  authenticate  it  by  proof  of  the  corporate  seal.  Barton 
Tf.  WiUon 273 
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12.  Where  an  action  against  the  master  or  employer  is  founded  upon  the 

imputed  negligence  of  the  servant  or  agent,  the  latter  is  an  incompetent 
witness  for  the  defendant;  for,  in  oase  of  recovery,  the  reoord  will  be 
evidence  to  show  the  quantum  of  damages  in  an  action  against  the 
witness  by  the  master  or  employer.  Oat  Light  Company  vs.  City  Council.  342 

13.  Where  a  conveyance  of  land  was  to  two  persons,  one  of  whom  was  dead, 

and  the  other,  though  he  had  been  absent  from  the  State — no  one 
knew  where — for  many  years,  was  known  to  be  living,  at  and  before 
the  trial,  in  an  adjoining  district : — Held,  that  proof  that  the  deed  could 
not  be  found  among  the  papers  of  the  deceased  grantee  was  insufficient 
evidence  of  the  loss,  so  as  to  let  in  an  offloe  copy  as  evidence.  O'Neal 
hbell 367 

14.  Where  a  party  intends  to  offer  in  evidence  an  office  copy  of  a  deed  under 

the  Act  of  1843,  the  thirty  days'  notice  required  by  the  Act  must  be  in 
writing. lb. 

15.  D.  P.  made  an  assignment  for  the  benefit  of  his  creditors : — Held,  in  an 

aotion  brought  in  his  name  for  the  assignee,  that  he,  D.  P.,  consenting 
to  be  sworn,  was  a  competent  witness  for  the  defendant.  Pinchback  vs. 
JKIfton »- 413 

10.  A  confession  made  in  jail  to  a  third  person  in  the  presence  of  a  deputy  sheriff 

who  had  no  oontrol  over  the  jail,  held  to  be  admissible.    State  vs.  Goaeetu  428 

17.  A  by-etander  who  hears  a  conversation  is  a  competent  witness  to  prove  it, 

*     though  he  may  not  have  heard  the  whole............. 76 

18.  Bill  of  sale  not  received  in  evidence  upon  mere  proof  of  handwriting  of  sub- 

scribing witness.     State  vs.  Chaney * 438 

19.  The  sixty  days'  notice  required  by  the  Act  of  1823,  before  the  office  copy 

of  a  will  of  real  estate  can  be  given  in  evidence,  must  be  in  writing. 
Wardlaw  vs.  Hammond 454 

20.  Defendant  had  built  a  dam  and  overflowed  land,  which  then,  and  for  many 

years  after,  was  in  the  possession  \>f  J.  W.  After  J.  W's  death,  plaintiff 
being  in  possession,  and  claiming  to  be  owner,  brought  oase  against 
the  defendant  for  overflowing  the  land: — Held,  that  it  was  inadmissible 
to  prove  by  the  declarations  of  J.  W.  while  in  possession,  that  he  was  a 
.  mere  tenant  for  life  in  right  of  his  wife,  and  that  plaintiff  was  a  remain- 
der-man  .... lb. 

21.  After  the  death  of  J.  W.  and  his  wife,  a  bill  in  equity  for  partition  had 

been  filed,  in  which  it  was  alleged  that  the  parties  were  entitled  as 
remainder-men  after  the  death  of  J.  W's.  wife,  and  a  copy  of  a  will  was 
exhibited  whioh  showed  the  rights  of  the  parties.  The  land  was  ordered 
to  be  sold,  and  plaintiff,  one  of  the  remainder-men,  became  the  pur- 
chaser:— Held,  that  the  proceedings  in  equity,  though  admissible  to 
show  the  foundation  of  plaintiff's  deed  and  to  establish  the  identity  of 
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the  land,  were  not  admissible,  as  agaiaat  the  defendant,  a  strangers,  to 
•how  that  the  parties  were  entitled  to  the  land  a*  remainder-men. ••-,—•  454 

Vide  Common  Carriert,  1, 2,  3,  6.    Damage*,  2.    Slaws  and  Free  Penan*  of 
Color,  2.    Statute*.     Will*  and  Testament*,!. 

EXECUTORS  AND  ADMINSTRATOJIS. 

1.  Where  a  will  was  proved  in  common  form,  but  the  executor  did  not 

qualify,  and  treating  the  will  as  a  nullity,  converted  a  slave,  which  wai 
bequeathed  to  the  plaintiff,  to  his  own  use : — Held,  that  trover  could  not 
be  maintained  for  the  conversion,  no  asaent  to  the  legacy  being  shown. 
Adam*  vs.  Bee*. -..  116 

2.  Feme  covert,  having  a  separate  estate,  made  her  will,  whioh,  after  her  death 

was  admitted  to  probate  in  oommon  form.  More  than  four  years  after 
the  probate,  an  agent  of  the  husband  applied  for  letters  of  administra- 
tion on  her  estate,  whioh  the  ordinary  refused  to  grant : — On  appeal, 
held,  that  the  refusal  was  proper — that  until  the  probate  was  revoked 
letters  of  administration  could  not  be  granted.    Ward  vs.  Glenn M.  127 

3.  It  does  not  follow  beoause  testatrix  is  a  feme  covert  that  her  testament  is 

necessarily  void — the  law  which  disables  her  having  its  exceptions Jh, 

4.  Where  the  will  of  a  deoeased  person  has  been  admitted  to  probate,  letters 
%  of  administration  upon  the  estate,  as  in  case  of  intestacy,  cannot  be 

granted  until  the  probate  has  been  revoked........ •••,••••„.•••••.•_••  lb, 

EXEMPLIFICATION. 

Vide  Evidence,  5,  6,  7,  8,  9. 

EXPRESS  CARRIERS. 

Vide  Common  Carriers,  1,  2,  Z,  4. 

FEES; 

Vide  Warranty,  6. 

FEME  COVERT. 

Vide  Executors  and  Administrators,  2,  Z,  4. 

FIFA. 

Vide  Sheriff,  1,  2,  8. 


•INDEX.  .         589 

FOREIGN  LAW. 

1.  In  a  suit  in  this  State  the  law  of  North  Carolina  mart  be  proved  before  a 

question  can  be  made  under  it     Whiteside*  vs.  Poole 68 

FRAUD. 

1.  Where  creditors  of  a  son-in-law  seek  to  subject  to  their  demands  a  negro 

which  the  father-in-law  had  permitted  to  go  into  the  son-in-law's  pos- 
session, it  need  not  appear  that  the  possession  of  the  son-in-law  was 
adverse.     Whiteside*  yb.  Poole, 68 

2.  Conveyance  of  land  for  valuable  consideration  held  void,  the  jury  having 

found  that  it  was  made  with  the  intent  to  defeat  the  cause  of  action  in 
a  suit  pending.    Smith  vs.  Culbertton , 106 

8.  If  one  not  a  creditor,  bona  fide  purchases  a  chattel  at  sheriff's  sale,  and 
permits  it  to  return  into  the  debtor's  possession,  such  possession  is  no 
fraud  upon  the  creditors  of  the  debtor.     Garrett  vs.  Rhame. 407 

4.  It,  not  a  creditor,  purchased  a  negro  at  sheriff's  sale,  and  permitted  him  to 
return  immediately  into  the  possession  G.,  the  debtor.  G.  afterwards 
refunded  the  purchase-money  to  R.,  who  thereupon,  at  G.'s  request,  con- 
veyed the  negro  to  an  infant  son  of  Gh — Gk  being  insolvent  all  the  time. 
Held,  That  the  legal  title  of  €h  was  divested  by  the  sheriff's  sale;  and 
the  subsequent  payment  of  the  money  to  R.  did  not  re-invest  him  with 
the  title  so  as  to  make  the  negro  again  liable  to  be  levied  on  and  sold 
under  execution  against  Q lb. 

Vide  Deceit.    Oifi. 

FRAUDS,  STATUTE  OF. 

1.  The  plaintiffs  were  gin-makers,  and  the  aotion  was  upon  a  verbal  agree- 

ment to  purchase  a  gin,  to  be  delivered  to  defendant  at  a  future  day  :— 
Held,  that  it  was  a  question  for  the  jury,  whether  the  agreement  was 
for  the  purohase  of  a  gin  already  made,  or  for  one  to  be  manufactured ; 
and,  if  for  the  latter,  that  the  agreement  was  not  within  the  statute  of 
frauds.     Wituhip  vs.  Buuard 103 

2.  That  part  performance  will  take  a  oase  out  of  the  statute  of  frauds,  is  a 

doctrine,  it  seems,  peculiar  to  the  Court  of  Equity    Davis  vs.  Moore 215 

3.  That  the  purchaser  had  temporary  possession  as  a  guest  while  the  negotia- 

tion for  a  sale  was  going  on,  is  not  such  part  performance  as  will  take 
the  case  out  of  the  statute  of  frauds U. 

4.  Where  the  agreement  for  the  sale  of  land  is  not  made  in  writing,  neither 

will  assumpsit  lie  on  the  contract,  nor  will  case  for  deceit  lie,  even 
though  defendant  did  not  intend  at  the  time  to  perform  his  agreement  lb. 
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FREEHOLDERS. 

Vide  Slaves  and  Free  Persona  of  Color,  1. 

GAMING. 

1.  A  promissory  note  given  for  money  lent  to  game  with  is  void,  as  well  in  the 

hands  of  the  payee  as  of  an  innocent  holder.    Mordeeai  vs.  Dawkins...  262 

2.  If  the  consideration,  to  wit,  money  lent,  for  which  the  note  was  given,  was 

valid,  still  it  is  a  mere  chose  in  action  which  does  not  pass  to  the  in- 
dorsee, so  as  to  enable  him  tosreoover  thereon  in  an  action  in  Mb  own 
name , 7ft. 

3.  A  subsequent  parol  promise  to  pay  the  note  to  the  indorsee,  is  void  for 

want  of  consideration lb. 

4.  Money  lent  to  game  with  cannot  be  recovered  back,  and  Carson  vs.  Ram- 

bert,  2  Bay,  561,  overruled.    Semble lb 

GARNISHEE. 

Vide  Attachment. 

GIFT. 

1.  Where  an  administrator  sold  his  intestate's  negroes  for  partition,  merely,  and 
at  the  request  of  the  distributees,  and  a  negro,  which  the  intestate  had 
in  his  lifetime  made  a  parol  gift  of,  was  sold  and  purchased  by  one  of 
the  distributees : — Held,  that'  suoh  distributee  was  not  a  purchaser 
within  the  Aot  of  1833,  in  relation  to  parol  gifts.    Andrews  vs.  Kirby,..    37 

GUARANTY. 

1.  Plaintiff  leased  to  J.  B.  a  dwelling-house  for  one  year,  at  a  certain  rent, 

payable  quarterly,  and  it  was  stipulated  that  J.  B.,  before  the  expiration 
of  the  term  should  give  one  quarter's  notice  of  his  intention  to  quit. 
Defendant  by  separate  instrument,  guaranteed  the  performance  of  the 
oovenant  by  J.  B.  and  the  payment  of  the  rent  J.  B.  gave  no  notice  of 
his  intention  to  quit,  and  held  over : — Held,  that  defendant  was  not 
liable  upon  his  guarantee  for  rent  due  by  J.  B.  for  his  possession  after 
the  expiration  of  the  year.     Gadsden  vs.  Quachenbush 222 

2.  Plaintiffs  had  given  credit  to  MoC.  for  goods,  but  had  not  delivered  them; 

whereupon  the  defendant  wrote  to  plaintiffs  : — "  McO.  wishes  you  to  send 
down  his  stove,  for  he  wants  to  put  it  up  to-morrow  morning.  He  is 
good  for  the  amount  he  got  from  you  :" — Held,  that  defendant  could 
not  be  charged  upon  the  letter  as  guarantor  of  McC. — there  being 
neither  promise  to  guarantee,  nor  evidence  of  consideration.  Kimball 
&  Lang  vs.  Roye , 295 
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3.  Where  a  guarantor  is  sought  to  be  charged  upon  a  letter  for  future  credit 

to  be  given  to  a  third  person,  it  must  be  shewn,  as  a  general  rule,  that 
notioe  of  the  acceptance  of  the  guaranty,  was  given.  Lawton  vs.  Maner  835 

4.  Where  the  proposition  to  guaranty  came  from  the  plaintiffs,  and  there  were 

other  circumstances  from  which  knowledge  of  the  acceptance  might 
be  inferred  i—Hcld,  that  it  was  error  to  nonsuit  the  plaintiffs ;  and  the 
case  was  sent  back  that  the  jury  might  decide  whether  the  guarantor 
had  notice .. /&• 

HEIRS. 

Vide  Will*  and  Testaments,  2,  3 

HORSE  STEALING. 

1.  Where  a  horse  is  stolen  in  one  district  and  is  carried  by  the  thief  into 
another  and  there  sold,  the  indictment,  under  the  statute,  for  horse- 
stealing, may  be  in  the  latter  district    State  ra.  Bryant 113 

HUSBAND  AND  WIFE. 

Vide  Assignee,  1.    Dower.    Evidence,  4.     Executor*  and  Administrator*,  2,  8,  4. 

Indictment,  3. 

IMPLIED  WAKRANTT. 

Vide  Consideration,  Failure  of. 

INDICTMENT. 

1.  J.  B.  and  W.  A.  were  jointly  indicted  for  murder.    W.  A.  was  not  arrested, 

and  J.  B.  was  tried  separately.  The  jury  found  the  following  verdict : 
"  We  find  the  defendant  guilty."  The  presiding  Judge  directed  the 
verdict  to  be  written  as  follows r  "We  find  the  defendant  J.  B.  guilty'9 
— which  was  done,  and  the  first  verdict  was  erased : — Held,  that  the 
direction  of  the  presiding  Judge  was  proper..   State  vs.  Bradley 108 

2.  The  indiotment  contained  no   count  charging  J.  B.  separately: — Held 

sufficient,  and  motion  in  arrest  of  judgment,  or  for  new  trial,  on  that 
ground,  refused lb. 

3.  At  the  trial  the  wife  of  W.  A.  was  examined  as  a  witness,  but  was  not 

allowed  to  testify  that  W.  A.  alone  was  guilty :— IfcW,  that  this 
furnished  no  ground  for  a  new  trial lb. 

4.  Where  one  having  been  oited  by  the  Ordinary  to  produce  the  will  of  a 

deceased  person  neglects,  to  produce  it,  he  may  be  indicted  under  the 
18th  Sect,  of  the  Act  of  1839,  although  the  Ordinary  did  not  proceed, 
as  the  Aot  empowers  him  to  do,  "  to  issue  against  him  process,  as  for 
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contempt,  and  to  imprison  him  until  the  will  be  delivered  up."  SkxU 
vs.  Pact. ^•.......^  355 

5.  Where  there  are  several  counts  in  an  indictment,  and  a  general  verdict  of 

guilty  Judgment  will  not  be  arrested  if  there  be  one  good  count  to  which 
the  evidence  applies Jb. 

6.  Nor  will  a  new  trial  be  granted  for  suoh  cause,  if  the  different  counts  relate 

to  the  same  offence,  and  the  same  punishment  would  be  awarded,  no 

matter  under  which  count  defendant  was  found  guilty lb. 

Vide  Hone  Stealing.    Negro  Stealing. 

INFANT. 

1.  A  sealed  note  given  by  an  infant  is  not  void  but  voidable  only,  and  may 

be  confirmed  by  him  after  coming  of  age.    Duncan  vs.  Little -    55 

2.  An  infant  gave  a  sealed  note  and  after  coming  of  age  he  admitted  that  the 

transaction  was  just,  and  gave  the  payee  a  wateh  in  part  payment  pro- 
vided he  liked  it,  and  it  kept  good  time. — Held,  that  he  had  thereby 
confirmed  the  contract lb, 

INSOLVENT  DEBTORS  AND  PRISON  BOUNDS  ACTS. 

1.  The  provision  in  the  Prison  Bounds  Act,  that  a  prisoner  is  not  entitled 

to  his  discharge  if,  since  his  confinement,  he  has  gone  without  the 
prison  walls,  applies  as  well  to  a  prisoner  confined  under  tneene,  as  to 
one  confined  under  final  process.    B lease  vs.  Farrow 46 

2.  Where,  after  suggestion  filed  charging  prisoner's  schedule  to  be  false  in 

certain  particulars  mentioned,  the  commissioner  of  special  bail  allowed 
him  to  amend  by  inserting  the  property  in  the  schedule,  Held,  That 
there  was  nothing  left  for  the  jury  to  try.  Verdiot  finding  defendant 
guilty  set  aside,  and  new  trial  ordered,  with  leave  to  plaintiff  to  amend 
his  suggestion.    Bowen  vs.  Holleyman 65 

3.  Where,  upon  an  appeal  by  a  creditor  from  the  verdict  of  a  jury  under  the 

Prison  Bounds  Act,  a  new  trial  is  ordered,  the  debtor,  if  he  has  given 
bond  as  prescribed  by  the  16th  Sect  of  the  Act  of  1833,  must  be  sur- 
rendered before  the  first  day  of  the  next  Circuit  Court  succeeding  the 
determination  of  the  appeal.  His  sureties  have  not  the  rights  of  bail, 
and  cannot  surrender  him  after  that  time.    State  vs.  Farrow 446 

INTEREST. 

1.  By  bond  bearing  date  18th  February,  1846,  defendant  bound  himself  to 
pay  one  thousand  six  hundred  and  sixty-four  dollars  and  thirty-four 
cents  on  1st  January,  1847,  with  interest  from  date  payable  annually: — 
Held,  that  plaintiff  was  entitled  to  recover  interest  upon  interest,  as  well 
upon  that  whioh  accrued  annually  after  the  expiration  of  the  first  year 

'    as  upon  that  which  then  fell  due.     O'Neall  vs.  Bookman 80 

Vide  Oommieeioner  In  Equity. 
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ISSUE  MALE. 

Vide  Willi  and  Testaments,  6,  6. 

JURY. 

Vide  Practice,  3,  4. 

LANDLORD  AND  TENANT. 

Vide  Guaranty,  1.    Prohibition. 

LIBEL. 

1.  An  obituary  notice  of  one  living,  if  conceived  and  published  falsely  and 

maliciously,  is  a  libel.    JfcBride  and  Wife  vs.  Ellis 813 

2.  Where  the  libel  is  so  ambiguous  that  from  a  mere  perusal  it  is  impossible 

to  know  the  person  alluded  to,  the  declaration  should  contain  an  intro- 
ductory colloquium  averring  that  the  plaintiff  was  meant,  and  an  innuendo 
will  not  supply  its  place.  For  want  of  such  averment  the  plaintiff  may 
be  nonsuited  at  the  trial.     Wilson  vs.  Hamilton 882 

LIMITATIONS  OP  ESTATES. 

Vide  Wills  and  Testaments,  2,  8,  5,  6. 

LIMITATIONS,  STATUTE  OP. 

1.  Payment  in  part  by  the  representative  of  a  deceased  joint  maker  of  a  pro- 
missory note  will  not  prevent  the  Statute  of  Limitations  from  running 
as  against  the  survivor.    Smith  vs.  Tovmsend M 44 

Vide  Trespass  to  Try  Title,  1» 

LOAN. 

Vide  Bailment,  8. 

LOCATION. 

Vide  Treepaee  to  Try  Title,  2. 

MALICIOUS  ARREST. 

1.  Case  for  malicious  arrest  under  warrant  to  keep  the  peace.  Nonsuit 
ordered  for  want  of  evidenoe  of  malice  and  want  of  probable  cause. 
Campbell  vs.  O1  Bryan 204 
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MANDAMUS. 

!•  Mandamus  is  a  proper  remedy  to  compel  a  Railroad  Company  in  making 
their  track  across  a  navigable  stream,  to  pursue  the  mode  prescribed  by 
their  oharter  and  not  to  obstruct  the  navigation.  State  vs.  Railroad 
Company 347 


MASTER  AND  SERVANT. 

Vide  Evidence,  12. 

MONEY. 

Vide  Sheriff,  1,  2;  3. 

MONEY  LENT  TO  GAME  WITH.  - 

Vide  Gaming. 

NEGRO  STEALING. 

1.  An  indiotment  for  negro  stealing  need  contain  no  allegation  as  to  the  value 

of  the  slave.    State  vs.  Oo—eU 428 

2.  A  yerdiot  of  guilty  upon  an  indiotment  for  negro  stealing  sustained,  though 

there  was  no  direct  proof  that  the  offence  was  oommitted  within  the 

district lb. 

» 
8.  An  indiotment  for  negro  stealing  need  not  allege  that  the  slave  is  of  any 

value.    Stater*.  Chaney 438 

4.  Verdict  of  guilty  upon  an  indictment  for  negro  stealing  sustained,  though 
there  was  no  dlreot  evidence  that  the  offenoe  was  committed  within  the 
district lb 

NEW  TRIAL. 

1.  New  trial  ordered  for  the  third  time  for  error  in  the  instructions  of  the 

Recorder  to  the  jury.    QraffYB.  Caldwell 325 

2.  Assumpsit  for  money  collected  by  an  attorney  at  law,  the  intestate  of  de- 

fendants. The  money  was  traced  into  the  coroner's  hands,  bat  there 
was  no  proof  that  the  intestate  had  received  it  Verdiot  for  the  plaintiffs 
set  aside  and  new  trial  ordered.    Hall  vs.  Wright 392 

NOTICE. 
Tide  Stidme*,  14, 10.    Guaranty,  8,  4. 
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ORDINARY. 

Vide  Executors  and  Administrator*,  2,  3,  4. 

PAROL  GIFT. 
Vide  Oi/t. 

PASSENGER  CARRIERS. 

Vide  Carrier*  of  Passenger  a, 

PAYMENT. 

1.  B.  was  the  indorser  of  L.  on  a  note  in  Bank,  and  had  a  judgment  against 

L.  aa  indemnity,  for  a  sum  much  larger  than  the  amount  of  the  note* 
The  Bank  recovered  a  junior  judgment  on  the  note  against  L.  The 
Sheriff  sold  property  and  had  in  his  handa  sufficient  of  the  proceeds 
to  satisfy  B's  judgment,  and  thereupon  B.  gave  the  Bank  an  order, 
directing  the  Sheriff  to  pass  over  B's  judgment,  and  apply  the  proceeds 
in  his  handa  to  the  judgment  of  the  Bank.  The  Sheriff  having  been 
warned  to  pay  no  judgment  against  L.  deelined  to  comply  with  B's 
order: — Held,  that  the  mere  .acceptance  of  the  order  by  the  Bank  was 
no  payment  of  the  note  ao  aa  to  discharge  B.    Bank  vs.  Bobo w    31 

2.  A  bill  or  note  given  for  a  previous  debt  ia  no  payment,  unless  it  be 

expressly  accepted  aa  such  or  unless  it  produce  payment. lb. 

3.  A  direction  to  remit  money  to  us  as  soon  as  received,— Held,  under  the 

circumstances,  to  be  a  direction  to  remit  in  bank  bills  and  by  mail. 
Town$tnd,  Craned;  Co.  vs. Henry 318 

PILOT. 

1.  The  Act  of  Congress  of  1852,  requiring  certain  steam  vessels  to  have  on 
board  a  pilot  for  the  voyage,  haa  not  superseded  the  laws  of  the  dif- 
ferent States  relative  to  pilots  for  ports  and  harbors :  Such  pilot  for 
the  voyage  must,  therefore,  on  entering  a  port  or  harbor,  give  place  to 
a  local  pilot    Chapman  vs.  Jaekeon, 209 

PLAT. 

r  Tide  Eridtne*. 

PLEADING. 

1.  Where  plaintiff  haa  a  right,  under  contract,  "of  occupying"  a  house,  he 
cannot,  although  not  in  the  actual  possession,  maintain  case  against  a 
wrong-doer  for  pulling  the  house  down — his  remedy  ia  trespass.  Miller 
vs.  Zforma M , 139 
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2.  A  former  recovery  held  to  be  no  bar  to  a  second  action  for  tbe  price  of 

a  negro  Bold,  it  appearing  tbat  tbe  tale  took  place  after  the  writ  in  the 
flrit  action  wu  issued,  and  tbat  the  consideration  of  the  tale  of  the 
negro  was  in  fact  withheld  from  the  jury  by  the  Judge  at  the  trial  of  the 
first  action,  there  being  in  that  case  other  causes  of  action  npon  which 
rerdiot  was  rendered  for  the  plaintiff.    Detoach  vs.  Turner. -  181 

3.  An  allegation  that  the  land  was  "bargained  and  sold"  to  W.  M.,  and  that 

he  was  put  in  possession  thereof,  does  not  import  a  conveyance  to  W. 
M.  by  deed — it  imports  a  mere  contract  of  sale.    Kennedy  vs.  MeMiley.  395 

4.  An  action  on  the  ease  for  negligence  occasioning  loss  of  plaintiff's  slave,  is 

properly  brought  in  the  name  of  the  owner  at  the  time,  although  after 
the  accrual  of  the  right  of  action,  but  before  action  oommenaed,  he  had 
assigned  his  whole  estate  for  the  benefit  of  creditors.  (yNtatt  <fc  Cham- 
ben  vs.  Railroad  Company - 465 

Vide  Amynee,  1.    Bailment,  1.     Bill*  of  Exchange  and  Promiuory  Note*,  1,  7. 
Bone  Stealing.    Indictment,  2.     Libel,  2.    Statute*. 

PRACTICE. 

1.  Since  the  Act  of  1825,  (7  Stat  330,)  an  alia*,  like  any  other  process,  may 
be  tested  on  any  day  .previous  to  the  return  day  thereof.  Mo*m  vs. 
Jflaclcwew..,,..  *•••*.».*««»  .«..■«..»•....«..»•.**..»..«*•*»*«.«.•».«•••».».**...•...  »•••*...«    4bZ 


2.  In  trespass  tq  try  title,  where  the  defendant  is  In  another  district,  the 

plaintiff  is  not  bound  to  have  the  defendant  served  in  the  district 
where  he  resides,  but  may  proceed  in  the  usual  course  by  original,  alia* 
and  pluriee,  until  the  defendant  is  served  in  the  district  where  the  land 
lies.    Renwick  vs.  Renwick 50 

3.  After  a  jury  have  dispersed,  an  affidavit  by  one  of  the  jurors  to  shew  mis- 

conduct in  himself  and  his  fellow  jurors  in  the  jury- room,  will  not  be 
reoeived.    Smith  rs.  CulberUon 106 

4.  It  is  a  matter  of  discretion  with  the  Court  whether  the  jury  shall  be 

allowed  to  separate  after  they  have  agreed  on  their  verdict,  and  before 
it  is  rendered.     Welch  vs.  Welch M 133 

6.  The  ease  having  been  marked  "settled"  on  the  dpcket  upon  a  statement 
founded  in  mistake,  it  was  ordered,  on  appeal,  that  the  case  be  restored 
to  the  docket,  with  leave  to  defendants  to  pay  money  into  Court.  Huff- 
man vb.  Railroad  Company,,.. 404 

6.  Applications  for  continuance  are  addressed  to  the  discretion  of  the  pre- 

siding Judge.    Wardlaw  vs.  Hammond 454 

7.  After  the  jury  have  found  for  plaintiff,  very  slight  evidence  will  be  sufficient 

to  prevent  a  nonsuit    CNeaU  is  Chamben  vs.  Railroad  Company.. ......  405 

8.  Defendants,  known  public  agents,  were  sued  upon  a  contract  made  by  them 

in  their  official  eapaeity.    The  writ  and  declaration  were  against  them 
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by  name,  styling  them  by  their  official  title,  "  Chairman  and  Commis- 
sioners for  the  New  State  Capitol;"  and  the  bill  of  particulars  was 
headed,  "  Commissioners  of  the  New  State  Capitol  to"  the  plaintiff, 
"Dr.": — Held,  that  defendants,  if  not  liable  to  be  sued  upon  the 
contract,  must  proceed  to  show  it  in  the  usual  mode,  by  demurrer, 
motion  for  nonsuit,  or  in  arrest  of  judgment;  and  that  a  motion  to 
quash  the  proceedings  oould  not  be  entertained.  Hammarskold  ts.  Bull*.  474 

9.  Proceedings  in  a  oivil  action  will  not  be  stayed  for  irregularity,  unless  the 

defeot  be  so  substantial  as  to  make  the  proceedings  null  and  void lb. 

10.  For  irregularities  and  defects,  exception  must  as  a  general  rule  be  taken 

in  the  mode  prescribed  by  the  rules  of  pleading  and  practice ;  as  by 
plea  in  abatement,  demurrer,  motion  for  nonsuit,  or  in  arrest  of  j  udgment.  lb. 

11.  Where  the  matter  is  clearly  not  within  its  jurisdiction  the  Court  may  at 

any  time,  of  its  own  motion,  or  upon  suggestion  of  party  or  friend,  stay 
further  proceedings lb. 

12.  Although  as  a  general  rule  public  agents  are  not  personally  liable  upon 

contracts  made  by  them  in  their  official  capacity,  yet  as  there  are  ex- 
ceptions to  the  rule,  it  follows,  that  proceedings  against  them  to  subject 
them  to  personal  liability  are  within  the  jurisdiction  of  the  Court;  and 
the  sufficiency  of  the  allegations,  and  the  proof,  to  subject  them  to 
personal  liability,  must  be  judged  of  by  the  Court  upon  exceptions  taken 
in  the  usual  and  prescribed  mode. lb. 

Vide  Assignee,  1.    Attachment.    Bills  of  Exchange  and  Promissory  Notes,  1,  2,  7. 
Costs.    Evidence,  3, 10, 14,  10.     Indictment,  1,  2, 5,  0.    Libel,  2. 

;  PRINCIPAL  AND  AGENT. 

Vide  Bills  of  Exchange  and  Promissory  Notes,  4,  5.    Evidence,  12. 


PRISON  BOUNDS  ACTS. 

Vide  Insolvent  Debtor*  and  Prison  Bounds  Acts. 

PROHIBITION. 

For  error  of  judgment  upon  a  point  of  law,  prohibition  will  not  lie  to  arrest 
further  proceedings  under  the  decision  of  a  Court  of  magistrates  and 
freeholders,  in  a  case  of  landlord  and  tenant.  The  remedy  is  by  writ 
of  certiorari.     Cooper  vs.  Stacker ,.„  292 

Vide  Slaves  and  Free  Persons  of  Color,  2. 

PUBLIC  ACTS. 

Vide  Statutes. 
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the  land,  were  not  admissible,  aa  against  the  defendant,  a  strangers,  to 
•how  that  the  parties  were  entitled  to  the  land  ae  remainder-men....,,-..  464 

Vide  Common  Carrier*,  1, 2,  8,  5.    Damage*,  2,    Slaves  and  Free  Per  tone  of 
Color,  2.    Statute:     WUUand  Testam$nt;l. 

EXECUTOBS  AND  ADMINSTRATOJLS. 

1.  Where  a  will  was  proved  in  common  form,  bat  the  executor  did  not 

qualify,  and  treating  the  will  as  a  nullity,  converted  a  Blare,  which  was 
bequeathed  to  the  plaintiff,  to  his  own  use : — Meld,  that  trover  could  not 
be  maintained  for  the  conversion,  no  assent  to  the  legacy  being  shown. 
Adame  vs.  Beet 116 

2.  Feme  covert,  having  a  separate  estate,  made  her  will,  whioh,  after  her  death 

was  admitted  to  probate  in  oommon  form.  More  than  fonr  years  after 
the  probate,  an  agent  of  the  husband  applied  for  letters  of  administra- 
tion on  her  estate,  whioh  the  ordinary  refused  to  grant : — On  appeal, 
held,  that  the  refusal  was  proper — that  until  the  probate  was  revoked 
letters  of  administration  oould  not  be  granted.    Ward  vs.  Olenn ,.  1ST 

3.  It  does  not  follow  because  testatrix  is  a  feme  covert  that  her  testament  is 

necessarily  void — the  law  which  disables  her  having  its  exceptions Ih, 

4.  Where  the  will  of  a  deoeased  person  has  been  admitted  to  probate,  letters 
t  of  administration  upon  the  estate,  as  in  ease  of  intestacy,  cannot  be 

granted  until  the  probate  has  been  revoked. ,._......,..,...„—..  io. 

EXEMPLIFICATION. 

Vide  Evidence,  5,  6,  7,  8,  9. 

EXPRESS  CARRIERS. 

Vide  Common  Carriere,  1,  2,  S,  4. 

FEES, 
Vide  Warranty,  6. 

FEME  COVERT. 

Vide  Executors  and  Administrator;  2,  3,  4. 

FI.  FA. 

Vide  Sheriff,  1,  2,  3. 
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FOREIGN  LAW. 

1.  In  a  suit  in  this  State  the  law  of  North  Carolina  most  be  proved  before  a 

question  can  be  made  under  it     Whiteridee  vs.  Poole 68 

FRAUD. 

1.  Where  creditors  of  a  son-in-law  seek  to  subject  to  their  demands  a  negro 

which  the  father-in-law  had  permitted  to  go  into  the  son-in-law's  pos- 
session! it  need  not  appear  that  the  possession  of  the  son-in-law  was 
adverse.     Whiteeidee  vs.  Poole 68 

2.  Conveyance  of  land  for  valuable  consideration  held  void,  the  jury  having 

found  that  it  was  made  with  the  intent  to  defeat  the  cause  of  action  in 
a  suit  pending.    Smith  vs.  CulberUon.. 108 

8.  If  one  not  a  creditor,  bona  fide  purohases  a  ohattel  at  sheriff's  sale,  and 
permits  it  to  return  into  the  debtor's  possession,  such  possession  is  no 
fraud  upon  the  creditors  of  the  debtor.     QarrettvB.  Bhame. 407 

4.  R.,  not  a  creditor,  purchased  a  negro  at  sheriff's  sale,  and  permitted  him  to 
return  immediately  into  the  possession  G.,  the  debtor.  G.  afterwards 
refunded  the  purchase-money  to  R„  who  thereupon,  at  G.'s  request,  con- 
veyed the  negro  to  an  infant  son  of  G. — G.  being  insolvent  all  the  time. 
Held,  That  the  legal  title  of  G.  was  divested  by  the  sheriff's  sale;  and 
the  subsequent  payment  of  the  money  to  R.  did  not  re-invest  him  with 
the  title  so  as  to  make  the  negro  again  liable  to  be  levied  on  and  sold 
under  execution  against  G 75. 

Vide  Deceit.    Gift 

FRAUDS,  STATUTE  OF. 

1.  The  plaintiffs  were  gin-makers,  and  the  action  was  upon  a  verbal  agree- 

ment to  purchase  a  gin,  to  be  delivered  to  defendant  at  a  future  day  :— 
Held,  that  it  was  a  question  for  the  jury,  whether  the  agreement  was 
for  the  purchase  of  a  gin  already  made,  or  for  one  to  be  manufactured ; 
and,  if  for  the  latter,  that  the  agreement  was  not  within  the  statute  of 
frauds.     Winthip  vs.  Bwuard„ 103 

2.  That  part  performance  will  take  a  case  out  of  the  statute  of  frauds,  is  a 

doctrine,  it  seems,  peculiar  to  the  Court  of  Equity    Davis  vs.  Moore 215 

8.  That  the  purchaser  had  temporary  possession  as  a  guest  while  the  negotia- 
tion for  a  sale  was  going  on,  is  not  such  part  performance  as  will  take 
the  case  out  of  the  statute  of  frauds lb. 

4.  Where  the  agreement  for  the  sale  of  land  is  not  made  in  writing,  neither 
will  assumpsit  lie  on  the  contract,  nor  will  case  for  deceit  lie,  even 
though  defendant  did  not  intend  at  the  time  to  perform  his  agreement  lb. 
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FREEHOLDERS. 

Vide  Slaves  aud  Free  Pereone  of  Color 1 1. 

GAMING. 

1.  A  promissory  note  given  for  money  lent  to  game  with  is  void,  as  well  in  the 

hands  of  the  payee  as  of  an  innocent  holder.    Mordeeai  vs.  Dawkin*,..  262 

2.  If  the  consideration,  to  wit,  money  lent,  for  whioh  the  note  was  given,  was 

valid,  still  it  is  a  mere  chose  in  action  which  does  not  pass  to  the  in- 
dorsee, so  as  to  enable  him  to.reoover  thereon  in  an  action  in  his  own 
name lb. 

3.  A  subsequent  parol  promise  to  pay  the  note  to  the  indorsee,  is  void  for 

want  of  consideration •   lb. 

4.  Money  lent  to  game  with  cannot  be  recovered  back,  and  Carton  vs.  Ban- 

berty  2  Bay,  561,  overruled.    Semite lb 

GARNISHEE. 

Vide  Attachment. 

GIFT. 

1.  Where  an  administrator  sold  his  intestate's  negroes  for  partition,  merely,  and 
at  the  request  of  the  distributees,  and  a  negro,  which  the  intestate  had 
in  his  lifetime  made  a  parol  gift  of,  was  sold  and  purchased  by  one  of 
the  distributees : — Held,  that'  such  distributee  was  not  a  purchaser 
within  the  Act  of  1833,  in  relation  to  parol  gifts.    Andrew*  vs.  Kirbj...    37 

GUARANTY. 

1.  Plaintiff  leased  to  J.  B.  a  dwelling-house  for  one  year,  at  a  certain  rent, 

payable  quarterly,  and  it  was  stipulated  that  J.  B.,  before  the  expiration 
of  the  term  should  give  one  quarter's  notice  of  his  intention  to  quit. 
Defendant  by  separate  instrument,  guaranteed  the  performance  of  the 
covenant  by  J.  B.  and  the  payment  of  the  rent.  J.  B.  gave  no  notice  of 
his  intention  to  quit,  and  held  over : — Held,  that  defendant  was  not 
liable  upon  his  guarantee  for  rent  due  by  J.  B.  for  his  possession  after 
the  expiration  of  the  year.     Gadsden  vs.  Quaekenbueh 222 

2.  Plaintiffs  had  given  credit  to  McC.  for  goods,  but  had  not  delivered  them; 

whereupon  the  defendant  wrote  to  plaintiffs : — "  MoC.  wishes  you  to  send 
down  his  stove,  for  he  wants  to  put  it  up  to-morrow  morning.  He  is 
good  for  the  amount  he  got  from  you :" — Held,  that  defendant  could 
not  be  charged  upon  the  letter  as  guarantor  of  MoC. — there  being 
neither  promise  to  guarantee,  nor  evidence  of  consideration.  Kimball 
A  Lang  vs.  Roye 295 
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8.  Where  a  guarantor  is  sought  to  be  charged  upon  a  letter  for  future  credit 
to  bo  given  to  a  third  person,  it  must  be  shewn,  as  a  general  rule,  that 
notice  of  the  aoceptanoe  of  the  guaranty,  was  given.  Lawton  vs.  Maner  335 

4.  Where  the  proposition  to  guaranty  oame  from  the  plaintiffs,  and  there  were 
other  circumstances  from  which  knowledge  of  the  acceptance  might 
be  inferred : — Held,  that  it  was  error  to  nonsuit  the  plaintiffs ;  and  the 
case  was  sent  back  that  the  jury  might  deeide  whether  the  guarantor 
had  notice lb- 

HEIRS. 

Vide  WiUe  and  Teetamente,  2,  3 

HORSE  STEALING. 

1.  Where  a  horse  is  stolen  in  one  district  and  is  carried  by  the  thief  into 
another  and  there  sold,  the  indictment,  under  the  statute,  for  horse- 
stealing, may  be  in  the  latter  district    State  vs.  Bryant 113 

HUSBAND  AND  WIFE. 

Vide  A—xgnee,  1.    Dower.    Evidence,  4.     Executor*  and  Administrator*,  3,  8,  4. 

Indictment,  3. 

IMPLIED  WARRANTY. 

Vide  Consideration,  Failure  of, 

INDICTMENT. 

1.  J.  B.  and  W.  A.  were  jointly  indieted  for  murder.    W.  A.  was  not  arrested, 

and  J.  B.  was  tried  separately.  The  jury  found  the  following  verdict: 
"We  find  the  defendant  guilty.1'  The  presiding  Judge  directed  the 
verdict  to  be  written  as  follower  "We  find  the  defendant  J.  B.  guilty1* 
— which  was  done,  and  the  first  verdict  was  erased  i—Hetd,  that  the 
direction  of  the  presiding  Judge  was  proper..   State  vs.  Bradley 168 

2.  The   indiotment  contained  no   oount  charging  J.  B.  separately :— JETeM 

sufficient,  and  motion  in  arrest  of  judgment,  or  for  new  trial,  on  that 
ground,  refused lb. 

3.  At  the  trial  the  wife  of  W.  A.  was  examined  as  a  witness,  but  was  not 

allowed  to  testify  that  W.  A.  alone  was  guilty :— Held,  that  this 
furnished  no  ground  for  a  new  trial lb. 

4.  Where  one  having  been  cited  by  the  Ordinary  to  produce  the  will  of  a 

deoeased  person  negleote,  to  produce  it,  he  may  be  indicted  under  the 
16th  Sect,  of  the  Act  of  1839,  although  the  Ordinary  did  not  proceed, 
as  the  Act  empowers  him  to  do,  "  to  issue  against  him  process,  as  for 
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daughter,  were  M  brae  male"  of  H.  A^  in  the  tense  of  those  wordi  mm 
used  by  the  testator,  and,  consequently,  that  H.  A-'s  estate  did  not,  upon 
bii  death,  go  over  to  the  eldest  issue  male  of  J.  D.    Beckham  vs.  De 
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6.  Ueue  male,  when  used  as  words  of  limitation,  are  equivalent  to  aears  maU 
of  the  body,  and  define  an  estate,  which,  it  seems,  ean  descend  only 
to  males  whose  descent  has  been  wholly  through  males ;  bat  where  they 
are  not  used  as  words  of  limitation,  they  mean,  in  their  natural  and 
primary  sense,  any  male  descendants,  whether  their  descent  be  through 
males  or  females,  and  whether  they  be  heirs  of  the  body  or  iKi.mM.«M    lb. 

Vide  Executor*  and  Administrator*. 


WITNESS. 

Vide  Coete,  1.    Evidence,  4,  12, 15.    Indictment,  I. 

WRIT. 

Vide  Practice,  1. 
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